ENRCLLED

1997 Legislature HB 1925, First Engrossed
1
2 An act relating to regul ati on of professions;
3 dividing ch. 455, F. S., into parts;
4 transferring those provisions of ch. 455, F. S
5 that pertain to health-related professions into
6 the second part; duplicating publication of
7 extant provisions affecting both health-rel ated
8 prof essi ons and other professions in the second
9 part; amending s. 11, ch. 96-403, Laws of
10 Florida; transferring certain functions from
11 the Agency for Health Care Administration to
12 the Departnent of Health; anmending s. 20.43,
13 F.S.; prescribing guidelines for appoi ntnents
14 to boards within the Departnment of Health;
15 amendi ng ss. 455.01, 455.203, 455.205, 455.207,
16 455. 208, 455.209, 455.211, 455.213, 455. 214,
17 455,217, 455.2175, 455.218, 455.2185, 455.221
18 455, 2226, 455.2228, 455.223, 455.224, 455,225,
19 455, 227, 455.2273, 455.2275, 455.228, 455.2285,
20 455, 229, 455.232, 455.24, 455.242, 455, 243,
21 455. 245, F. S.; conform ng those sections to the
22 transfer of regulatory authority over
23 healt h-rel ated professions fromthe Agency for
24 Health Care Administration to the Departnent of
25 Heal th; conform ng those sections to the
26 subdi vi si on of ch. 455, F.S.; creating s.
27 455.501, F. S.; providing definitions; creating
28 s. 455.504, F.S.; providing applicability;
29 creating s. 455.507, F.S.; providing for
30 continuing licensure of nenbers of the Arned
31 Forces; creating s. 455.511, F.S.; prohibiting
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1 di squalification fromprofessional |icensure on
2 account of citizenship; creating s. 455.514,
3 F.S.; providing for qualification of immgrants
4 for professional |icensure exanination
5 creating s. 455.517, F.S.; providing
6 | egislative intent; creating s. 455.521, F. S
7 prescribing powers and duties of the Departnent
8 of Health; creating s. 455.524, F.S.; providing
9 for long-range policy planning; creating s.
10 455,527, F. S.; providing nmethod of contacting
11 regul atory boards; renunbering s. 455. 206,
12 F.S., relating to conditions for board
13 nmenbershi p; creating s. 455.534, F. S
14 providing for organi zation, neetings,
15 conpensation, and travel expense for boards;
16 creating s. 455.537, F.S.; providing for
17 publication of information; creating s
18 455.541, F. S.; providing accountability and
19 liability of board nenbers; creating s
20 455.544, F. S.; providing for board rules, fina
21 agency action, and chal lenges; creating s.
22 455.547, F.S.; providing requirenents with
23 respect to continuing education; creating s.
24 455.551, F. S.; providing for continued
25 recognition of certain education prograns;
26 creating s. 455.554, F.S.; providing for
27 consultation with postsecondary education
28 boards; creating s. 455.561, F.S.; providing
29 for limted licenses; renunbering and anendi ng
30 s. 455.2141, F.S., relating to genera
31 Iicensing provisions for health-rel ated
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1 prof essi ons; prescribing additional guidelines
2 Wi th respect to continuing education;

3 renunberi ng and anmendi ng s. 455. 2142, F.S.

4 relating to sexual mnisconduct by applicants for
5 licensure; creating s. 455.571, F.S.; providing
6 for use of professional testing services;

7 renunberi ng and anmendi ng s. 455.2173, F.S.

8 relating to examinations; prescribing

9 addi ti onal powers and duties of the respective
10 boards and the departnent; creating s. 455.577,
11 F.S.; providing a penalty for theft or

12 reproduction of an exam nation; creating s.

13 455.581, F.S.; prescribing additiona

14 provisions with respect to exanination and

15 licensure of foreign-trained professionals

16 creating s. 455.584, F.S.; providing exenptions
17 and linmted license authorization for certain
18 foreign professionals; renunbering and anendi ng
19 s. 455.220, F.S., relating to fees and
20 recei pts; prescribing additional powers and
21 duties of the respective boards and the
22 departnent; renunbering and anendi ng s.
23 455, 2205, F.S., relating to the Health Care
24 Trust Fund; creating s. 455.594, F.S.
25 providing for legal and investigative services;
26 renunberi ng and anmendi ng s. 455.222, F. S
27 relating to instruction on donestic viol ence;
28 renunbering s. 455.2224, F.S., relating to
29 hepatitis B and H' 'V carriers; creating s.
30 455.604, F.S.; providing for instruction on HV
31 and AIDS; creating s. 455.607, F.S.; providing
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1 for instruction on HV and AIDS; creating s.

2 455. 611, F. S.; providing for oaths,

3 deposi tions, and subpoenas; creating s.

4 455. 614, F. S.; providing for nediation

5 creating s. 455.617, F.S.; providing authority
6 to issue citations; creating s. 455.621, F.S.
7 providing for disciplinary proceedings;

8 creating s. 455.624, F.S.; providing grounds

9 for discipline; prescribing penalties; creating
10 s. 455.627, F.S.; providing disciplinary

11 gui delines; creating s. 455.631, F.S.

12 prescribing a penalty for giving fal se

13 information; creating s. 455.634, F.S.

14 providing for prosecution of crimna

15 violations; creating s. 455.637, F.S.

16 provi di ng sanctions agai nst unlicensed practice
17 of a profession; creating s. 455.641, F.S.

18 providing for enforcenent of prohibition

19 agai nst unlicensed practice; providing a fee;
20 creating s. 455.644, F.S.; requiring an annua
21 report; creating s. 455.647, F.S.; providing
22 for public inspection of certain infornmation
23 creating s. 455.651, F.S.; providing a penalty
24 for disclosure of confidential information
25 renunberi ng and anmendi ng s. 455.236, F.S.
26 relating to financial arrangenents between
27 referring health care providers and providers
28 of health care services; renunbering s.
29 455.237, F.S., relating to prohibiting
30 ki ckbacks; renunbering and amendi ng s. 455.239
31 F.S., relating to licensure of designated
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1 health care services; creating s. 455. 664,

2 F.S.; providing requirenents with respect to

3 advertising by health care providers;

4 renunbering and anmendi ng s. 455.241, F. S

5 relating to patient records; renunbering and

6 anmendi ng s. 455.2415, F.S., relating to

7 confidential comunications between a patient

8 and a psychiatrist; renunbering s. 455. 2416,

9 F.S., relating to practitioner disclosure of
10 confidential information; creating s. 455.677,
11 F.S.; providing for disposition of records of
12 deceased, relocated, or retired practitioners;
13 creating s. 455.681, F.S.; providing for
14 i nspections; renunbering s. 455.244, F.S.

15 relating to chiropractic and podiatric health
16 care; creating s. 455.687, F.S.; providing for
17 i medi ate suspension of certain |licenses;

18 renunbering s. 455.2455, F.S., relating to

19 treatnent of Medi care beneficiaries;

20 renunberi ng and anmendi ng s. 455. 2456, F.S.

21 relating to financial responsibility;

22 renunbering s. 455.247, F.S., relating to

23 reports on professional liability clains;

24 renunbering and anending s. 455.25, F.S.

25 relating to disclosure of certain financial

26 i nterests; renunbering and anmendi ng s. 455. 26,
27 F.S., relating to the Inpaired Practitioners
28 Committee; renunbering and anending s. 455. 261
29 F.S., relating to the treatnent programfor

30 i mpaired practitioners; creating s. 455.711
31 F.S.; providing for inactive and delinquent
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1 status; creating s. 455.714, F.S.; providing

2 for renewal and cancellation notices; creating
3 s. 455.717, F.S.; requiring an address of

4 record; renunbering and anendi ng s. 455. 277,

5 F.S., relating to the Health Care Community

6 Antitrust Quidance Act; renunbering s.

7 455, 2775, F.S., relating to information

8 submitted in relation to antitrust issues;

9 repealing s. 455.2055, F.S., relating to

10 nmenber ship of practice boards, the provisions
11 of which were incorporated into s. 20.43, F.S.
12 requiring the Secretary of Health to appoint a
13 task force to study the validation of health

14 care practitioner credentials; anending s.

15 459. 0085, F.S.; directing the Departnent of

16 Health to suspend a license under certain

17 ci rcunstances; increasing nalpractice indemity
18 limts for osteopathic physicians; providing

19 nmenbership of the task force; anending s.
20 458. 320, F. S.; increasing nal practice indemity
21 limts and providing for financial
22 responsibility; anmending s. 627.912, F. S
23 providing for insurer reporting of professiona
24 liability clainms and actions; revising the
25 timefrane for reporting; providing penalties;
26 anmending s. 458.331, F.S.; increasing
27 mal practice indemity limts for physicians
28 anmending s. 459.015, F.S.; increasing the
29 anmount of an indemity paid for a claimfor
30 nedi cal nal practice; anmending s. 468. 1645,
31 F.S.; revising an exenption fromlicensure as a
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nursing hone administrator relating to persons
enpl oyed to adnminister in facilities or
institutions operated by and for persons who
rely exclusively upon treatnent by spiritua
neans t hrough prayer; anmending s. 458. 3115,
F.S.; revising requirenents for the devel opnent
of examinations adm nistered to certain
foreign-licensed physicians; prescribing
eligibility requirements for certain
foreign-trai ned physicians to take a
restricted-1license exam nation; creating s.

458. 3124, F.S.; providing for certain
foreign-trained and |icensed physicians to take
certain |licensure exam nations; providing
restrictions and establishing fees; restricting
the practice of such persons; providing for
eligibility for full licensure; providing for

t he adoption of rules; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 11 of chapter 96-403, Laws of
Fl orida, is anended to read:

Section 11. Effective July 1, 1997, the regul ation of
nursing assistants, as provided under s. 400.211, Florida
Statutes; health care services pools, as provided under s.
402.48, Florida Statutes; the Board of Acupuncture, created
under chapter 457, Florida Statutes; the Board of Medicine,
created under chapter 458, Florida Statutes; the Board of
Ost eopat hi ¢ Medi ci ne, created under chapter 459, Florida

7
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Statutes; the Board of Chiropractic, created under chapter
460, Florida Statutes; the Board of Podiatric Medicine,
created under chapter 461, Florida Statutes; naturopathy, as
provi ded under chapter 462, Florida Statutes; the Board of
Optonetry, created under chapter 463, Florida Statutes; the
Board of Nursing, created under chapter 464, Florida Statutes;
t he Board of Pharnmacy, created under chapter 465, Florida
Statutes; the Board of Dentistry, created under chapter 466,
Florida Statutes; midw fery, as provided under chapter 467,
Florida Statutes; the Board of Speech-Language Pat hol ogy and
Audi ol ogy, created under part | of chapter 468, Florida
Statutes; the Board of Nursing Honme Administrators, created
under part |l of chapter 468, Florida Statutes; occupationa

t herapy, as provided under part |1l of chapter 468, Florida
Statutes; respiratory therapy, as provided under part V of
chapter 468, Florida Statutes; dietetics and nutrition
practice, as provided under part X of chapter 468, Florida
Statutes; electrolysis, as provided under chapter 478, Florida
Statutes; the Board of dinical Laboratory Personnel, created
under part |V of chapter 483, Florida Statutes; nedica
physicists, as provided under part V of chapter 483, Florida
Statutes; the Board of Opticianry, created under part | of
chapter 484, Florida Statutes; the Board of Physical Therapy
Practice, created under chapter 486, Florida Statutes; the
Board of Psychol ogy, created under chapter 490, Florida
Statutes; and the Board of dinical Social Wrk, Mirriage and
Fam |y Therapy, and Mental Health Counseling, created under
chapter 491, Florida Statutes, under the D vision of Health
Qual ity Assurance of the Agency for Health Care

Adm ni stration, or under the agency, within the Departnent of
Busi ness and Professional Regul ation, but not including

8

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




ENRCLLED

1997 Legislature HB 1925, First Engrossed
1| personnel, property, and unexpended bal ances of appropriations
2| related to consuner conplaints, investigative and
3 | prosecutorial services, inetuding—aH—tH-eensing—examnati-on,-
4 i e e e I g .

5 i , , ,

6 ol . ’ dedt I F et

7 | Adiinistration-is transferred by a type two transfer, as

8| defined in s. 20.06(2), Florida Statutes, and assigned to the
9| Division of Medical Quality Assurance within the Departnent of
10| Health, as created by this act.

11 Section 2. Section 20.43, Florida Statutes, 1996

12 | Suppl enent, is anended to read:

13 20.43 Departnment of Health.--There is created a

14 | Departnent of Health.

15 (1) The purpose of the Department of Health is to

16 | pronote and protect the health of all residents and visitors
17 1 in the state through organi zed state and community efforts,
18 | i ncludi ng cooperative agreenents with counties. The

19 | departnent shall

20 (a) Prevent to the fullest extent possible, the

21 | occurrence and progression of comuni cabl e and nonconmuni cabl e
22 | diseases and disabilities.

23 (b) Maintain a constant surveillance of disease

24 | occurrence and accurnul ate health statistics necessary to

25 | establish disease trends and to design health prograns.

26 (c) Conduct special studies of the causes of diseases
27 | and formul ate preventive strategies.

28 (d) Pronote the mmi ntenance and i nprovenent of the

29 | environnment as it affects public health.

30 (e) Pronote the nmmi ntenance and inprovenent of health
31]|in the residents of the state.
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(f) Provide |leadership, in cooperation with the public
and private sectors, in establishing statewi de and community
public health delivery systens.

(g) Provide health care and early intervention
services to infants, toddlers, children, adol escents, and
hi gh-risk perinatal patients who are at risk for disabling
conditions or have chronic illnesses.

(h) Devel op working associations with all agencies and
organi zations involved and interested in health and health
care delivery.

(i) Analyze trends in the evolution of health systens,
and identify and pronote the use of innovative, cost-effective
heal th delivery systens.

(j) Serve as the statewide repository of all aggregate
data accunul ated by state agencies related to health care;
anal yze that data and issue periodic reports and policy
statenents, as appropriate; require that all aggregated data
be kept in a manner that pronotes easy utilization by the
public, state agencies, and all other interested parties;
provide technical assistance as required; and work
cooperatively with the state's higher education prograns to
promote further study and analysis of health care systens and
health care outcones.

(k) Biennially publish, and annually update, a state
health plan that assesses current health prograns, systens,
and costs; makes projections of future problens and
opportunities; and recommends changes needed in the health
care systemto inprove the public health.

(1) Regulate health practitioners, to the extent
aut hori zed by the Legislature, as necessary for the
preservation of the health, safety, and welfare of the public.

10
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1 (2) The head of the Departnent of Health is the
2| Secretary of Health and State Health Officer. The secretary
3 | must be a physician licensed under chapter 458 or chapter 459
4 | who has advanced training or extensive experience in public
5] health adm nistration. The secretary is appointed by the
6 | Governor subject to confirmation by the Senate. The secretary
7 | serves at the pleasure of the Governor
8 (3) The follow ng divisions of the Departnent of
9| Health are established:
10 (a) Division of Administration
11 (b) Division of Environnental Health.
12 (c) Division of Disease Control
13 (d) Division of Fam |y Services.
14 (e) Division of Children's Medical Services.
15 (f) EHeetive—duty—3—3199%-Di vision of Medica
16 | Quality Assurance, which is responsible for the follow ng
17 | boards and professions established within the division:
18 1. Nursing assistants, as provided under s. 400.211
19 2. Health care services pools, as provided under s.
20 | 402. 48.
21 3 The Board of Acupuncture, created under chapter
22 | 457.
23 The Board of Medicine, created under chapter 458.
24 5. The Board of Osteopathic Medicine, created under
25 | chapter 459.
26 6. The Board of Chiropractic, created under chapter
27 | 460.
28 7. The Board of Podiatric Medicine, created under
29 | chapter 461.
30 8. Naturopathy, as provided under chapter 462
31 9. The Board of Optonetry, created under chapter 463.

11
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1 10. The Board of Nursing, created under chapter 464.
2 11. The Board of Pharnmacy, created under chapter 465.
3 12. The Board of Dentistry, created under chapter 466.
4 13. Mdwifery, as provided under chapter 467.

5 14. The Board of Speech-Language Pat hol ogy and

6 | Audi ol ogy, created under part | of chapter 468.

7 15. The Board of Nursing Home Adninistrators, created
8 | under part Il of chapter 468.

9 16. Cccupational therapy, as provided under part 111
10 | of chapter 468.

11 17. Respiratory therapy, as provided under part V of
12 | chapter 468.

13 18. Dietetics and nutrition practice, as provided

14 | under part X of chapter 468.

15 19. Athletic trainers, as provided under part XV of
16 | chapter 468.

17 20. Electrolysis, as provided under chapter 478.

18 21. The Board of Massage, created under chapter 480.
19 22. The Board of Cinical Laboratory Personnel
20 | created under part |V of chapter 483.
21 23. Medical physicists, as provided under part V of
22 | chapter 483.
23 24. The Board of Opticianry, created under part | of
24 | chapter 484.

25 25. The Board of Hearing Aid Specialists, created

26 | under part |1 of chapter 484.

27 26. The Board of Physical Therapy Practice, created
28 | under chapter 486.

29 27. The Board of Psychol ogy, created under chapter
30 | 490.

31
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28. The Board of Cdinical Social Wrk, Mirriage and
Fami |y Therapy, and Mental Health Counseling, created under
chapter 491.

The departnment may shatt contract with the Agency for Health
Care Admi nistration who shall provide consuner conpl aint,
i nvestigative, and prosecutorial services required by the
Di vision of Medical Quality Assurance, councils, or boards, as
appropri at e.

(4)(a) The nenbers of each board within the departnent

shal | be appointed by the Governor, subject to confirmation by

the Senate. Consuner nenbers on the board shall be appointed

pursuant to paragraph (b). Menbers shall be appointed for

4-year terns, and such terns shall expire on October 31.

However, a termof less than 4 years may be used to ensure
t hat :

1. No nore than two nenbers' terns expire during the

sane cal endar year for boards consisting of seven or eight

nenbers.
2. No nore than three nenbers' terns expire during the

sane cal endar year for boards consisting of 9 to 12 nenbers.

3. No nore than five nenbers' terns expire during the

sane cal endar year for boards consisting of 13 or nore

nmenber s.

A nenber whose term has expired shall continue to serve on the

board until such tine as a replacenent is appointed. A

vacancy on the board shall be filled for the unexpired portion

of the termin the sanme nanner as the origi nal appointnent.

No nenber may serve for nore than the renmining portion of a

13
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previous nenber's unexpired term plus two consecutive 4-year

terns of the nenber's own appoi ntnent thereafter

(b) Each board with five or nore nenbers shall have at

| east two consuner nenbers who are not, and have never been

nenbers or practitioners of the profession regul ated by such

board or of any closely related profession. Each board with

fewer than five nenbers shall have at | east one consuner

menber who is not, and has never been, a nenber or

practitioner of the profession regul ated by such board or of

any closely rel ated profession.

(c) Notwithstanding any other provision of law, the

departnent is authorized to establish uniformapplication

forns and certificates of licensure for use by the boards

within the departnent. Nothing in this paragraph authorizes

the departnent to vary any substantive requirenents, duties,

or eligibilities for licensure or certification as provided by

| aw.

(5) t4)y The departnent shall plan and adm nister its
public health prograns through its county health departnents
and may, for administrative purposes and efficient service
delivery, establish up to 15 service areas to carry out such
duties as may be prescribed by the secretary. The boundaries
of the service areas shall be the sane as, or conbi nati ons of,
the districts of the health and human servi ces boards
established in s. 20.19 and, to the extent practicable, shal
take into consideration the boundaries of the jobs and
educati on regi onal boards.

(6) £5) The secretary and division directors are
aut hori zed to appoint ad hoc advisory comiittees as necessary.
The issue or problemthat the ad hoc committee shall address,
and the tinmeframe within which the conmittee is to conplete

14
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its work, shall be specified at the tine the comrittee is
appoi nted. Ad hoc advisory comm ttees shall include
representatives of groups or entities affected by the issue or
problemthat the coonmittee is asked to examine. Menbers of ad
hoc advi sory comm ttees shall receive no conpensation, but
may, within existing departnental resources, receive

rei mbursenent for travel expenses as provided in s. 112.061

Section 3. Section 455.01, Florida Statutes, 1996
Suppl enent, is anended to read:

455.01 Definitions.--As used in this part ehapter, the
term

(1) "Board" neans any board or commission, or other
statutorily created entity to the extent such entity is
aut hori zed to exercise regulatory or rul enaking functions,
within the departnent, including the Florida Real Estate
Conmi ssi on; except that, for ss. 455.201-455.261, "board"
neans only a board, or other statutorily created entity to the
extent such entity is authorized to exercise regulatory or
rul emaki ng functions, within the Division of Certified Public
Accounti ng, thebvisten—of—Mdiecal—ua-ty—Asstrancet he
D vi sion of Professions, or the Division of Real Estate.

(2) "Consuner nenber" neans a person appointed to
serve on a specific board or who has served on a specific
board, who is not, and never has been, a nenber or
practitioner of the profession, or of any closely related
prof essi on, regul ated by such board.

(3) "Departnent" neans the Departnent of Business and
Pr of essi onal Regul ati on.

15
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490—or——chapter—49%-—

(4) 5 "License" neans any permt, registration

certificate, or license issued by the departnent.
(5) t6) "Licensee" means any person issued a permt,
registration, certificate, or license by the departnent.
(6) 7 "Profession” neans any activity, occupation
prof ession, or vocation regulated by the departnent in the
Divisions of Certified Public Accounting, Mdtecat—CQuaty
Assuranee,Prof essi ons, Real Estate, and Regul ation

Section 4. Section 455.203, Florida Statutes, 1996
Suppl enent, is anended to read:

455, 203 Departnent; Agenrcy—for—Healtth—Care
Adiini-stration-powers and duties. --The depart nent and—the
Agenrcy—for—Heatth—Care—Adrni-st+ration, for the boards under
its jurisdiction theirr—respeetivejuristietions, shall:

(1) Adopt rules establishing a procedure for the
bi enni al renewal of |icenses; proevided-however, the

depart nent er—the—Agency—TFor—Heatth—Care—-Admnstration nmay

issue up to a 4-year license to selected |icensees

not wi t hst andi ng any other provisions of lawto the contrary.
Fees for such renewal shall not exceed the fee caps for
i ndi vi dual professions on an annualized basis as authorized by
| aw.

(2) Appoint the executive director of each board,
subj ect to the approval of the board.

(3) Subnit an annual budget to the Legislature at a
time and in the manner provided by |aw.

(4) Develop a training programfor persons newy
appoi nted to nenbership on any board. The program shal

16
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fam liarize such persons with the substantive and procedural
laws and rules and fiscal information relating to the
regul ation of the appropriate profession and with the
structure of the departnent er—the-Agencyfor—Heatth—Care
Adm-Ri-st+atiofn.

(5) Adopt all rules necessary to administer this part

chapter
(6) Establish by rule rutes procedures by which the

depart nent ant—the—Ageney—for—Health—Care—-Admintstratioen shal
use the expert or technical advice of the appropriate board
for the purposes of investigation, inspection, evaluation of
applications, other duties of the departnent, or any other
areas the departnent nmay deem appropri ate.

(7) Require all proceedings of any board or pane
thereof and all formal or informal proceedi ngs conducted by
t he departnent, the—Agency—for—Heatth—Care—-Admnistration,an
adm nistrative law judge, or a hearing officer with respect to
licensing or discipline to be electronically recorded in a
manner sufficient to assure the accurate transcription of al
matters so recorded.

(8) Select only those investigators, or consultants
who undertake investigations, who neet criteria established
with the advice of the respective boards.

(9) Allow applicants for new or renewal |icenses and
current licensees to be screened by the Title IV-D child
support agency pursuant to s. 409.2598 to assure conpliance
with a support obligation. The purpose of this subsection is
to pronote the public policy of this state as established in
s. 409.2551. The departnent shall, when directed by the court,
suspend or deny the |license of any |licensee found to have a
del i nquent support obligation. The departnent shall issue or

17
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reinstate the license without additional charge to the
licensee when notified by the court that the licensee has
conplied with the terns of the court order. The depart nent
shall not be held liable for any |license denial or suspension
resulting fromthe discharge of its duties under this
subsecti on.

Section 5. Section 455.205, Florida Statutes, is
amended to read:

455,205 Contacting boards through departnent ofr
agenecy. - - Each board under the jurisdiction of the departnent
may be contacted through the headquarters of the departnent in
the City of Tallahassee or at any regional office of the

depart ment. Eaeh—board—under—the—juri-sdiection—of—the-Agenecy
: et T, . I ey e

I I ey : et . . .
the—Cty—of—TatHahassee—

Section 6. Subsections (1) and (3) of section 455. 207,
Fl ori da Statutes, are anended to read

455, 207 Boards; organi zation; neetings; conpensation
and travel expenses. --

(1) Each board within the departnent and—each—board
wHthin—the—Agency—For—Health—Care—-Admnistrat+on shall conply
with the provisions of this section.

(3) The board shall neet at |east once annually and
may neet as often as is necessary. The chairperson or a quorum
of the board shall have the authority to call other neetings.
A quorum shall be necessary for the conduct of official
busi ness by the board or any conmittee thereof. Unless
ot herwi se provided by |aw, 51 percent or nore of the appointed
nmenbers of the board or any comrittee, when applicable, shal
constitute a quorum The nenbership of conmittees of the

18
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board, except as otherw se authorized pursuant to this part
chapter or the applicable practice act, shall be conposed of
currently appoi nted nenbers of the board. The vote of a
majority of the nmenbers of the quorum shall be necessary for
any official action by the board or committee. Three
consecutive unexcused absences or absences constituting 50
percent or nore of the board's neetings within any 12-nonth
period shall cause the board nenbership of the nenber in
guestion to becone void, and the position shall be considered
vacant. The board, or the departnent when there is no board,
shal |, by rule, define unexcused absences.

Section 7. Section 455.208, Florida Statutes, is
amended to read:

455,208 Publication of information.--The departnment
the—Agency—ftor—Heatth—Care—-Adnrini-st+ration-and t he boards
shal |l have the authority to advise |icensees periodically,

t hrough the publication of a newsletter, about information

t hat t he depart nent —the—-Agercy—for—Health—Care
Admnatstratioenor the board determines is of interest to the

i ndustry. Unl ess otherw se prohibited by |aw, the departnent
and the boards shall publish a summary of final orders
resulting in fines, suspensions, or revocations, and any other
information the departnent or the board determnes is of
interest to the public.

Section 8. Subsection (2) of section 455.209, Florida
Statutes, is anended to read:

455,209 Accountability and liability of board
nenbers. - -

(2) Each board nenber and each forner board nenber
serving on a probable cause panel shall be exenpt fromcivil
liability for any act or om ssion when acting in the nmenber's

19
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1| official capacity, and the departnent er—the-Agency—for—Heatth
2 | Care—Admnistration—as—appropriate, or the Departnent of
3| Legal Affairs shall defend any such nenber in any action
4 | agai nst any board or nenber of a board arising fromany such
5] act or omission. In addition, the departnent or the Departnent
6| of Legal Affairs nay defend the nenber's conpany or busi ness
7] in any action against the conpany or business if the
8 | departnent or the Departnent of Legal Affairs deternines that
9] the actions fromwhich the suit arises are actions taken by

10| the nenber in the nenber's official capacity and were not

11 | beyond the nenber's statutory authority. In providing such

12 | defense, the departnent, the agency, or the Departnent of

13| Legal Affairs may enploy or utilize the | egal services of

14 | out si de counsel

15 Section 9. Subsections (1) and (2) of section 455.211
16 | Florida Statutes, 1996 Supplenent, are anended to read:

17 455,211 Board rules; final agency action

18 | chal | enges. - -

19 (1) The secretary of the departnent shall have

20 | standing to challenge any rule or proposed rule of a board

21 | under its jurisdiction pursuant to s. 120.56. The—bireector—of
22 | Heatth—Care—-Admnistration—shatH—have—standing—to—chat-tenge
23 | any—rute—or—proposed—r+ute—of—anyboard—under—ts—jurisaretion-
24 | purstant—to—s—2126-56— I n addition to challenges for any

25| invalid exercise of delegated |egislative authority, the

26 | administrative |aw judge, upon such a challenge by the

27 | secretary er—thebrreetor—of—Heath—Care—-Adnmnistration, my
28 | declare all or part of a rule or proposed rule invalid if it:
29 (a) Does not protect the public fromany significant
30 | and di scerni ble harm or damages;

31
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1 (b) Unreasonably restricts conpetition or the
2| availability of professional services in the state or in a
3| significant part of the state; or
4 (c) Unnecessarily increases the cost of professiona
5| services without a correspondi ng or equival ent public benefit.
6
7 | However, there shall not be created a presunption of the
8 | exi stence of any of the conditions cited in this subsection in
9| the event that the rule or proposed rule is chall enged.
10 (2) In addition, either the secretary—the—brreetor—of
11 | Healt+h—Care—Admntstration,or the board shall be a
12 | substantially interested party for purposes of s. 120.54(7).
13 | The board may, as an adversely affected party, initiate and
14 | maintain an action pursuant to s. 120.68 challenging the fina
15 | agency acti on.
16 Section 10. Subsections (3), (7), and (8) of section
17 | 455.213, Florida Statutes, 1996 Suppl enent, are anmended to
18 | read:
19 455,213 General |icensing provisions.--
20 (3) The board, or the departnent when there is no
21| board, may refuse to issue an initial license to any applicant
22 | who i s under investigation or prosecution in any jurisdiction
23 | for an action that would constitute a violation of this part
24 | ehapter or the professional practice acts administered by the
25 | departnment and the boards, until such tinme as the
26 | investigation or prosecution is conplete.
27 (7) Notwithstanding anything to the contrary, any
28 | elected official who is |licensed pursuant to any practice act
29 | within the purview of this part ehapter may hol d enpl oyment
30| for conpensation with any public agency concurrent with such
31
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public service. Such dual service shall be disclosed
according to any disclosure required by applicable | aw

(8) In any instance in which a licensee or applicant
to the departnent er—the-Ageney—for—Heatth—Care—-Admntstration
is required to be in conpliance with a particul ar provision
by, on, or before a certain date, and if that date occurs on a
Sat urday, Sunday, or a legal holiday, then the |licensee or
applicant is deened to be in conpliance with the specific date
requirenment if the required action occurs on the first
succeedi ng day which is not a Saturday, Sunday, or |ega
hol i day.

Section 11. Subsections (3) and (6) of section
455. 214, Florida Statutes, are anended to read:

455.214 Linmited licenses.--

(3) The board, or the departnent when there is no
board, may deny limted licensure to an applicant who has
commtted, or is under investigation or prosecution for, any
act which would constitute the basis for discipline pursuant
to the provisions of this part ehapter or the applicable
practice act.

(6) Each applicant granted a linmited license is
subject to all the provisions of this part ehapter and the
respective practice act under which the linmited license is
i ssued which are not in conflict with this section

Section 12. Paragraph (e) of subsection (1) of section
455. 217, Florida Statutes, 1996 Suppl enent, is anmended to
read:

455. 217 Exam nati ons. - -

(1) The Division of Technol ogy, Licensure, and Testing
of the Departnment of Business and Professional Regul ation

22
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shal | provide services for the preparation and adninistration
of all exam nations.

(e) If the professional board with jurisdiction over
an exam nation concurs, the departnent may, for a fee, share
with any other state's |licensing authority an exanination
devel oped by or for the departnent unless prohibited by a
contract entered into by the departnent for devel opnent or
purchase of the examination. The departnent, with the
concurrence of the appropriate board, shall establish
gui del i nes that ensure security of a shared exam and shal
require that any other state's licensing authority conply with
t hose gui del i nes. Those guidelines shall be approved by the
appropriate professional board. Al fees paid by the user
shall be applied to the departnent's exam nation and
devel opnent program for professions regulated by this part
chapter. Al fees paid by the user for professions not
regul ated by this part ehapter shall be applied to offset the
fees for the devel opnent and adm nistration of that
prof essi on's exam nati on.

Section 13. Section 455.2175, Florida Statutes, is
amended to read:

455, 2175 Penalty for theft or reproduction of an
exam nation.--1n addition to, or in lieu of, any other
di sci pline inposed pursuant to s. 455.227, the theft of an
exam nation in whole or in part or the act of reproducing or
copyi ng any exam nation adm ni stered by the departnent er—the
Ageney—for—Health—Care—Admntstrat+on, whether such said
exam nation is reproduced or copied in part or in whole and by
any neans, constitutes shatt—eonstitute a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.

23
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Section 14. Section 455.218, Florida Statutes, is
amended to read:

455. 218 Forei gn-trai ned professionals; special
exam nation and |icense provisions.--

(1) Wien not otherw se provided by | aw, withinthei+

. e o dietd _— F et
Adini-stration—and t he departnent shall by rule provide
procedures under which exiled professionals may be exani ned
wi thin each practice act. A person shall be eligible for such
exam nation if the person

(a) Inmigrated to the United States after |eaving the
person's honme country because of political reasons, provided
such country is located in the Western Heni sphere and | acks
di plomatic relations with the United States;

(b) Applies to the departnent er—the—-Ageney—for—Heatth
Care—Admni-stration—as—appropriater-and subnits a fee

(c) Was a Florida resident inmediately preceding the
person's application

(d) Denonstrates to the departnent er—the—-Agency—for
Heatth—Care—Adiintst+ratioen, through submi ssion of
docunentation verified by the applicant's respective
prof essi onal association in exile, that the applicant was
graduated with an appropriate professional or occupationa
degree froma college or university; however, the departnent
or—the—Agency—for—Heatth—Care—Admni-strat+onr nmay not require
recei pt of any docunentation fromthe Republic of Cuba as a
condition of eligibility under this section

(e) Lawfully practiced the profession for at |east 3
years;

24
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(f) Prior to 1980, successfully conpleted an approved
course of study pursuant to chapters 74-105 and 75-177, Laws
of Florida; and

(g) Presents a certificate denonstrating the
successful conpletion of a continuing education program which
offers a course of study that will prepare the applicant for
t he exani nation of fered under subsection (2). The depart nment

ant—the—Agency—for—Healtth—Care—Adrini-st+ration shall devel op

rules for the approval of such prograns for its thei+
respeeti-ve boards.

(2) Upon request of a person who neets the
requi rements of subsection (1) and subnmits an exam nation fee

t he depart nent er—the—Agency—for—Heatth—Care—Admni-stration,
for its therr—respeetive boards, shall provide a witten

practical exami nation that whith tests the person's current

ability to practice the profession conpetently in accordance
with the actual practice of the profession. Evidence of
neeting the requirenents of subsection (1) shall be treated by
t he depart nent er—the—Agency—for—Heatth—Care—Admnistration as
evi dence of the applicant's preparation in the acadenic and
preprof essi onal fundanmental s necessary for successfu

prof essional practice, and the applicant shall not be exani ned
by the departnent er—the-Agency—for—Heatth—Care—Admnistration
on such fundanental s.

(3) The fees charged for the exaninations offered
under subsection (2) shall be established by the departnment
and—the—Agency—for—Health—Care—-Admnistration, for its theirr
respeetive boards, by rule and shall be sufficient to devel op
or to contract for the devel opnent of the exanination and its
adm ni stration, grading, and grade reviews.
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(4) The departnent and—the-Agenrcy—for—Healtth—Care
Adiini-stration shall exam ne any applicant who neets the

requi rements of subsections (1) and (2). Upon passing the
exam nation and the issuance of the license, a licensee is
subject to the adm nistrative requirenments of this part
chapter and the respective practice act under which the
license is issued. Each applicant so |icensed is subject to
all provisions of this part ehapter and the respective
practice act under which the |icense was issued.

(5) Upon a request by an applicant otherw se qualified
under this section, the exam nati ons of fered under subsection
(2) may be given in the applicant's native | anguage, provided
that any translation costs are borne by the applicant.

(6) The departnent and—the-Agenrcy—for—Healtth—Care
Adri-ai-st+ratton, for its theirr—respeetive boards, shall not
issue an initial license to, or renew a |license of, any
applicant or licensee who is under investigation or
prosecution in any jurisdiction for an action which would
constitute a violation of this part ehapter or the
prof essi onal practice acts adm ni stered by the departnent or
agency and the boards until such tinme as the investigation or
prosecution is conplete, at which tine the provisions of the
prof essi onal practice acts shall apply.

Section 15. Section 455.2185, Florida Statutes, is
amended to read:

455, 2185 Exenption for certain out-of-state or foreign
professionals; linmted practice pernitted.--

(1) A professional of any other state or of any
territory or other jurisdiction of the United States or of any
other nation or foreign jurisdiction is exenpt fromthe
requi rements of |icensure under this part ehapter and the

26
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appl i cabl e professional practice act under the agency with
regulatory jurisdiction over the profession if that profession
is regulated in this state under the agency with regul atory
jurisdiction over the profession and if that person

(a) Holds, if so required in the jurisdiction in which
t hat person practices, an active license to practice that
pr of essi on.

(b) Engages in the active practice of that profession
outside the state.

(c) Is enployed or designated in that professiona
capacity by a sports entity visiting the state for a specific
sporting event.

(2) A professional's practice under this section is
l[imted to the nenbers, coaches, and staff of the team for
whi ch that professional is enployed or designated and to any
animals used if the sporting event for which that professiona
is enployed or designated involves aninmals. A professiona
practicing under authority of this section shall not have
practice privileges in any |licensed heatth—carefacitity—or
veterinary facility without the approval of that facility.

Section 16. Subsections (1) and (2) of section
455. 221, Florida Statutes, are anended to read:

455,221 Legal and investigative services.--

(1) A board shall retain, through the departnent's
contract procedures, board counsel fromthe Departnent of
Legal Affairs. The Departnent of Legal Affairs shall provide
| egal services to each board within the Departnent of Business
and Prof essional Regul ati on er—the—Agency—for—Heatth—Care
Adiini-st+ration, but the primary responsibility of the
Departnent of Legal Affairs shall be to represent the
interests of the citizens of the state by vigorously

27
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counseling the boards with respect to their obligations under
the laws of the state. A board shall provide for the periodic
review and eval uation of the services provided by its board
counsel . Subject to the prior approval of the Attorney
Ceneral, any board may retain, through the departnent's
contract procedures, independent |egal counsel to provide

| egal advice to the board on a specific matter. Fees and costs
of such counsel by the Departnent of Legal Affairs or

i ndependent | egal counsel approved by the Attorney CGenera
shall be paid fromthe Professional Regulation Trust Fund e+
the—Heatth—Care—TFrust—untd—as—appropriate. Al contracts for
i ndependent counsel shall provide for periodic review and
eval uation by the board and the departnent of services

provi ded.

(2) The Departnent of Business and Professiona
Regul ati on er—the—Ageney—for—Health—Care—-Admnistration my
enploy or utilize the |egal services of outside counsel and
the investigative services of outside personnel. However, no
attorney enpl oyed or used ut+tized by the departnment er—the
Agercy—for—Heatth—Care—Admni-stration shall prosecute a matter
and provide legal services to the board with respect to the
same matter.

Section 17. Subsection (1) of section 455. 2226,

Fl orida Statutes, is anended to read:

455, 2226 Requirenent for instruction on hunan
i mrunodeficiency virus and acquired i mmune defi ci ency
syndr one. - -

(1) As—of3uly—1—1991-The appropriate Board of
Funeral Directors and Enbal ners shall require each person
licensed or certified under ehapter—45+—~chapter—458—~chapter
459:—chapter—460—chapter—461—chapter 463 —chapter—464;-
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chapter—465;—chapter—466—part—+—part—+H,—or—part—vof
chapter—468;chapter 470;—or——chapter—486 to conplete a
conti nui ng educational course, approved by the board, on human
i mrunodeficiency virus and acquired i nmune deficiency syndrone
as part of biennial relicensure or recertification. The
course shall consist of education on the nodes of
transni ssion, infection control procedures, clinica
managenent, and prevention of hunman i nmunodeficiency virus and
acqui red i mune deficiency syndrone. Such course shall include
information on current Florida | aw on acquired inmune
deficiency syndrone and its inpact on testing, confidentiality
of test results, and treatnent of patients.

Section 18. Subsection (1) of section 455.2228,
Fl orida Statutes, is anended to read:

455, 2228 Requirenent for instruction on hunan
i mrunodeficiency virus and acquired i mmune defi ci ency
syndr one. - -

(1) The board, or the departnent where there is no
board, shall require each person |licensed or certified under

chapter 476 or;chapter 477 —echapter—486,—or—part—x-V—of

chapter—468 to conplete a continuing educational course
approved by the board, or the departnent where there is no

board, on human i mmunodeficiency virus and acquired i mMmune
deficiency syndrome as part of biennial relicensure or
recertification. The course shall consist of education on
nodes of transnission, infection control procedures, clinica
managenent, and prevention of hunman i nmunodeficiency virus and
acqui red i mmune deficiency syndrone, with an enphasis on
appropriate behavior and attitude change.

Section 19. Section 455.223, Florida Statutes, 1996
Suppl enent, is anended to read:
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455, 223 Power to administer oaths, take depositions,
and i ssue subpoenas.--For the purpose of any investigation or
proceedi ng conducted by the departnent er—the-Agency—for
Heatth—Care—Adiminist+ratioen, the departnent er—the—agency shal
have the power to admi nister oaths, take depositions, nake
i nspections when authorized by statute, issue subpoenas which
shal | be supported by affidavit, serve subpoenas and ot her
process, and conpel the attendance of w tnesses and the
production of books, papers, docunents, and other evidence.
The depart nent er—the—Agency—for—Heatth—Care—Admni-stration
shal | exercise this power on its own initiative or whenever
requested by a board or the probable cause panel of any board.
Chal | enges to, and enforcenent of, the subpoenas and orders
shal |l be handl ed as provided in s. 120.569.

Section 20. Subsections (1), (2), (3), and (6) of
section 455.224, Florida Statutes, are anended to read:

455,224 Authority to issue citations.--

(1) Notwithstanding s. 455.225, the board, or the
depart ment er—the—-Agency—TFor—Health—Care—-Adnmnistration when
there is no board, shall adopt rules to pernit the issuance of
citations. The citation shall be issued to the subject and
shall contain the subject's nane and address, the subject's
license nunber if applicable, a brief factual statenment, the
sections of the law allegedly violated, and the penalty
i nposed. The citation nust clearly state that the subject nmay
choose, in lieu of accepting the citation, to follow the
procedure under s. 455.225. |f the subject disputes the matter
in the citation, the procedures set forth in s. 455.225 nust
be foll owed. However, if the subject does not dispute the

matter in the citation with the departnent er—the—agency;,
whi-ehever—has—jurisaiettormwi thin 30 days after the citation

30

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




ENRCLLED

1997 Legislature HB 1925, First Engrossed
1|lis served, the citation becones a final order and constitutes
2| discipline. The penalty shall be a fine or other conditions as
3 | established by rule.

4 (2) The board, or the departnent er—the—agenrcy when
5| there is no board, shall adopt rul es designating violations
6| for which a citation nmay be issued. Such rules shal

7 | designate as citation violations those violations for which
8| there is no substantial threat to the public health, safety,
9| and wel fare.

10 (3) The departnent er—the—Agency—Tfor—Heatth—Care

11 | Admini-strat+on shall be entitled to recover the costs of

12 | investigation, in addition to any penalty provided according
13| to board or;departnment—er—agency rule, as part of the

14 | penalty | evied pursuant to the citation.

15 (6) Wthin its jurisdiction therr—+espeetive

16 | jurtsdiet+ons, the departnment has anrd—the—-Agencyfor—Heatth
17 | Care—Admnistration—have exclusive authority to, and shal

18 | adopt rules to, designate those violations for which the

19| licensee is subject to the issuance of a citation and

20 | designate the penalties for those violations if any board

21| fails to incorporate this section into rules by January 1,
22| 1992. A board created on or after January 1, 1992, has 6

23 | nonths in which to enact rul es designating violations and

24 | penalties appropriate for citation offenses. Failure to enact
25| such rul es gives the departnent er—the—agenrey excl usive

26 | authority to adopt rules as required for inplenenting this
27 | section. A board has continuous authority to anmend its rules
28 | adopted pursuant to this section

29 Section 21. Section 455.225, Florida Statutes, 1996
30 | Suppl enent, is anended to read:

31
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455,225 Disciplinary proceedings.--Disciplinary
proceedi ngs for each board shall be within the jurisdiction of

t he depart nent er—the—Agency—for—Heatth—Care—-Admnistration-
as—appropriate.

(1) The departnent er—the—Agency—for—Heatth—Care
Adiini-stration, for the boards under its jurisdiction ther+

respeeti-ve—jurseietions, shall cause to be investigated any

conplaint that is filed before it if the conplaint is in

writing, signed by the conplainant, and legally sufficient. A

conplaint is legally sufficient if it contains ultinmate facts

t hat show that a violation of this part ehapter, of any of the
practice acts relating to the professions regul ated by the

depart ment er—the—ageney, or of any rule adopted by the
depart nent .—the—ageney;or a regulatory board in the
depart ment er—the—ageney has occurred. In order to deternine

| egal sufficiency, the departnent er—the—agerey nmay require
supporting informati on or docunentation. The departnent er—the

agerey nmay investigate, and the depart nent —the—agerey;or the
appropriate board nay take appropriate final action on, a
conpl ai nt even though the original conplainant withdraws it or
otherwi se indicates a desire not to cause the conplaint to be
i nvestigated or prosecuted to conpletion. The departnent of
the—agency nmay investigate an anonynous conplaint if the
conplaint is in witing and is legally sufficient, if the

all eged violation of law or rules is substantial, and if the
depart ment er—the—ageney has reason to believe, after
prelimnary inquiry, that the atHeged violations alleged in
the conplaint are true. The departnent er—the—agenrcy nay

i nvestigate a conplaint made by a confidential infornmant if
the conplaint is legally sufficient, if the alleged violation
of law or rule is substantial, and if the departnent er—the
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agenrecy has reason to believe, after prelimnary inquiry, that
the allegations of the conplainant are true. The departnent e+
the—agenecy nmay initiate an investigation if it has reasonabl e
cause to believe that a licensee or a group of |icensees has
violated a Florida statute, a rule of the departnent, a—+ute

of—the—ageney;or a rule of a board. Execept—as—provided—in——ss—
45833 9)+—459-015( 9466413 (5)—and—461013(6)-Wen an

i nvestigation of any subject is undertaken, the departnent e+
the—agency shall pronptly furnish to the subject or the
subject's attorney a copy of the conplaint or docunent that
resulted in the initiation of the investigation. The subject
may submit a witten response to the information contained in
such conpl aint or docunent within 20 days after service to the
subj ect of the conplaint or docunent. The subject's witten
response shall be considered by the probable cause panel. The
right to respond does not prohibit the issuance of a sumary
energency order if necessary to protect the public. However,
if the secretary, or the secretary's designee, and the

chai rman of the respective board or the chairnman of its
probabl e cause panel agree in witing that such notification
woul d be detrinmental to the investigation, the departnent ofr
the—ageney nmay w t hhold notification. The departnent er—the
agenrey may conduct an investigation without notification to
any subject if the act under investigation is a crimna

of f ense.

(2) The departnent and—the-Agenrcy—for—Health—Care
Adiini-st+ration shall allocate sufficient and adequately
trained staff to expeditiously and thoroughly detern ne | ega
sufficiency and investigate all legally sufficient conplaints.
When its investigation is conplete and legally sufficient, the

depart ment er—the—agenecy shall prepare and subnit to the
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probabl e cause panel of the appropriate regulatory board the

i nvestigative report of the departnent er—the—ageney. The
report shall contain the investigative findings and the
reconmendati ons of the departnent er—the—agency concerning the
exi stence of probable cause. At any tine after |ega
sufficiency is found, the departnent er—the—ageney nmay dism ss

any case, or any part thereof, if the departnment er—the—agency
determi nes that there is insufficient evidence to support the

prosecution of allegations contained therein. The departnent
oer—the—agency shall provide a detailed report to the
appropriate probabl e cause panel prior to disnissal of any
case or part thereof, and to the subject of the conplaint
after dismssal of any case or part thereof, under this
section. For cases disnmissed prior to a finding of probable
cause, such report is confidential and exenpt froms.
119.07(1). The probabl e cause panel shall have access, upon
request, to the investigative files pertaining to a case prior
to dismissal of such case. |f the departnent er—the—agency
di sm sses a case, the probabl e cause panel nay retain
i ndependent | egal counsel, enploy investigators, and continue
the investigation and prosecution of the case as it deens
necessary.

(3) As an alternative to the provisions of subsections
(1) and (2), when a conplaint is received, the departnment e+
the—agency nay provide a |icensee with a notice of
nonconpliance for an initial offense of a minor violation
Each board, or the departnent er—the—agency if there is no
board, shall establish by rule those m nor violations under
this provision which do not endanger the public health,
safety, and welfare and which do not denpnstrate a serious
inability to practice the profession. Failure of a licensee to
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1| take action in correcting the violation within 15 days after

2| notice may result in the institution of regular disciplinary
3 | proceedi ngs.

4 (4) The determ nation as to whether probable cause

5] exists shall be made by majority vote of a probabl e cause

6 | panel of the board, er—by—the—departrent—or—the—-Agency—for

7 | Heatth—Care—Admntst+ratioen, as appropriate. Each regul atory

8 | board shall provide by rule that the deternination of probable
9 | cause shall be nade by a panel of its nenbers or by the

10 | depart nent er—the—ageney. Each board may provide by rule for
11| nultiple probabl e cause panels conposed of at |east two

12 | renbers. Each board may provide by rule that one or nore

13 | nenbers of the panel or panels nay be a forner board nenber

14 | The length of termor repetition of service of any such forner
15 | board nenber on a probabl e cause panel may vary according to
16 | the direction of the board when authorized by board rule. Any
17 | probabl e cause panel nust include one of the board's forner or
18 | present consuner nenbers, if one is available, willing to

19 | serve, and is authorized to do so by the board chairnan. Any
20 | probabl e cause panel nust include a present board nenber. Any
21 | probabl e cause panel nust include a forner or present
22 | professional board nenber. However, any forner professiona
23 | board nenber serving on the probable cause panel nust hold an
24 | active valid license for that profession. Al proceedi ngs of
25| the panel are exenpt froms. 286.011 until 10 days after
26 | probabl e cause has been found to exist by the panel or unti
27 | the subject of the investigation waives his privil ege of
28 | confidentiality. The probabl e cause panel may nmake a
29 | reasonabl e request, and upon such request the departnent ofr
30 | the—ageney shall provide such additional investigative
3l | information as is necessary to the determ nation of probable
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cause. A request for additional investigative infornmation
shall be made within 15 days fromthe date of receipt by the
probabl e cause panel of the investigative report of the

depart ment er—the—agenecy. The probabl e cause panel or the

depart nent er—the—ageney, as nmay be appropriate, shall make
its determ nation of probable cause within 30 days after

receipt by it of the final investigative report of the

depart ment er—the—ageney. The secretary nmay grant extensions
of the 15-day and the 30-day tine limts. |f the probable
cause panel does not find probable cause within the 30-day
time linmt, as may be extended, or if the probable cause pane
finds no probabl e cause, the departnent er—the—ageney may
determne, within 10 days after the panel fails to deternine
probabl e cause or 10 days after the tine limt has el apsed,

t hat probabl e cause exists. In lieu of a finding of probable
cause, the probable cause panel, or the departnent er—the
agenrcy when there is no board, may issue a |letter of guidance
to the subject. If the probable cause panel finds that
probabl e cause exists, it shall direct the departnent er—the
agenecy to file a formal conplaint against the |icensee. The
depart ment er—the—ageney shall follow the directions of the
probabl e cause panel regarding the filing of a forma
conplaint. If directed to do so, the departnent er—the—agency
shall file a formal conplaint agai nst the subject of the

i nvestigation and prosecute that conplaint pursuant to chapter
120. However, the departnent er—the—ageney nay decide not to
prosecute the conplaint if it finds that probable cause had
been i nprovidently found by the panel. In such cases, the
depart ment er—the—ageney shall refer the natter to the board.
The board may then file a formal conplaint and prosecute the
conpl ai nt pursuant to chapter 120. The departnent er—the
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1| ageney shall also refer to the board any investigation or
2 | disciplinary proceedi ng not before the Division of
3| Adm nistrative Hearings pursuant to chapter 120 or otherwi se
4 | conpl eted by the departnent er—the—agerey within 1 year after
5] the filing of a conplaint. A probable cause panel or a board
6 | my retain independent |egal counsel, enploy investigators,
7| and continue the investigation as it deens necessary; al
8 | costs thereof shall be paid fromthe Heatth—Care—TFrust—Iunt—or
9 | the Professional Regul ation Trust Fundi—as—apptroepriate. All
10 | proceedi ngs of the probable cause panel are exenpt froms.
11| 120. 525.
12 (5) A formal hearing before an administrative | aw
13| judge fromthe D vision of Administrative Hearings shall be
14 | held pursuant to chapter 120 if there are any di sputed issues
15 ) of material fact. The administrative |aw judge shall issue a
16 | reconmended order pursuant to chapter 120. |f any party raises
17 | an issue of disputed fact during an informal hearing, the
18 | hearing shall be terminated and a formal hearing pursuant to
19 | chapter 120 shall be held.
20 (6) The appropriate board, with those nenbers of the
21| panel, if any, who reviewed the investigation pursuant to
22 | subsection (4) being excused, or the departnent when there is
23 | no board, shall determ ne and issue the final order in each
24 | disciplinary case. Such order shall constitute final agency
25| action. Any consent order or agreed settlenent shall be
26 | subject to the approval of the departnent er—the—agency.
27 (7) The departnent er—the—Agency—for—Heatth—Care
28 | Admni-stratton—as—appropriater-shall have standing to seek
29 | judicial review of any final order of the board, pursuant to
30| s. 120.68.
31
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1 (8) Any proceeding for the purpose of summary
2 | suspension of a license, or for the restriction of the
3| license, of a licensee pursuant to s. 120.60(6) shall be
4 | conducted by the Secretary of Business and Professiona
5| Regul ation or his designhee or—thebirector—ofHealthCare
6 | Admini-strati-on—or—hi-s—desighee,—as—appropriate, who shal
7| issue the final sumary order
8 (9) The departnent er—the-Agency—for—Heatth—Care
9 | Adrini-stration—as—appropriate,shall periodically notify the
10 | person who filed the conplaint of the status of the
11 | investigation, whether probabl e cause has been found, and the
12 | status of any civil action or administrative proceedi ng or
13 | appeal
14 (10) The conplaint and all infornation obtained
15| pursuant to the investigation by the departnent er—the—Agenecy
16 | for—Healtth—Care—Administ+ration are confidential and exenpt
17 | froms. 119.07(1) until 10 days after probabl e cause has been
18 | found to exist by the probable cause panel or by the
19 | departnent er—the—ageney, or until the regul ated professiona
20 | or subject of the investigation waives his privil ege of
21| confidentiality, whichever occurs first. Upon conpletion of
22 | the investigation and pursuant to a witten request by the
23 | subj ect, the departnent er—the—agenecy shall provide the
24 | subj ect an opportunity to inspect the investigative file or
25| at the subject's expense, forward to the subject a copy of the
26 | investigative file. Netwthstanding—s—455-241—the—subject
27 | may—inspect—ort+recetve—acopy of any expert—wtnessreport—or
28 | patient—record—econnected—wth—the—investgation—i—the
29 | subject—agrees—i+m—witing—tomaintat-n—the—econftidentia--ty—of
30 | any—information—received—under—thi-s—subsection—unti+—10—days
31 | after—probable—cause—+s—fountdand—tormaintarn—the
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cont-dentiaHty—of—patient—records—pursvant—toe—s—455-241— The

subject may file a witten response to the information
contained in the investigative file. Such response nust be
filed within 20 days, unless an extension of tine has been
granted by the departnent er—the—ageney. This subsection does
not prohibit the departnent er—the-AgencyTFor—Heatth—Care
Adiini-st+ration from provi ding such infornmation to any | aw

enf orcenent agency or to any other regul atory agency.

(11) A privilege against civil liability is hereby
granted to any conplainant or any witness with regard to
information furnished with respect to any investigation or
proceedi ng pursuant to this section, unless the conpl ai nant or
witness acted in bad faith or with malice in providing such

i nf or mati on.
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Section 22. Paragraphs (b), (d), (g), (i), (j), and
(gq) of subsection (1) and subsection (4) of section 455.227,

Fl ori da Statutes, are anended to read

455. 227 Gounds for discipline; penalties
enf orcenent . - -

(1) The followi ng acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(b) Intentionally violating any rule adopted by the
board or;the departnent, er—the—-Agencyfor—HealthCare
Adiini-st+rati-of-as appropri at e.

(d) Using a Cass IlIl or a Cass |V |aser device or
product, as defined by federal regulations, wthout having
conplied with the rules adopted pursuant to s. 501.122(2)
governing the registration of such devi ces wth—theDbepartrent
of—Heatth—and—Rehabi-Htative—Services

(g) Having been found liable in a civil proceeding for
knowingly filing a false report or conplaint with the

depart ment er—the—agenecy agai nst another |icensee.
(i) Exeept—as—providetd—+n—s—465-016;Failing to

report to the departnent any person who the |icensee knows is
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in violation of this part ehapter, the chapter regulating the
al l eged violator, or the rules of the departnment or the board.

(j) Aiding, assisting, procuring, enploying, or
advi sing any unlicensed person or entity to practice a
profession contrary to this part ehapter, the chapter
regulating the profession, or the rules of the departnent or
t he board.

(q) Violating any provision of this part ehapter, the
appl i cabl e professional practice act, a rule of the departnent
or the board, or a lawful order of the departnent or the
board, or failing to conmply with a lawfully issued subpoena of
t he depart nent.

(4) In addition to, or in lieu of, any other renedy or

crimnal prosecution, the departnent er—the—-Agency—for—Heatth
Care—Admni-strat+on—as—appropritate—ay file a proceeding in
the nane of the state seeking issuance of an injunction or a
writ of mandanus agai nst any person who violates any of the
provi sions of this part ehapter, or any provision of law w th
respect to professions regulated by the departnent er—the
agenrey, or any board therein, or the rul es adopted pursuant
t heret o.

Section 23. Section 455.2273, Florida Statutes, 1996
Suppl enent, is anended to read:

455, 2273 Disciplinary guidelines.--

(1) Each board, or the departnent when there is no
board, shall adopt, by rule, and periodically reviewthe
di sci plinary guidelines applicable to each ground for
di sciplinary action which may be inposed by the board, or the
departnent when there is no board, pursuant to this part
chapter, the respective practice acts, and any rule of the
board or departnent.
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1 (2) The disciplinary guidelines shall specify a
2 | meani ngful range of designated penalties based upon the
3| severity and repetition of specific offenses, it being the
4| legislative intent that mnor violations be distinguished from
5| those which endanger the public health, safety, or welfare;
6 | that such guidelines provide reasonabl e and neani ngful notice
7| to the public of likely penalties which nmay be inposed for
8 | proscribed conduct; and that such penalties be consistently
9| applied by the board.
10 (3) A specific finding of mtigating or aggravating
11 | circunstances shall allow the board to i npose a penalty other
12 | than that provided for in such guidelines. |If applicable, the
13 | board, or the departnent when there is no board, shall adopt
14 | by rule disciplinary guidelines to designate possible
15| mtigating and aggravating circunstances and the variation and
16 | range of penalties permitted for such circunstances.
17 (4) The departnent er—the—Agency—for—Heatth—Care
18 | Admintstrat+on—as—apptropriater-nust revi ew such disciplinary
19 | guidelines for conpliance with the legislative intent as set
20| forth herein to deternine whether the guidelines establish a
21 | neani ngful range of penalties and may al so chal | enge such
22 | rul es pursuant to s. 120. 56.
23 t5—Fhe—rutes—providedFor—+n—this—seection—shatH—be
24 | promutgated—hotater—than—Jantvary—1,—1993+
25 (5) t6) The admi nistrative |aw judge, in recomendi ng
26 | penalties in any recommended order, nust follow the penalty
27 | gui delines established by the board or departnent and nust
28 | state in witing the nmitigating or aggravating circunstances
29 | upon which the recommended penalty is based.
30 Section 24. Section 455.2275, Florida Statutes, is
31 | anended to read
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455, 2275 Penalty for giving false information.--1n
addition to, or in lieu of, any other discipline inposed
pursuant to s. 455.227, the act of know ngly giving fal se
information in the course of applying for or obtaining a
license fromthe departnent er—the-Agency—TFor—Heatth—Care
Adiini-st+ration, or any board thereunder, with intent to
m sl ead a public servant in the performance of his official
duties, or the act of attenpting to obtain or obtaining a
license fromeither the departnent er—the—ageney, or any board
t hereunder, to practice a profession by know ngly m sl eadi ng
statenents or knowi ng nisrepresentations constitutes a felony
of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 25. Subsections (1), (2), and (5) of section
455, 228, Florida Statutes, 1996 Suppl enent, are anmended to
read:

455,228 Unlicensed practice of a profession; cease and
desi st notice; civil penalty; enforcenent; citations;
al | ocation of npneys collected.--

(1) When the departnent er—the—Agency—for—Health—Care
Adiini-stration has probabl e cause to believe that any person

not |licensed by the departnent er—the—ageney, or the
appropriate regulatory board within the departnent er—the

agenrey, has violated any provision of this part ehapter or any
statute that relates to the practice of a profession regul ated

by the departnent er—the—agenecy, or any rul e adopted pursuant
thereto, the departnment er—the—ageney nmay i ssue and deliver to

such person a notice to cease and desist fromsuch violation

In addition, the departnent er—the—ageney nay i ssue and
deliver a notice to cease and desist to any person who aids

and abets the unlicensed practice of a profession by enpl oyi ng
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such unlicensed person. The issuance of a notice to cease and
desi st shall not constitute agency action for which a hearing
under ss. 120.569 and 120.57 nmay be sought. For the purpose of
enforcing a cease and desi st order, the departnent er—the
agency may file a proceeding in the nane of the state seeking
i ssuance of an injunction or a wit of mandanmus agai nst any
person who viol ates any provisions of such order. In addition
to the foregoing renedies, the departnent er—the—agency nay
i npose an administrative penalty not to exceed $5,000 per
i ncident pursuant to the provisions of chapter 120 or nay
issue a citation pursuant to the provisions of subsection (3).
If the departnent er—the—agenrey is required to seek
enforcenent of the ageney order for a penalty pursuant to s.
120.569, it shall be entitled to collect its attorney's fees
and costs, together with any cost of collection.

(2) In addition to or in lieu of any renedy provided

in subsection (1), the department er—the—agency nay seek the
imposition of a civil penalty through the circuit court for

any violation for which the departnent er—the—ageney nay issue
a notice to cease and desi st under subsection (1). The civil
penalty shall be no | ess than $500 and no nore than $5, 000 for
each offense. The court nmay also award to the prevailing party
court costs and reasonable attorney fees and, in the event the
depart ment er—the—agency prevails, may al so award reasonabl e
costs of investigation.

(5) The provisions of this section apply only to the
provisions of s. 455.217 and the professional practice acts
admi ni stered by the departnent er—the-Agenrcy—for—Healtth—Care
Adm-Ri-st+atiofn.

Section 26. Section 455.2285, Florida Statutes, is
amended to read:
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455, 2285 Annual report concerning finances,
adm ni strative conplaints, disciplinary actions, and
recomendat i ons. - - The departnent is and—the-Agerey—for—Health
Care—Admni-strat+on—are—each directed to prepare and subnmit a
report to the President of the Senate and Speaker of the House
of Representatives by Novenber 1 of each year. In addition to
finances and any other infornmation the Legislature nay
require, the report shall include statistics and rel evant
i nformati on, profession by profession, detailing:

(1) The revenues, expenditures, and cash bal ances for
the prior year, and a review of the adequacy of existing fees.

(2) The nunber of conplaints received and
i nvesti gat ed.

(3) The nunber of findings of probable cause nade.

(4) The nunber of findings of no probable cause nade.

(5) The nunber of administrative conplaints filed.

(6) The disposition of all admnistrative conpl aints.

(7) A description of disciplinary actions taken

(8) The status of the devel opnent and inpl enentation
of rules providing for disciplinary guidelines pursuant to s.
455, 2273.

(9) Such recommendati ons for admnistrative and
statutory changes necessary to facilitate efficient and
cost-effective operation of the departnent and the various
boar ds.

Section 27. Section 455.229, Florida Statutes, 1996
Suppl enent, is anended to read:

455,229 Public inspection of information required from
appl i cants; exceptions; exami nation hearing.--

(1) Al information required by the departnent er—the

Agenrcy—for—Health—Care—Adrni-st+ration of any applicant shal
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be a public record and shall be open to public inspection
pursuant to s. 119.07, except financial information, nedica

i nformati on, school transcripts, examination questions,
answers, papers, grades, and grading keys, which are
confidential and exenpt froms. 119.07(1) and shall not be

di scussed with or nade accessible to anyone except nenbers of
the board, the departnent er—the—-Agency—for—Health—Care
Admnatstratioen, and staff thereof, who have a bona fide need
to know such information. Any infornmation supplied to the
depart ment er—the—-Agency—For—Heatth—Care—-Admnistration by any
ot her agency which is exenpt fromthe provisions of chapter
119 or is confidential shall remain exenpt or confidential
pursuant to applicable law while in the custody of the

depart nent er—the—agency.

(2) The departnent er—the—Agency—for—Heatth—Care
Adiini-st+ration shall establish by rule the procedure by which

an applicant, and the applicant's attorney, may review

exam nati on questions and answers. Exam nation questions and
answers are not subject to discovery but nay be introduced
into evidence and considered only in canera in any

admi ni strative proceedi ng under chapter 120. If an

adm nistrative hearing is held, the departnment er—the—agenecy
shal | provide chal |l enged exam nati on questions and answers to
the administrative |aw judge. The exami nation questions and
answers provided at the hearing are confidential and exenpt
froms. 119.07(1), unless invalidated by the adm nistrative
| aw j udge.

(3) Unless an applicant notifies the departnent er—the
agency at |east 5 days prior to an exam nation hearing of the
applicant's inability to attend, or unless an applicant can
denonstrate an extrene energency for failing to attend, the
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depart ment er—the—agency nmay require an applicant who fails to
attend to pay reasonable attorney's fees, costs, and court

costs of the departnment er—the—ageney for the exanination
heari ng.

Section 28. Subsection (1) of section 455.232, Florida
Statutes, is anended to read:

455. 232 Disclosure of confidential information.--

(1) No officer, enployee, or person under contract
with the departnent er—the-Agenrcy—for—Heatth—Care
Adiini-st+ration, or any board therein, or any subject of an
i nvestigation shall convey know edge or information to any
person who is not lawfully entitled to such know edge or
i nformati on about any public neeting or public record, which
at the tine such know edge or information is conveyed is
exenpt fromthe provisions of s. 119.01, s. 119.07(1), or s.
286. 011.

Section 29. Section 455.24, Florida Statutes, is
amended to read:

455. 24 Advertisenent by a veterinari an heatth—care
provider of free or discounted services; required
statenent.--1n any advertisenent for a free, discounted fee,

or reduced fee service, exam nation, or treatnent by a person

heatth—eare——provider | i censed under ehapter—458—chapter—459-

464—chapter—466,chapter 474, er—chapter—486,-the foll ow ng

statenent shall appear in capital letters clearly

di stingui shable fromthe rest of the text: THE PAH-ENTAND
ANY—OFHER PERSON RESPONSI BLE FOR PAYMENT HAS A RI GHT TO REFUSE
TO PAY, CANCEL PAYMENT, OR BE REI MBURSED FOR PAYMENT FOR ANY
OTHER SERVI CE, EXAM NATI ON, OR TREATMENT THAT WHHEH | S
PERFORVED AS A RESULT OF AND WTHI N 72 HOURS OF RESPONDI NG TO
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THE ADVERTI SEMENT FOR THE FREE, DI SCOUNTED FEE, OR REDUCED FEE
SERVI CE, EXAM NATI ON, OR TREATMENT. However, the required
statenent shall not be necessary as an acconpani nent to an
advertisenent of a licensed health care provider defined by
this section if the advertisenent appears in a classified
directory the primary purpose of which is to provide products
and services at free, reduced, or discounted prices to
consuners and in which the statenent promnently appears in at
| east one pl ace.

Section 30. Section 455.242, Florida Statutes, is
amended to read:

455. 242 Disposition of records of deceased
practitioners or practitioners relocating or termninating
practice.--Each board created under the provisions of chapter

I ’ ey I I I - F
chapter—462,shall provide by rule for the disposition, under

t hat satd chapter, of the medieat records that er—+eecords—of—a
psychotogi-canature—of——practitioners—whieh are in exi stence
at the tinme the practitioner dies, term nates practice, or

rel ocates and is no | onger avail abl e te—patients and which
records pertain to the practitioner's patients. The rules

shal | provide that the records be retained for at |least 2
years after the practitioner's death, term nation of practice,
or relocation. 1In the case of the death of the practitioner
the rules shall provide for the disposition of such records by
the estate of the practitioner

Section 31. Section 455.243, Florida Statutes, is
amended to read:
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455,243 Authority to inspect. --tn—addition—to—the

atthority—specifted—i+n—s—465-01+7-Duly authorized agents and

enpl oyees of the departnent anrd—the-Agenrcy—for—Heatth—Care
Adiini-st+ration shall have the power to inspect in a | awful

manner at all reasonabl e hours:
ti—Anypharfacy;—ot
t2—any establishnment at which the services of a
| icensee authorized to prescribe controlled substances
specified in chapter 893 are offered, for the purpose of
determining if any of the provisions of this part ehapter or
any practice act of a profession or any rul e adopted
pronutgated thereunder is being violated; or for the purpose
of securing such other evidence as may be needed for
prosecuti on.
Section 32. Section 455.245, Florida Statutes, is
amended to read:
455. 245 Certai n heatth—care practitioners; inmediate
suspensi on of |icense. --

4 The depart ment er—the—Agency—for—Heatth—Care
Adiini-st+ration shall issue an energency order suspending the

license of any person |icensed under chapter—458—chapter—459-

464—chapter—465—chapter—466,chapt er 474—or——chapter—484 who

pl eads guilty to, is convicted or found guilty of, or who
enters a plea of nolo contendere to, regardl ess of

adj udi cation, a felony under chapter 409 or chapter 893 or
under 21 U. S.C. ss. 801-970 or under 42 U S.C. ss. 1395-1396.

49

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O N D WNPRER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

Section 33. Section 455.501, Florida Statutes, is
created to read
455.501 Definitions.--As used in this part, the term

(1) "Board" neans any board or commi ssion, or other

statutorily created entity to the extent such entity is

aut hori zed to exercise regulatory or rul enaki ng functions,
within the departnent, except that, for ss. 455.517-455, 707,
"board" neans only a board, or other statutorily created

entity to the extent such entity is authorized to exercise

regul atory or rul emaking functions, within the Division of
Medi cal Quality Assurance
(2) "Consuner nenber" neans a person appointed to

serve on a specific board or who has served on a specific

board, who is not, and never has been, a nenber or

practitioner of the profession, or of any closely rel ated

prof essi on, regul ated by such board.

(3) "Departnent" neans the Departnent of Health.

(4) "Health care practitioner" neans any person

| i censed under chapter 457; chapter 458; chapter 459; chapter
460; chapter 461; chapter 462; chapter 463; chapter 464,
chapter 465; chapter 466; part |, part Ill, part V, or part X
of chapter 468; chapter 480; chapter 484; chapter 486; chapter
490; or chapter 491.
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(5) "License" neans any permt, registration

certificate, or license issued by the departnent.

(6) "Licensee" neans any person issued a permt,

registration, certificate, or license by the departnent.

(7) "Profession" neans any activity, occupation

prof ession, or vocation regulated by the departnment in the

Di vision of Medical Quality Assurance.
Section 34. Section 455.504, Florida Statutes, is
created to read

455.504 Applicability of part.--This part applies only

to the regul ation by the departnent of professions.

Section 35. Section 455.507, Florida Statutes, is
created to read

455. 507 Menbers of Arned Forces in good standing with
adni ni strative boards. --

(1) Any nenber of the Arned Forces of the United
States now or hereafter on active duty who, at the tine of his

beconi ng such a nenber, was in good standing with any

admi ni strative board of the state and was entitled to practice

or engage in his profession or vocation in the state shall be

kept in good standing by such administrative board, w thout

regi stering, paying dues or fees, or perform ng any other act

on his part to be perforned, as long as he is a nenber of the

Armed Forces of the United States on active duty and for a

period of 6 nonths after his discharge fromactive duty as a

nmenber of the Arned Forces of the United States, provided he

is not engaged in his licensed profession or vocation in the

private sector for profit.
(2) The boards listed in ss. 20.165 and 20. 43 shal
adopt rul es exenpting the spouses of nenbers of the Arned

Forces of the United States fromlicensure renewal provisions,
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but only in cases of absence fromthe state because of their

spouses' duties with the Arned Forces.

Section 36. Section 455.511, Florida Statutes, is
created to read
455,511 Restriction on requirenent of citizenship.--A

person is not disqualified frompracticing an occupati on or

profession regulated by the state solely because he is not a

United States citizen

Section 37. Section 455.514, Florida Statutes, is
created to read
455.514 Qualification of imigrants for exam nation to

practice a licensed profession or occupation.--

(1) It is the declared purpose of this section to

encourage the use of foreign-speaking Florida residents duly

gqualified to becone actively qualified in their professions so

that all people of this state nay receive better services.

(2) Any person who has successfully conpleted, or is

currently enrolled in, an approved course of study created

pursuant to chapters 74-105 and 75-177, Laws of Florida, shal

be deened qualified for exam nation and reexam nations for a

prof essi onal or occupational |icense which shall be

admini stered in the English | anguage unl ess 15 or nore such

applicants request that the reexanination be adninistered in

their native |anguage. 1In the event that such reexam nation

is admnistered in a foreign | anguage, the full cost to the

board of preparing and adnministering it shall be borne by the

appli cants.
(3) Each board within the departnent shall adopt and

i npl emrent prograns designed to qualify for exam nation al

persons who were resident nationals of the Republic of Cuba

and who, on July 1, 1977, were residents of this state.
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Section 38. Section 455.517, Florida Statutes, is
created to read
455,517 Professions and occupations regul ated by

departnent; legislative intent; requirenents.--

(1) It is the intent of the Legislature that persons

desiring to engage in any | awful profession regulated by the

departnent shall be entitled to do so as a natter of right if

ot herwi se qualifi ed.

(2) The Legislature further believes that such

prof essions shall be regulated only for the preservation of

the health, safety, and welfare of the public under the police

powers of the state. Such professions shall be regul ated when

(a) Their unregul ated practice can harm or endanger

the health, safety, and welfare of the public, and when the

potential for such harmis recogni zabl e and cl early outwei ghs

any anticonpetitive inpact which may result fromregul ati on

(b) The public is not effectively protected by other

neans, including, but not limted to, other state statutes,

| ocal ordinances, or federal |egislation

(c) Less restrictive neans of regul ation are not

avai l abl e.
(3) It is further legislative intent that the use of

the term"profession” with respect to those activities

licensed and regul ated by the departnent shall not be deened

to nean that such activities are not occupations for other

purposes in state or federal |aw

(4) No board, nor the departnent, shall create

unreasonably restrictive and extraordi nary standards that

deter qualified persons fromentering the various professions.

No board, nor the departnent, shall take any action which

tends to create or nmintain an econonm ¢ condition that
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unreasonably restricts conpetition, except as specifically

provi ded by | aw

(5) Policies adopted by the departnent shall ensure

that all expenditures are nade in the npst cost-effective

manner to naximze conpetition, mninmze |licensure costs, and

nmaxi ni ze public access to nmeetings conducted for the purpose

of professional regul ation. The | ong-range pl anning function

of the departnment shall be inplenented to facilitate effective

operations and to elimnate inefficiencies.
Section 39. Section 455.521, Florida Statutes, is
created to read

455,521 Departnent; powers and duties.--The

departnent, for the boards under its jurisdiction, shall:

(1) Adopt rules establishing a procedure for the

bi enni al renewal of |icenses; however, the departnent nay

issue up to a 4-year license to selected |icensees

not wi t hst andi ng any other provisions of lawto the contrary.

Fees for such renewal shall not exceed the fee caps for

i ndi vi dual professions on an annuali zed basis as authorized by

| aw.

(2) Appoint the executive director of each board,

subj ect to the approval of the board.

(3) Subnit an annual budget to the Legislature at a

time and in the manner provided by | aw.

(4) Develop a training programfor persons newy

appoi nted to nenbership on any board. The program shal

fam liarize such persons with the substantive and procedural

laws and rules and fiscal infornation relating to the

regul ation of the appropriate profession and with the

structure of the departnent.

(5) Adopt all rules necessary to adninister this part.
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(6) Establish by rules procedures by which the

departnent shall use the expert or technical advice of the

appropriate board for the purposes of investigation

i nspection, evaluation of applications, other duties of the

departnent, or any other areas the departnent may deem

appropri at e.

(7) Require all proceedings of any board or pane

thereof and all formal or informal proceedi ngs conducted by

the departnent, an adm nistrative |aw judge, or a hearing

officer with respect to licensing or discipline to be

el ectronically recorded in a manner sufficient to assure the

accurate transcription of all matters so recorded.

(8) Select only those investigators, or consultants

who undertake investigations, who neet criteria established

with the advice of the respective boards.

(9) Allow applicants for new or renewal |icenses and

current licensees to be screened by the Title IV-D child

support agency pursuant to s. 409.2598 to assure conpliance

with a support obligation. The purpose of this subsection is

to pronote the public policy of this state as established in
s. 409.2551. The departnent shall, when directed by the court,
suspend or deny the license of any |licensee found to have a

del i nquent support obligation. The departnent shall issue or

reinstate the license without additional charge to the

|icensee when notified by the court that the |licensee has

conplied with the terns of the court order. The depart nent

shall not be held liable for any |license denial or suspension

resulting fromthe discharge of its duties under this

subsecti on.
Section 40. Section 455.524, Florida Statutes, is
created to read
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455,524 Long-range policy planning; plans, reports,

and recommendati ons.--To facilitate efficient and

cost-effective regulation, the departnent and the board, where

appropriate, shall develop and inplenent a | ong-range policy

pl anni ng and nonitoring process to include recomendations

specific to each profession. Such process shall include

estimates of revenues, expenditures, cash bal ances, and

perfornmance statistics for each profession. The period

covered shall not be less than 5 years. The departnent, with

i nput fromthe boards, shall devel op the | ong-range plan and

nust obtain the approval of the secretary. The departnent

shall nonitor conpliance with the approved | ong-range pl an

and, with input fromthe boards, shall annually update the

pl ans for approval by the secretary. The departnent shal

provi de conci se managenent reports to the boards quarterly.

As part of the review process, the departnment shall eval uate:

(1) VWhether the departnent, including the boards and

the various functions perforned by the departnent, is

operating efficiently and effectively and if there is a need

for a board or council to assist in cost-effective regul ation

(2) How and why the various professions are regul at ed.

(3) Whether there is a need to continue regul ation

and to what degree.

(4) \Whether or not consuner protection is adequate,

and how it can be inproved.

(5) \Whether there is consistency between the various

practice acts.

(6) Whether unlicensed activity is adequately

enf or ced.
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Such pl ans shoul d include concl usi ons and recomendati ons on

these and ot her issues as appropriate. Such plans shall be

provided to the Governor and the Legislature by Novenber 1 of

each year.

Section 41. Section 455.527, Florida Statutes, is
created to read

455,527 Contacting boards through departnent.--Each
board under the jurisdiction of the departnent may be

contacted through the headquarters of the departnent in the

City of Tall ahassee.
Section 42. Section 455.206, Florida Statutes, is
transferred and renunbered as section 455.531, Florida

St at ut es.

Section 43. Section 455.534, Florida Statutes, is
created to read

455,534 Boards; organi zation; neetings; conpensation

and travel expenses. --

(1) Each board within the departnent shall conply with

the provisions of this section.

(2) The board shall annually elect fromanong its

nunber a chai rperson and vi ce chairperson

(3) The board shall neet at |east once annually and

may neet as often as i s necessary. The chairperson or a quorum

of the board shall have the authority to call other neetings.

A quorum shall be necessary for the conduct of official

busi ness by the board or any conmittee thereof. Unless

ot herwi se provided by |aw, 51 percent or nore of the appointed

nenbers of the board or any comittee, when applicable, shal

constitute a quorum The nenbership of conmittees of the

board, except as otherw se authorized pursuant to this part or

the applicable practice act, shall be conposed of currently
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appoi nted nenbers of the board. The vote of a majority of the

nenbers of the quorum shall be necessary for any official

action by the board or committee. Three consecutive unexcused

absences or absences constituting 50 percent or nore of the

board's neetings within any 12-nonth period shall cause the

board nenbership of the nmenber in question to becone void, and

the position shall be considered vacant. The board, or the

departnent when there is no board, shall, by rule, define

unexcused absences.

(4) Unless otherw se provided by |aw, a board nenber

or fornmer board nenber serving on a probabl e cause panel shal

be conpensated $50 for each day in attendance at an offici al

neeting of the board and for each day of participation in any

ot her business involving the board. Each board shall adopt

rul es defining the phrase "other business involving the

board," but the phrase nmay not routinely be defined to include

t el ephone conference calls. A board nenber al so shall be

entitled to reinbursenent for expenses pursuant to s. 112.061

Travel out of state shall require the prior approval of the

secretary.
(5) When two or nore boards have differences between

them the boards may elect to, or the secretary may request

that the boards, establish a special committee to settle those

di fferences. The special comittee shall consist of three

nenbers desi gnated by each board, who may be nenbers of the

desi gnati ng board or other experts designated by the board,

and of one additional person designated and agreed to by the

nmenbers of the special committee. In the event the special

conmi ttee cannot agree on the additional designee, upon

request of the special conmttee, the secretary nay select the

desi gnee. The committee shall recomrend rul es necessary to
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1| resolve the differences. If a rule adopted pursuant to this
2| provision is challenged, the participating boards shall share
3| the costs associated with defending the rule or rules. The
4 | departnent shall provide | egal representation for any speci al
5] committee established pursuant to this section
6 Section 44. Section 455.537, Florida Statutes, is
7| created to read
8 455,537 Publication of information.--The departnment
9] and the boards shall have the authority to advise |licensees

10 | periodically, through the publication of a newsletter, about
11 ) information that the departnent or the board deternines is of
12 | interest to the industry. Unless otherwi se prohibited by |aw,
13 | the departnent and the boards shall publish a summary of fina
14 | orders resulting in fines, suspensions, or revocations, and
15| any other information the departnent or the board deternines
16 | is of interest to the public.

17 Section 45. Section 455.541, Florida Statutes, is

18 | created to read:

19 455,541 Accountability and liability of board

20 | nenbers. - -

21 (1) Each board nenber shall be accountable to the

22 | Governor for the proper performance of duties as a nenber of
23| the board. The Governor shall investigate any legally

24 | sufficient conplaint or unfavorable witten report received by
25| the Governor or by the departnent or a board concerning the
26 | actions of the board or its individual nenbers. The Governor
27 | may suspend fromoffice any board nenber for nal feasance

28 | ni sfeasance, neglect of duty, drunkenness, inconpetence,

29 | permanent inability to performhis official duties, or

30 | conmi ssion of a fel ony.

31
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(2) Each board nenber and each forner board nenber

serving on a probable cause panel shall be exenpt fromcivil

liability for any act or om ssion when acting in the nenber's

official capacity, and the departnent or the Departnent of

Legal Affairs shall defend any such nenber in any action

agai nst any board or nenber of a board arising fromany such

act or onmission. In addition, the departnment or the Departnent

of Legal Affairs may defend the nenber's conpany or business

in any action against the conpany or business if the

departnent or the Departnent of Legal Affairs determ nes that

the actions fromwhich the suit arises are actions taken by

the nmenber in the nenber's official capacity and were not

beyond the nenber's statutory authority. In providing such

defense, the departnent or the Departnent of Legal Affairs may

enploy or utilize the |egal services of outside counsel
Section 46. Section 455.544, Florida Statutes, is
created to read

455.544 Board rules; final agency action

chal | enges. - -

(1) The secretary of the departnent shall have

standing to challenge any rule or proposed rule of a board

under its jurisdiction pursuant to s. 120.56. In addition to

chal | enges for any invalid exercise of delegated | egislative

authority, the admnistrative | aw judge, upon such a chall enge

by the secretary, may declare all or part of a rule or

proposed rule invalid if it:

(a) Does not protect the public fromany significant

and di scerni bl e harm or danmges;

(b) Unreasonably restricts conpetition or the

availability of professional services in the state or in a

significant part of the state; or
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(c) Unnecessarily increases the cost of professiona

services without a correspondi ng or equival ent public benefit.

However, there shall not be created a presunption of the

exi stence of any of the conditions cited in this subsection in

the event that the rule or proposed rule is chall enged.

(2) In addition, either the secretary or the board

shall be a substantially interested party for purposes of s.

120.54(7). The board may, as an adversely affected party,

initiate and maintain an action pursuant to s. 120. 68

chal |l enging the final agency action

(3) No board created within the departnent shall have

standing to challenge a rule or proposed rul e of another

board. However, if there is a dispute between boards

concerning a rule or proposed rule, the boards nay avai

t hensel ves of the provisions of s. 455.534(5).
Section 47. Section 455.547, Florida Statutes, is
created to read

455,547 Education; substituting denonstration of

conpet ency for clock-hour requirenents.--Any board, or the

departnment when there is no board, that requires student

conpl etion of a specific nunber of clock hours of classroom

instruction for initial licensure purposes shall establish the

m ni nal conpetenci es that such students nust denobnstrate in

order to be licensed. The denonstration of such conpetencies

may be substituted for specific classroom cl ock-hour

requi renments established in statute or rule which are rel ated

to instructional prograns for |icensure purposes. Student

denonstrati on of the established nini rum conpetencies shall be

certified by the educational institution. The provisions of

this section shall not apply to boards for which federa
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licensure standards are nore restrictive or stringent than the

standards prescribed in statute.
Section 48. Section 455.551, Florida Statutes, is
created to read

455,551 Education; accreditation.--Notw thstanding any

ot her provision of |law, educational programs and institutions

which are required by statute to be accredited, but which were

accredited by an agency that has since ceased to perform an

accrediting function, shall be recognized until such prograns

and institutions are accredited by a qualified successor to

the original accrediting agency, an accrediting agency

recogni zed by the United States Departnent of Education, or an

accrediting agency recogni zed by the board, or the departnent

when there is no board.
Section 49. Section 455.554, Florida Statutes, is
created to read

455,554 Consultation with postsecondary education

boards prior to adoption of changes to training

requi renents.--Any state agency or board that has jurisdiction

over the regulation of a profession or occupation shal

consult with the State Board of |ndependent Coll eges and

Universities; the State Board of |ndependent Postsecondary

Vocati onal, Technical, Trade, and Busi ness School s; the Board

of Regents; and the State Board of Community Colleges prior to

adopting any changes to training requirenents relating to

entry into the profession or occupation. This consultation

nust allow the educati onal board to provide advice regarding

the i npact of the proposed changes in terns of the |ength of

time necessary to conplete the training programand the fisca

i npact of the changes. The educational board nust be consulted

62

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N O O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

only when an institution offering the training programfalls

under its jurisdiction

Section 50. Section 455.561, Florida Statutes, is
created to read

455.561 Linited licenses.--

(1) It is the intent of the Legislature that, absent a

threat to the health, safety, and welfare of the public, the

use of retired professionals in good standing to serve the

i ndi gent, underserved, or critical need popul ations of this

state shoul d be encouraged. To that end, the board, or the

departnent when there is no board, nmay adopt rules to permt

practice by retired professionals as |linited |icensees under

this section.

(2) Any person desiring to obtain a limted license,

when permitted by rule, shall subnmit to the board, or the

departnment when there is no board, an application and fee, not

to exceed $300, and an affidavit stating that the applicant

has been licensed to practice in any jurisdiction in the

United States for at least 10 years in the profession for

which the applicant seeks a limted |icense. The affidavit

shall also state that the applicant has retired or intends to

retire fromthe practice of that profession and intends to

practice only pursuant to the restrictions of the linted

license granted pursuant to this section. |If the applicant

for alimted |license submts a notarized statenent fromthe

enpl oyer stating that the applicant will not receive nonetary

conpensation for any service involving the practice of his

profession, the application and all licensure fees shall be

wai ved.
(3) The board, or the departnent when there is no

board, may deny limted licensure to an applicant who has

63

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

commtted, or is under investigation or prosecution for, any

act which would constitute the basis for discipline pursuant

to the provisions of this part or the applicable practice act.

(4) The recipient of alimted license may practice

only in the enploy of public agencies or institutions or

nonprofit agencies or institutions which neet the requirenents
of s. 501(c)(3) of the Internal Revenue Code, and which
provide professional liability coverage for acts or om ssions

of the limted licensee. A limted licensee nay provide

services only to the indigent, underserved, or critical need

popul ations within the state. The standard for determning

i ndi gency shall be that recogni zed by the Federal Poverty

I ncone Qui delines produced by the United States Departnent of

Heal th and Hunman Services. The board, or the departnent when

there is no board, may adopt rules to define underserved and

critical need areas and to ensure inplenentation of this

secti on.
(5) A board, or the departnent when there is no board,

may provide by rule for supervision of linmted |licensees to

protect the health, safety, and welfare of the public.

(6) Each applicant granted a linited license is

subject to all the provisions of this part and the respective

practice act under which the linmted license is issued which

are not in conflict with this section

(7) This section does not apply to chapter 458 or
chapt er 459.

Section 51. Section 455.2141, Florida Statutes, 1996
Suppl enent, is transferred, renunbered as section 455. 564,

Fl ori da Statutes, and anended to read:

455, 564 455214t Departnent Ageney—for—Heatth—Care
Adiini-st+ration; general |icensing provisions.--
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1 (1) Any person desiring to be licensed in a profession
2| within the jurisdiction of the departnent Agency—for—Heatth
3 | Care—Admnistration shall apply to the departnent agenrey in
4 witing to take the licensure exanination. The application
5] shall be nade on a form prepared and furni shed by the
6 | depart nent ageney and shall be suppl enented as needed to
7| reflect any material change in any circunstance or condition
8| stated in the application which takes place between the
9]initial filing of the application and the final grant or
10 | denial of the license and which might affect the decision of
11 | t he departnent agency.
12 (2) Before the issuance of any license, the departnent
13 <&Agency—Tor—Heatth—Care—-Admni-strat+onr nmay charge an initial
14 | license fee as determned by rule of the applicable board or
15 ] if no such board exists, by rule of the departnent ageney.
16 | Upon receipt of the appropriate license fee, the departnent
17 | ageney shall issue a license to any person certified by the
18 | appropriate board, or its designee, as having net the
19 | licensure requirenments inposed by law or rule.
20 (3) When any administrative | aw judge conducts a
21 | hearing pursuant to the provisions of chapter 120 with respect
22 | to the issuance of a license by the departnent Agenrcy—for
23 | Heatth—Care—-Admnistrat+on, the adm nistrative | aw j udge shal
24 | submit his recommended order to the appropriate board, which
25| shall thereupon issue a final order. The applicant for
26 | licensure nmay appeal the final order of the board in
27 | accordance with the provisions of chapter 120.
28 (4) A privilege against civil liability is hereby
29 | granted to any witness for any information furnished by the
30 | witness in any proceeding pursuant to this section, unless the
31

65
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O N D WNPRER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

witness acted in bad faith or with malice in providing such
i nformati on.

(5) As a condition of renewal of a license, the Board
of Medicine, the Board of GCsteopathic Medicine, the Board of
Chiropractic, and the Board of Podiatric Medicine shall each
require |icensees which they respectively regulate to
periodically denonstrate their professional conpetency by
conpl eting at | east 40 hours of continuing education every 2
years, which may include up to 1 hour of risk managenent or
cost containnment and up to 2 hours of other topics related to
the applicable nedical specialty, if required by board rule.
Each of such boards shall determ ne whether any specific
course requirenents not otherw se nmandated by |aw shall be
mandat ed and shall approve criteria for, and the content of,
any course nmandat ed by such board.

(6) The respective boards within the jurisdiction of
t he depart nent Agerey—for—Heatth—Care—-Admnistration nmay adopt
rules to provide for the use of approved vi deocassette
courses, not to exceed 5 hours per subject, to fulfill the
conti nuing education requirenents of the professions they
regulate. Such rules shall provide for prior board approval
of the criteria for and content of such courses and shal
provide for a videocassette course validation formto be
si gned by the vendor and the |licensee and subnitted to the
depart ment Agerey—for—Healtth—Care—-Adiinist+rattoen, along with
the license renewal application, for continuing education
credit.

(7) Any board that currently requires continuing

education for renewal of a license shall adopt rules to

establish the criteria for continuing education courses. The

rules may provide that up to a naxi num of 25 percent of the
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requi red continuing education hours can be fulfilled by the

perfornance of pro bono services to the indigent or to

under served popul ations or in areas of critical need within

the state where the |licensee practices. The board, or the

departnent if there is no board, nust require that any pro

bono services be approved in advance in order to receive

credit for continuing education under this subsection. The

standard for deternining indigency shall be that recogni zed by

the Federal Poverty Incone CQuidelines produced by the United

States Departnment of Health and Human Services. The rul es may

provide for approval by the board, or the departnent if there

is no board, that a part of the continuing education hours can

be fulfilled by performng research in critical -need areas or

for training | eading to advanced professional certification.

The board, or the departnent if there is no board, nay nake

rules to define underserved and critical -need areas. The

departnent shall adopt rules for administering continuing

educati on requirenments adopted by the boards or the departnent

if there is no board.

(8) Notwithstanding any law to the contrary, an

el ected official who is |icensed under a practice act

admi ni stered by the Division of Health Quality Assurance may

hol d enpl oynent for conpensation with any public agency

concurrent with such public service. Such dual service nust

be disclosed according to any disclosure required by

appl i cabl e | aw.

(9) In any instance in which a licensee or applicant

to the departnent is required to be in conpliance with a

particul ar provision by, on, or before a certain date, and if

that date occurs on a Saturday, Sunday, or a |egal holiday,

then the licensee or applicant is deened to be in conpliance
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1| with the specific date requirenent if the required action
2| occurs on the first succeeding day which is not a Saturday,
3| Sunday, or |egal holiday.
4 Section 52. Section 455.2142, Florida Statutes, is
5| transferred, renunbered as section 455.567, Florida Statutes,
6 | and anended to read:
7 455, 567 4552142 Sexual m sconduct; disqualification
8| for license, certificate, or registration.--Each board within
9| the jurisdiction of the departnent Agercy—for—Healtth—Care
10 | Admintstrati+on, or the departnent ageney if there is no board,
11| shall refuse to admit a candidate to any exani nation and
12 | refuse to issue a license, certificate, or registration to any
13 | applicant if the candi date or applicant has:
14 (1) Had any license, certificate, or registration to
15| practice any profession or occupation revoked or surrendered
16 | based on a violation of sexual nisconduct in the practice of
17 | that profession under the laws of any other state or any
18 | territory or possession of the United States and has not had
19 | that license, certificate, or registration reinstated by the
20| licensing authority of the jurisdiction that revoked the
21| license, certificate, or registration; or
22 (2) Comitted any act in any other state or any
23| territory or possession of the United States which if
24 | conmitted in this state woul d constitute sexual m sconduct.
25
26 | Alicensing authority's acceptance of a candidate's
27 | relinquishnment of a license which is offered in response to or
28| in anticipation of the filing of adm nistrative charges
29 | against the candidate's license constitutes the surrender of
30 | the Iicense.
31
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Section 53. Section 455.571, Florida Statutes, is
created to read
455.571 Use of professional testing

services.--Notw t hstandi ng any other provision of lawto the

contrary, the departnent nmay use a professional testing

service to prepare, adninister, grade, and eval uate any

conputeri zed exani nation, when that service is avail abl e and

approved by the board, or the departnent if there is no board.
Section 54. Section 455.2173, Florida Statutes, 1996
Suppl enent, is transferred, renunbered as section 455.574,

Fl ori da Statutes, and anended to read:

455, 574 4552173 Departnent of Heal t h Ageney—for
Healt+h—CareAdmnistration; exan nations. --

(1) (a) The departnent Agency—for—Heatth—Care
Admini-st+ration shall provide, contract, or approve services
for the devel opnent, preparation, ang adm ni strati on, scoring,

score reporting, and eval uation of all exam nations, in

consultation with the appropriate board. The departnent

ageney shall certify ensure that the exani nations devel oped
and approved by the departnent adequately and reliably neasure

an applicant's ability to practice the profession regul ated by

t he depart nent agenrcy—and—shatH—seek—the—advice—of—the

examnatt+ons. After an exanmi nation devel oped or approved by

t he departnent has been adninistered, the board, or the

departnent when there is no board, may reject any question

whi ch does not reliably neasure the general areas of
conpetency specified in the rules of the board. The
departnent may contract for the preparation, adninistration,

scoring, score reporting, and eval uati on of agenrey—shaH—use
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1 | and—evaluate—+he exani nati ons, when such services are
2 | avai l abl e and approved by the board.
3 (b) For each exanination devel oped by the departnent
4] or contracted vendor,to the extent not otherw se specified by
5| statute, the board, or the departnent:when there is no board,
6 | the—Agenrcy—ftor—Health—Care—Adninistrationr-shall by rule
7 | specify the general areas of conpetency to be covered by each
8 | exanmi nation, the relative weight to be assigned in grading
9 | each area tested, and the score necessary to achi eve a passing
10 | grade, and fees, where applicable, to cover the actual cost
11| for any purchase, devel opnent, and administration of required
12 | exami nations. This subsection does not apply to nationa
13 | exami nati ons approved and admi ni stered pursuant to paragraph
14 |(c). If a practical exam nation is deened to be necessary,
15| the rules shall specify the criteria by which examners are to
16 | be selected, the grading criteria to be used by the exani ner
17 | the relative weight to be assigned in grading each criterion
18 | and the score necessary to achieve a passing grade. \Wen a
19 | mandatory standardi zati on exercise for a practical exanination
20| is required by law, the board, or the departnent when there is
21| no board, may conduct such exercise. Therefore, board
22 | nenbers, or enployees of the departnent when there is no
23 | board, may serve as examiners at a practical exam nation with
24 | the consent of the board or departnent, as appropriate.
25 (c) The board, or the departnent when there is no
26 | board, may approve by rule the use of any national exanination
27 | which the departnent has certified as neeting requirenents of
28 | national exaninations and generally accepted testing standards
29 | pursuant to departnent rules. Providers of exam nations
30 | seeking certification by the departnent shall pay the actua
31| costs incurred by the departnent in making a deternination
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regarding the certificati on Agerey—for—Health—Care
Adini-strati-on—shaH—use—anynati-onral—examnation—whieh—=s
avattabte—ant—which—t+s—approved—by—the—boeard. The nane and
nunber of a candidate may be provided to a national contractor
for the limted purpose of preparing the grade tape and
information to be returned to the board or departnent; or, to

the extent otherw se specified by rule, the candi date may

apply directly to the vendor of the national exanination and

supply test score information to the departnent ageney. The

departnent agency nay del egate to the board the duty to
provi de and adm ni ster the exam nation. Any nationa

exam nati on approved by a board, or the departnent when there

is no board, prior to Cctober 1, 1997, is deened certified

under this paragraph

(d) Each board, or the departnent;when there is no

board, the—Ageney—for—Health—Care—-Admnistration shall adopt

rul es regarding the security and nonitoring of exani nations.

The depart nment ageney shall inplenent those rul es adopted by
the respective boards. In order to maintain the security of

exam nations, the departnent nmay enpl oy the procedures set

forth ins. 455,637 to seek fines and injunctive relief

agai nst an exani nee who viol ates the provisions of s. 455.577

or the rules adopted pursuant to this paragraph. The

departnent, or any agent thereof, may, for the purposes of

i nvestigation, confiscate any witten, photographic, or

recording material or device in the possession of the exani nee

at the exam nation site which the departnment deens necessary

to enforce such provisions or rules.

(e) |If the professional board with jurisdiction over

an exam nation concurs, the departnent nmay, for a fee, share

with any other state's |licensing authority an exanination
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devel oped by or for the departnent unless prohibited by a

contract entered into by the departnent for devel opnent or

purchase of the examination. The departnent, with the

concurrence of the appropriate board, shall establish

gui del i nes that ensure security of a shared exam and shal

require that any other state's licensing authority conply with

t hose guidelines. Those guidelines shall be approved by the

appropriate professional board. Al fees paid by the user

shall be applied to the departnent's exam nation and

devel opnent program for professions regulated by this part.

(2) For each exanination devel oped by the departnent

or a contracted vendor, the board, or the departnent when

there is no board, the-Agenreyfor—Heatth—Care—-Admntstration

shal | adopt rules providing for reexam nation of any

applicants who have failed an the exam nati on devel oped by the

departnent or a contracted vendor. If both a witten and a

practical examination are given, an applicant shall be
required to retake only the portion of the exam nation on
which the applicant he failed to achieve a passing grade, if

the applicant ke successfully passes that portion within a

reasonable tine, as deternmined by rule of the board, or the

departnment when there is no board, of his passing the other

portion. Except for national exaninations approved and

admi ni stered pursuant to this section, the departnent shal

provi de procedures for applicants who fail an exam nation

devel oped by the departnent or a contracted vendor to review

t heir exani nation questions, answers, papers, grades, and

gradi ng key. Applicants shall bear the actual cost for the

departnent to provide exanmination review pursuant to this

subsecti on. FThe—boartd—or—whern—there—+snoboartd—the—agency
b I ot . . . I F
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1

2

3

4

5

6 | key— An applicant may waive in witing the confidentiality of
7 KU>t he applicant's his exam nation grades.

8 (3) For each exanination devel oped or adm ni stered by
9| the departnment or a contracted vendor, The—Agency—For—Healtth
10 | Care—Adnini-stration—shatt—make an accurate record of each

11 | applicant's exam nation questions, answers, papers, grades,

12 | and gradi ng key——Fhe—ageney shall be kept keep—stuch—+ecord
13| for a period of not less than 2 years imediately follow ng
14 | the exam nation, and such record shall thereafter be

15 | mai ntai ned or destroyed as provided in chapters 119 and 257
16 | 267. Thi s subsection does not apply to national exaninations
17 | approved and adnini stered pursuant to this section.

18 (4) Meetings of any nenber of the departnent Agency
19 | for—Healtth—Care—-Adrinist+ration or of any board within the
20 | departnment ageney held for the exclusive purpose of creating
21| or reviewing licensure exam nation questions or proposed
22 | exam nation questions are exenpt fromthe provisions of s.
23| 286.011 and s. 24(b), Art. | of the State Constitution. Any
24 | public records, such as tape recordings, mnutes, or notes,
25| generated during or as a result of such neetings are
26 | confidential and exenpt fromthe provisions of s. 119.07(1)
27| and s. 24(a), Art. | of the State Constitution. However, these
28 | exenptions shall not affect the right of any person to review
29 | an exam nation as provided in subsection (2).
30 (5) For exaninations devel oped by the departnent or a
31| contracted vendor, each board, or the departnent when there is
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no board, nay provide licensure exaninations in an applicant's

native |language. Applicants for examination or reexam nation

pursuant to this subsection shall bear the full cost for the

departnent's devel opnent, preparation, adninistration

gradi ng, and evaluation of any exami nation in a | anguage other

than English. Requests for translated exam nati ons nmust be on

file in the board office at least 6 nonths prior to the

schedul ed exam nation. Wen determning whether it is in the

public interest to allow the exami nation to be translated into

a | anguage other than English, the board shall consider the

percent age of the popul ati on who speak the applicant's native

| anguage. Applicants nust apply for translation to the

appl i cabl e board at |east 6 nonths prior to the schedul ed

exam nati on.

(6) In addition to neeting any ot her requirenents for

|icensure by exam nation or by endorsenent, an applicant nay

be required by a board, or the departnent when there is no

board, to certify conpetency in state laws and rules relating

to the applicable practice act.
Section 55. Section 455.577, Florida Statutes, is
created to read

455.577 Penalty for theft or reproduction of an

exam nation.--1n addition to, or in lieu of, any other

di sci pline i nposed pursuant to s. 455.624, the theft of an

exam nation in whole or in part or the act of reproducing or

copyi hg any exam nation adm ni stered by the departnent,

whet her such examination is reproduced or copied in part or in

whol e and by any neans, constitutes a felony of the third

degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.
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Section 56. Section 455.581, Florida Statutes, is
created to read
455,581 Foreign-trai ned professionals; special

exam nation and |icense provisions.--

(1) When not otherwi se provided by law, within its

jurisdiction, the departnment shall by rule provide procedures

under which exil ed professionals nay be exam ned within each

practice act. A person shall be eligible for such exam nation

if the person:

(a) Inmigrated to the United States after |leaving the

person's hone country because of political reasons, provided

such country is located in the Western Heni sphere and | acks

di plomatic relations with the United States;

(b) Applies to the departnment and subnits a fee;

(c) Was a Florida resident i nmediately preceding the

person's application

(d) Denonstrates to the departnent, through subni ssion

of docunentation verified by the applicant's respective

prof essi onal association in exile, that the applicant was

graduated with an appropriate professional or occupationa

degree froma college or university; however, the departnent

may not require recei pt of any docunentation fromthe Republic

of Cuba as a condition of eligibility under this section

(e) Lawfully practiced the profession for at |east 3

years;
(f) Prior to 1980, successfully conpl eted an approved

course of study pursuant to chapters 74-105 and 75-177, Laws

of Florida; and

(g) Presents a certificate denpnstrating the

successful conpletion of a continuing education program which

offers a course of study that will prepare the applicant for
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t he exani nation of fered under subsection (2). The depart nent

shal | develop rules for the approval of such prograns for its

boar ds.
(2) Upon request of a person who neets the

requi renments of subsection (1) and subnmits an exam nation fee

the departnent, for its boards, shall provide a witten

practical exanmination which tests the person's current ability

to practice the profession conpetently in accordance with the

actual practice of the profession. Evidence of neeting the

requi renents of subsection (1) shall be treated by the

departnent as evidence of the applicant's preparation in the

academ ¢ and preprofessional fundanentals necessary for

successful professional practice, and the applicant shall not

be exani ned by the departnent on such fundanentals.

(3) The fees charged for the exaninations offered

under subsection (2) shall be established by the departnent,

for its boards, by rule and shall be sufficient to devel op or

to contract for the devel opnment of the examination and its

adm ni stration, grading, and grade reviews.

(4) The departnent shall exanine any applicant who

neets the requirenents of subsections (1) and (2). Upon

passing the exanination and the i ssuance of the license, a

licensee is subject to the adm nistrative requirenents of this

part and the respective practice act under which the license

is issued. Each applicant so licensed is subject to al

provisions of this part and the respective practice act under

whi ch the |icense was i ssued.

(5) Upon a request by an applicant otherw se qualified

under this section, the exam nati ons of fered under subsection

(2) may be given in the applicant's native | anguage, provided

that any translation costs are borne by the applicant.
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(6) The departnent, for its boards, shall not issue an

initial license to, or renew a |icense of, any applicant or

|icensee who is under investigation or prosecution in any

jurisdiction for an action which would constitute a violation

of this part or the professional practice acts adnmi ni stered by

the departnent and the boards until such tine as the

i nvestigation or prosecution is conplete, at which tine the

provi sions of the professional practice acts shall apply.
Section 57. Section 455.584, Florida Statutes, is
created to read

455.584 Exenption for certain out-of-state or foreign

professionals; linited practice pernitted.--

(1) A professional of any other state or of any

territory or other jurisdiction of the United States or of any

other nation or foreign jurisdiction is exenpt fromthe

requirenments of licensure under this part and the applicabl e

prof essi onal practice act under the agency with regul atory

jurisdiction over the profession if that profession is

regulated in this state under the agency with regul atory

jurisdiction over the profession and if that person

(a) Holds, if sorequired in the jurisdiction in which

t hat person practices, an active license to practice that

pr of essi on.
(b) Engages in the active practice of that profession

outside the state.

(c) |Is enployed or designated in that professiona

capacity by a sports entity visiting the state for a specific

sporting event.

(2) A professional's practice under this section is

l[imted to the nenbers, coaches, and staff of the team for

whi ch that professional is enployed or designated and to any
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animals used if the sporting event for which that professiona

is enpl oyed or designated involves aninmals. A professiona

practicing under authority of this section shall not have

practice privileges in any licensed health care facility or

veterinary facility without the approval of that facility.
Section 58. Section 455.220, Florida Statutes, is
transferred, renunbered as section 455.587, Florida Statutes,

and anended to read:
455, 587 455228 Fees; receipts; disposition for boards

wi thin the departnent Ageney—for—Heatth—Care—-Admnistration. - -
(1) Each board within the jurisdiction of the

depart nent Agerey—for—Heatth—Care—-Adiinistratioen shal
determine by rule the anount of |icense Heensing fees for its
prof essi on, based upon | ong-range estimates prepared by the
departnent agency of the revenue required to inplenent |aws

rel ati ng th-s—part—and—the—provistons—oef—tawwthrespeet to
the regul ati on of professions by the departnment agerey and the

afy board within—the—ageney. Each board, or the departnent if

there is no board, shall ensure that |license fees are adequate

to cover all anticipated costs and to maintain a reasonabl e

cash bal ance, as deternined by rule of the agency, wth advice

of the applicable board. |f sufficient action is not taken by

a board within 1 year after notification by the departnent

that |icense fees are projected to be inadequate, the

departnent shall set license fees on behalf of the applicable

board to cover anticipated costs and to nmaintain the required

cash bal ance. The departnent shall include reconmended fee cap

increases in its annual report to the Legislature. Further

it is the legislative intent that no regul ated profession

operate with a negative cash bal ance. The departnent may

provide by rule for advancing sufficient funds to any
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1| profession operating with a negative cash bal ance. The
2 | advancenent may be for a period not to exceed 2 consecutive
3| years, and the regul ated profession nust pay interest.
4| Interest shall be calculated at the current rate earned on
5] investnents of a trust fund used by the departnent to
6| inplenment this part. Interest earned shall be allocated to the
7 | various funds in accordance with the allocation of investnent
8 | earnings during the period of the advance.
9 (2) Each board, or the departnent if there is no
10 | board, may, by rule, assess and collect a one-tine fee from
11 | each active and each voluntary inactive licensee in an anpunt
12 | necessary to elimnate a cash deficit or, if there is not a
13 | cash deficit, in an anount sufficient to nmaintain the
14 | financial integrity of the professions as required in this
15| section. Not nore than one such assessnent may be nmde in any
16 | 4-year period without specific |egislative authorization
17 (3) Each board authorized to approve conti nui ng
18 | education providers, or the departnent if there is no board,
19 | may establish, by rule, a fee not to exceed $250 for anyone
20 | seeki ng approval to provide continuing education courses and
21| may establish by rule a biennial renewal fee not to exceed
22 1$250 for the renewal of providership of such courses. This
23 | subsection does not apply to continuing educati on courses or
24 | provi ders approved by the board under chapter 465.
25 (4) 2y Al noneys collected by the departnent Ageney
26 | for—Health—Care—Adnmni-stration fromfees or fines or from
27 | costs awarded to the agency by a court shall be paid into a
28 | trust fund used by the departnent to inplenent this part the
29 | Heatth—Care—Frust—Fund. The Legi slature shall appropriate
30| funds fromthis trust fund sufficient to carry out the
31 | provistons—of this part and the provisions of law with respect
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to professions regulated by the Division of Medical Quality

Assurance within the departnent Ageney—for—Heatth—Care
Adiini-stration and t he boards any—board—wthin—the—agenecy.

The departnment may contract with public and private entities

to receive and deposit revenue pursuant to this section. The

departnent shall maintain separate accounts in the trust fund

used by the departnent to inplenent this part for every

profession within the departnent. To the nmaxi nrum extent

possi bl e, the departnent shall directly charge all expenses to

the account of each regul ated profession. For the purpose of

this subsection, direct charge expenses include, but are not

limted to, costs for investigations, exaninations, and | ega

services. For expenses that cannot be charged directly, the

departnent shall provide for the proportionate all ocation

anong the accounts of expenses incurred by the departnent in

the performance of its duties with respect to each regul at ed

profession. The departnent may not expend funds fromthe

account of a profession to pay for the expenses incurred on

behal f of another profession. The departnent shall maintain

adequate records to support its allocation of agency expenses.

The departnent shall provide any board with reasonabl e access

to these records upon request. The departnent shall provide

each board an annual report of revenue and direct and

al | ocat ed expenses related to the operation of that

prof essi on. The board shall use these reports and the

departnent's adopted |l ong-range plan to deternine the anpunt

of license fees. A condensed version of this information

with the departnent's recommendations, shall be included in

the annual report to the Legislature prepared under s.
455. 644.
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(5) The departnent shall provide a condensed

nmanagenent report of budgets, finances, perfornance

statistics, and recomendati ons to each board at | east once a

guarter. The departnent shall identify and include in such

presentations any changes, or projected changes, made to the

board' s budget since the |ast presentation

(6) |If a duplicate license is required or requested by

the licensee, the board or, if there is no board, the

departnment may charge a fee as determined by rule not to

exceed $25 before issuance of the duplicate license.

(7) The departnent or the appropriate board shal

charge a fee not to exceed $25 for the certification of a

public record. The fee shall be deternined by rule of the

departnent. The departnent or the appropriate board shal

assess a fee for duplicating a public record as provided in s.
119.07(1) (a) and (b).

Section 59. Section 455.2205, Florida Statutes, 1996
Suppl enent, is transferred and renunbered as section 408. 16,

Fl ori da Statutes, and anended to read:

408. 16 4552265 Health Care Trust Fund; noneys to be
deposited therein.--

(1) There is hereby created in the State Treasury a
special fund to be designated as the Health Care Trust Fund,
whi ch shall be used in the operation of the Agency for Health
Care Administration in the performance of the various
functions and duties required of it by |aw

(2) Al fees, license fees, and other charges
coll ected by the agency shall be deposited in the State
Treasury to the credit of the Health Care Trust Fund, to be
used in the operation of the agency as authorized by the
Legi sl ature. However, penalties and interest assessed and
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coll ected by the agency shall not be deposited in the trust
fund but shall be deposited in the General Revenue Fund. The
Health Care Trust Fund shall be subject to the service charge
i mposed pursuant to chapter 215.

(3) The agency shall maintain separate revenue and
expendi ture accounts in the Health Care Trust Fund for every

profession—regutated—and provider |icensed by the agency.

(4) 5y Al other noneys in the Health Care Trust Fund
shall be for the use of the agency in the performance of its

functions and duties as provided by |aw, subject to the fisca
and budgetary provisions of general |aw and the Genera
Appropri ations Act.

Section 60. Section 455.594, Florida Statutes, is
created to read

455.594 Legal and investigative services.--

(1) A board shall retain, through the departnent's

contract procedures, board counsel fromthe Departnent of

Legal Affairs. The Departnent of Legal Affairs shall provide

| egal services to each board within the Departnent of Health,

but the primary responsibility of the Departnent of Lega

Affairs shall be to represent the interests of the citizens of

the state by vigorously counseling the boards with respect to
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their obligations under the laws of the state. A board shal

provide for the periodic review and eval uati on of the services

provided by its board counsel. Subject to the prior approval

of the Attorney General, any board may retain, through the

departnent's contract procedures, independent |egal counsel to

provide | egal advice to the board on a specific matter. Fees

and costs of such counsel by the Departnent of Legal Affairs

or independent |egal counsel approved by the Attorney Genera

shall be paid froma trust fund used by the departnent to

i nplement this part. Al contracts for independent counse

shal | provide for periodic review and eval uati on by the board

and the departnent of services provided.

(2) The departnent may enploy or use the | ega

servi ces of outside counsel and the investigative services of

out si de personnel. However, no attorney enployed or utilized

by the departnent shall prosecute a matter and provide | ega

services to the board with respect to the sane matter

(3) Any person retained by the departnent under

contract to review materials, nmake site visits, or provide

expert testinony regarding any conplaint or application filed

with the departnent relating to a profession under the

jurisdiction of the departnment shall be considered an agent of

the departnent in determining the state i nsurance coverage and

sovereign immunity protection applicability of ss. 284.31 and
768. 28.

Section 61. Section 455.222, Florida Statutes, is
transferred, renunbered as section 455.597, Florida Statutes,

and anended to read:
455, 597 455222 Requirenent for instruction on
donesti c viol ence. --
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(1) (a) As—of—3Juby—1—1995-The appropriate board shal

require each person licensed or certified under chapter 458,
chapter 459, chapter 464, chapter 466, chapter 467, chapter
490, or chapter 491 to conplete a 1-hour continuing education
course, approved by the board, on donestic violence, as
defined in s. 741.28 s—741-30, as part of biennial
relicensure or recertification. The course shall consist of
information on the nunber of patients in that professional's
practice who are likely to be victins of donestic violence and
the nunber who are likely to be perpetrators of donestic

vi ol ence, screening procedures for deternining whether a
patient has any history of being either a victimor a
perpetrator of donestic violence, and instruction on howto
provide such patients with information on, or howto refer
such patients to, resources in the |l ocal conmunity, such as
donestic violence centers and other advocacy groups, that
provide | egal aid, shelter, victimcounseling, batterer
counseling, or child protection services.

(b) Each such licensee or certificatehol der shal
submt confirmation of having conpl eted such course, on a form
provi ded by the board, when subnitting fees for each biennial
renewal .

(c) The board nmay approve additional equival ent
courses that may be used to satisfy the requirenents of
paragraph (a). Each licensing board that requires a |licensee
to conpl ete an educational course pursuant to this subsection
may i nclude the hour required for conpletion of the course in
the total hours of continuing education required by |aw for
such profession unless the continuing education requirenents
for such profession consist of fewer than 30 hours biennially.
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(d) Any person holding two or nore |licenses subject to
the provisions of this subsection shall be permitted to show
proof of having taken one board-approved course on donestic
vi ol ence, for purposes of relicensure or recertification for
addi tional I|icenses.

(e) Failure to conply with the requirenents of this
subsection shall constitute grounds for disciplinary action
under each respective practice act and under s. 455.624(1) (k)

s—455-22HH(g)y. |In addition to discipline by the board, the

licensee shall be required to conplete such course.

(2) The board shall also require, as a condition of
granting a license under any chapter specified in paragraph
(1) (a), that each applicant for initial licensure under the
appropriate chapter conplete an educational course acceptable
to the board on donestic violence which is substantially
equi val ent to the course required in subsection (1). An
appl i cant who has not taken such course at the tine of
licensure shall, upon subm ssion of an affidavit show ng good
cause, be allowed 6 nonths to conplete such requirenent.

(3) Each board may adopt rules to carry out the
provi sions of this section.

(4) Each board shall report to the President of the
Senate, the Speaker of the House of Representatives, and the
chairs of the appropriate substantive comrttees of the
Legi slature by March 1 of each year as to the inplenentation
of and conpliance with the requirenents of this section

Section 62. Section 455.2224, Florida Statutes, is
transferred and renunbered as section 455.601, Florida
St at ut es.

Section 63. Section 455.604, Florida Statutes, is
created to read
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455, 604 Requirenent for instruction on human

i mmunodeficiency virus and acquired i mune defi ci ency

syndr one. - -
(1) The appropriate board shall require each person

licensed or certified under chapter 457; chapter 458; chapter
459; chapter 460; chapter 461; chapter 463; chapter 464,
chapter 465; chapter 466; part Il, part |IIl, or part V of

chapter 468; or chapter 486 to conplete a continuing

educati onal course, approved by the board, on hunan

i mrunodeficiency virus and acquired i nmune defici ency syndrone

as part of biennial relicensure or recertification. The

course shall consist of education on the nodes of

transni ssion, infection control procedures, clinica

managenent, and preventi on of human i munodefici ency virus and

acqui red i nmune deficiency syndrone. Such course shall include

information on current Florida | aw on acquired inmune

deficiency syndrone and its inpact on testing, confidentiality

of test results, and treatnent of patients.

(2) Each such licensee or certificatehol der shal

submt confirmation of having conpleted said course, on a form

as provided by the board, when subnmitting fees for each

bi enni al renewal .

(3) The board shall have the authority to approve

addi ti onal equival ent courses that nmay be used to satisfy the

requirenents in subsection (1). Each licensing board that

requires a licensee to conplete an educati onal course pursuant

to this section may count the hours required for conpletion of

the course included in the total continuing educationa

requirenments as required by | aw.

(4) Any person holding two or nore licenses subject to

the provisions of this section shall be pernitted to show
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proof of having taken one board-approved course on human

i mmunodeficiency virus and acquired i mune defi ci ency

syndrone, for purposes of relicensure or recertification for

addi ti onal |icenses.

(5) Failure to conply with the above requirenents

shal|l constitute grounds for disciplinary action under each

respective licensing chapter and s. 455.624(1)(e). In addition

to discipline by the board, the |licensee shall be required to

conpl ete the course

(6) The board shall require as a condition of granting

a license under the chapters specified in subsection (1) that

an applicant making initial application for licensure conplete

an educational course acceptable to the board on human

i mmunodeficiency virus and acquired i mune defi ci ency

syndrone. An applicant who has not taken a course at the tine

of licensure shall, upon an affidavit showi ng good cause, be

allowed 6 nonths to conplete this requirenent.

(7) The board shall have the authority to adopt rul es

to carry out the provisions of this section

(8) The board shall report to the Legislature by March

1 of each year as to the inplenentation and conpliance with

the requirenents of this section
Section 64. Section 455.607, Florida Statutes, is
created to read

455, 607 Requirenent for instruction on human

i mmunodeficiency virus and acquired i mune defi ci ency

syndr one. - -
(1) The board, or the departnent where there is no

board, shall require each person |licensed or certified under

chapter 480 or part XV of chapter 468 to conplete a

conti nui ng educational course approved by the board, or the
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departnent where there is no board, on hunman i munodefi ci ency

virus and acquired i mune deficiency syndrone as part of

bi ennial relicensure or recertification. The course shal

consi st of educati on on nodes of transm ssion, infection

control procedures, clinical managenent, and prevention of

hunman i munodefi ci ency virus and acquired i mmune defi ci ency

syndrone, with an enphasi s on appropriate behavi or and

attitude change.

(2) When filing fees for each biennial renewal, each

|icensee shall submit confirmation of having conpleted the

course, on a formprovided by the board or by the departnent

if there is no board. At the tine of the subsequent bienni al

renewal when coursework is to be conpleted, if the |licensee

has not submtted confirnmati on which has been recei ved and

recorded by the board, or departnent if there is no board, the

departnent shall not renew the |icense.

(3) The board, or the departnent where there is no

board, shall have the authority to approve additiona

equi val ent courses that may be used to satisfy the

requirements in subsection (1).

(4) The board, or the departnent where there is no

board, shall require, as a condition of granting a license

under any of the chapters or parts thereof specified in

subsection (1), that an applicant making initial application

for licensure conplete an educati onal course acceptable to the

board, or the departnent where there is no board, on human

i mmunodeficiency virus and acquired i mune defi ci ency

syndrone. An applicant who has not taken a course at the tine

of licensure shall, upon an affidavit showi ng good cause, be

allonwed 6 nonths to conplete this requirenent.
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1 (5) The board, or the departnent where there is no
2 | board, shall have the authority to adopt rules to carry out
3| the provisions of this section.
4 (6) The board, or the departnent where there is no
5| board, shall report to the Legislature by March 1 of each year
6| as to the inplenentation and conpliance with the requirenents
7| of this section.
8 (7) Any professional holding two or nore |licenses
9| subject to the provisions of this section shall be permtted
10| to show proof of having taken one board-approved course, or
11 | one departnent-approved course where there is no board, on
12 | hunman i munodefi ci ency virus and acquired i mmune defici ency
13 | syndrone, for purposes of relicensure or recertification for
14 | additional licenses.
15 Section 65. Section 455.611, Florida Statutes, is
16 | created to read:
17 455. 611 Power to adnini ster oaths, take depositions,
18 | and i ssue subpoenas.--For the purpose of any investigation or
19 | proceedi ng conducted by the departnent, the departnent shal
20 | have the power to adninister oaths, take depositions, nake
21 | i nspections when authorized by statute, issue subpoenas which
22 | shall be supported by affidavit, serve subpoenas and ot her
23 | process, and conpel the attendance of wi tnesses and the
24 | production of books, papers, docunents, and other evidence.
25| The departnent shall exercise this power on its own initiative
26 | or whenever requested by a board or the probabl e cause pane
27 | of any board. Chall enges to, and enforcenent of, the subpoenas
28 | and orders shall be handl ed as provided in s. 120.569.
29 Section 66. Section 455.614, Florida Statutes, is
30| created to read:
31 455.614 Medi ation. --
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(1) Notwithstandi ng the provisions of s. 455.621, the
board, or the departnent when there is no board, shall adopt

rules to designate which violations of the applicable

prof essional practice act are appropriate for nediation. The

board, or the departnent when there is no board, may designate

as nedi ati on offenses those conpl aints where harm caused by

the licensee is economic in nature or can be renedi ed by the

i censee.
(2) After the departnent deternines a conplaint is

legally sufficient and the alleged violations are defined as

nedi ati on of fenses, the departnent or any agent of the

departnment may conduct informal nediation to resolve the

conplaint. If the conplainant and the subject of the conplaint

agree to a resolution of a conplaint within 14 days after

contact by the nediator, the nediator shall notify the

departnent of the terns of the resolution. The departnent or

board shall take no further action unless the conpl ai nant and

t he subject each fail to record with the departnent an

acknowl edgnent of satisfaction of the terns of nediation

within 60 days of the nediator's notification to the

departnment. In the event the conpl ai nant and subject fail to

reach settlenent terns or to record the required

acknowl edgnent, the departnent shall process the conpl aint

according to the provisions of s. 455,621

(3) Conduct or statenents namde during nediation are

i nadni ssible in any proceedi ng pursuant to s. 455.621

Further, any information relating to the nediation of a case

shal |l be subject to the confidentiality provisions of s.
455. 621.
(4) No licensee shall go through the nedi ati on process

nore than three tines without approval of the departnent. The
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departnment may consider the subject and dates of the earlier

conplaints in rendering its decision. Such decision shall not

be considered a final agency action for purposes of chapter
120.

(5) Any board created on or after January 1, 1995,

shall have 6 nonths to adopt rul es designating which

violations are appropriate for nediation, after which tine the

departnent shall have exclusive authority to adopt rul es

pursuant to this section. A board shall have continuing

authority to anend its rules adopted pursuant to this section
Section 67. Section 455.617, Florida Statutes, is
created to read

455, 617 Authority to issue citations.--
(1) Notwithstanding s. 455.621, the board, or the
departnent if there is no board, shall adopt rules to permt

the i ssuance of citations. The citation shall be issued to the

subj ect and shall contain the subject's nane and address, the

subject's license nunber if applicable, a brief factua

statenent, the sections of the law allegedly violated, and the

penalty inposed. The citation nmust clearly state that the

subj ect may choose, in lieu of accepting the citation, to

follow the procedure under s. 455.621. |f the subject disputes

the matter in the citation, the procedures set forth in s.

455. 621 nust be foll owed. However, if the subject does not

di spute the matter in the citation with the departnment within

30 days after the citation is served, the citation becones a

final order and constitutes discipline. The penalty shall be a

fine or other conditions as established by rule.

(2) The board, or the departnent if there is no board,

shal | adopt rules designating violations for which a citation

may be issued. Such rules shall designate as citation
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vi ol ati ons those violations for which there is no substanti al

threat to the public health, safety, and welfare

(3) The departnent shall be entitled to recover the

costs of investigation, in addition to any penalty provided

according to board or departnent rule, as part of the penalty

| evied pursuant to the citation

(4) Acitation nust be issued within 6 nonths after

the filing of the conplaint that is the basis for the

citation.
(5) Service of a citation nay be made by persona

service or certified mail, restricted delivery, to the subject

at the subject's |last known address.

(6) A board created on or after January 1, 1992, has 6

nonths in which to enact rules designating violations and

penalties appropriate for citation offenses. Failure to enact

such rul es gives the departnent exclusive authority to adopt

rules as required for inplenenting this section. A board has

continuous authority to anend its rul es adopted pursuant to

this section.
Section 68. Section 455.621, Florida Statutes, is
created to read

455.621 Disciplinary proceedings.--Disciplinary

proceedi ngs for each board shall be within the jurisdiction of

t he depart nent.

(1) The departnent, for the boards under its

jurisdiction, shall cause to be investigated any conpl aint

that is filed before it if the conplaint is in witing, signed

by the conplainant, and legally sufficient. A conplaint is

legally sufficient if it contains ultimate facts that show

that a violation of this part, of any of the practice acts

relating to the professions regulated by the departnent, or of
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any rul e adopted by the departnent or a regulatory board in

the departnment has occurred. In order to determ ne | ega

sufficiency, the departnment may require supporting i nfornmation

or docunentation. The departnent nmy investigate, and the

departnent or the appropriate board may take appropriate fina

action on, a conplaint even though the original conpl ai nant

withdraws it or otherwi se indicates a desire not to cause the

conplaint to be investigated or prosecuted to conpletion. The

departnent may investigate an anonynous conplaint if the

conplaint is in witing and is legally sufficient, if the

all eged violation of lawor rules is substantial, and if the

departnent has reason to bhelieve, after prelininary inquiry,

that the violations alleged in the conplaint are true. The

departnent may investigate a conplaint nade by a confidenti al

informant if the conplaint is legally sufficient, if the

all eged violation of lawor rule is substantial, and if the

departnent has reason to helieve, after prelininary inquiry,

that the allegations of the conplainant are true. The

departnment may initiate an investigation if it has reasonable

cause to believe that a |licensee or a group of |icensees has

violated a Florida statute, a rule of the departnent, or a
rule of a board. Except as provided in ss. 458.331(9),

459. 015(9), 460.413(5), and 461.013(6), when an investigation
of any subject is undertaken, the departnent shall pronptly

furnish to the subject or the subject's attorney a copy of the

conpl ai nt or docunment that resulted in the initiation of the

i nvestigation. The subject nmay subnmit a witten response to

the information contained in such conplaint or docunent within

20 days after service to the subject of the conplaint or

docunent. The subject's witten response shall be consi dered

by the probabl e cause panel. The right to respond does not
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prohibit the issuance of a summary energency order if

necessary to protect the public. However, if the secretary, or

the secretary's designee, and the chairman of the respective

board or the chairman of its probable cause panel agree in

writing that such notification would be detrinental to the

i nvestigation, the departnent may wi thhold notification. The

departnment may conduct an investigation without notification

to any subject if the act under investigation is a crimna

of f ense.
(2) The departnent shall allocate sufficient and

adequately trained staff to expeditiously and thoroughly

determine legal sufficiency and investigate all legally

sufficient conplaints. For purposes of this section, it is the

intent of the Legislature that the term "expeditiously" neans

that the departnent conplete the report of its initial

i nvestigative findings and reconmendati ons concerning the

exi stence of probable cause within 6 nonths after its receipt

of the conplaint. The failure of the departnent, for

di sciplinary cases under its jurisdiction, to conply with the

time linmts of this section while investigating a conplaint

against a licensee constitutes harm ess error in any

subsequent disciplinary action unless a court finds that

either the fairness of the proceeding or the correctness of

the action nmay have been inpaired by a material error in

procedure or a failure to follow prescribed procedure. Wen

its investigation is conplete and legally sufficient, the

departnent shall prepare and submit to the probabl e cause

panel of the appropriate regulatory board the investigative

report of the departnent. The report shall contain the

i nvestigative findings and the reconmendati ons of the

departnent concerning the exi stence of probable cause. At any
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time after legal sufficiency is found, the departnent may

di sm ss any case, or any part thereof, if the departnent

determines that there is insufficient evidence to support the

prosecution of allegations contained therein. The departnent

shal|l provide a detailed report to the appropriate probable

cause panel prior to disnissal of any case or part thereof,

and to the subject of the conplaint after disnissal of any

case or part thereof, under this section. For cases disnissed

prior to a finding of probable cause, such report is

confidential and exenpt froms. 119.07(1). The probabl e cause

panel shall have access, upon request, to the investigative

files pertaining to a case prior to disnissal of such case. If

t he departnent disnisses a case, the probabl e cause panel may

retain i ndependent | egal counsel, enploy investigators, and

continue the investigation and prosecution of the case as it

deens necessary.

(3) As an alternative to the provisions of subsections

(1) and (2), when a conplaint is received, the departnment nay

provide a |licensee with a notice of nonconpliance for an

initial offense of a mnor violation. Each board, or the

departnent if there is no board, shall establish by rule those

m nor violations under this provision which do not endanger

the public health, safety, and wel fare and whi ch do not

denonstrate a serious inability to practice the profession

Failure of a licensee to take action in correcting the

violation within 15 days after notice nmay result in the

institution of regular disciplinary proceedings.

(4) The determ nation as to whether probable cause

exists shall be nade by najority vote of a probable cause

panel of the board, or by the departnent, as appropriate. Each

regul atory board shall provide by rule that the determnation
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of probabl e cause shall be nade by a panel of its nenbers or

by the departnent. Each board may provide by rule for nultiple

probabl e cause panel s conposed of at |east two nmenbers. Each

board nay provide by rule that one or nore nenbers of the

panel or panels may be a fornmer board nenber. The | ength of

termor repetition of service of any such forner board nenber

on a probabl e cause panel nay vary according to the direction

of the board when aut horized by board rule. Any probabl e cause

panel nust include one of the board's forner or present

consuner nenbers, if one is available, is willing to serve,

and is authorized to do so by the board chairnan. Any probabl e

cause panel nust include a present board nenber. Any probable

cause panel nust include a forner or present professiona

board nenber. However, any forner professional board nenber

serving on the probable cause panel nmust hold an active valid

license for that profession. Al proceedings of the panel are

exenpt froms. 286.011 until 10 days after probabl e cause has

been found to exist by the panel or until the subject of the

i nvestigation waives his privilege of confidentiality. The

probabl e cause panel nmay nmke a reasonabl e request, and upon

such request the departnent shall provide such additiona

i nvestigative information as is necessary to the deternination

of probable cause. A request for additional investigative

information shall be nmade within 15 days fromthe date of

recei pt by the probabl e cause panel of the investigative

report of the departnent or the agency. The probabl e cause

panel or the departnent, as may be appropriate, shall nmake its

determ nati on of probable cause within 30 days after receipt

by it of the final investigative report of the departnment. The

secretary may grant extensions of the 15-day and t he 30-day

time linmts. Inlieu of a finding of probable cause, the
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probabl e cause panel, or the departnent if there is no board,

may issue a letter of guidance to the subject. If, within the

30-day tine limt, as nay be extended, the probabl e cause

panel does not nake a determi nation regardi ng the existence of

probabl e cause or does not issue a letter of guidance in lieu

of a finding of probable cause, the departnent nmust nmake a

determ nation regardi ng the exi stence of probable cause within

10 days after the expiration of the tine limt. |If the

probabl e cause panel finds that probable cause exists, it

shall direct the departnent to file a fornmal conpl ai nt agai nst

the licensee. The departnent shall follow the directions of

t he probabl e cause panel regarding the filing of a forma

conplaint. |If directed to do so, the departnent shall file a

fornmal conpl ai nt agai nst the subject of the investigation and

prosecute that conplaint pursuant to chapter 120. However, the

departnment may decide not to prosecute the conplaint if it

finds that probable cause has been inprovidently found by the

panel. |In such cases, the departnent shall refer the matter to

the board. The board may then file a fornmal conplaint and

prosecute the conpl aint pursuant to chapter 120. The

departnent shall also refer to the board any investigation or

di sciplinary proceedi ng not before the Division of

Adm ni strative Hearings pursuant to chapter 120 or otherwi se

conpl eted by the departnment within 1 year after the filing of

a conplaint. The departnent, for disciplinary cases under its

jurisdiction, nmust establish a uniformreporting systemto

quarterly refer to each board the status of any investigation

or disciplinary proceeding that is not before the Division of

Adm ni strative Hearings or otherwi se conpleted by the

departnent within 1 year after the filing of the conplaint.

Annual ly, the departnent if there is no board, or each board
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nmust establish a plan to reduce or otherw se cl ose any

i nvestigation or disciplinary proceeding that is not before

the Division of Adninistrative Hearings or otherw se conpl eted

by the departnent within 1 year after the filing of the

conplaint. A probable cause panel or a board nmay retain

i ndependent | egal counsel, enploy investigators, and continue

the investigation as it deens necessary; all costs thereof

shall be paid froma trust fund used by the departnent to

implement this part. Al proceedings of the probabl e cause

panel are exenpt froms. 120.525.

(5) A fornmal hearing before an administrative | aw

judge fromthe Division of Adninistrative Hearings shall be

hel d pursuant to chapter 120 if there are any di sputed issues

of material fact. The administrative | aw judge shall issue a

reconmrended order pursuant to chapter 120. If any party raises

an i ssue of disputed fact during an infornmal hearing, the

hearing shall be terminated and a formal hearing pursuant to
chapter 120 shall be hel d.
(6) The appropriate board, with those nenbers of the

panel, if any, who reviewed the investigation pursuant to

subsection (5) being excused, or the departnent when there is

no board, shall determ ne and issue the final order in each

di sciplinary case. Such order shall constitute final agency

action. Any consent order or agreed-upon settlenent shall be

subj ect to the approval of the departnent.

(7) The departnent shall have standing to seek

judicial review of any final order of the board, pursuant to
s. 120. 68.
(8) Any proceeding for the purpose of summary

suspension of a license, or for the restriction of the

license, of a licensee pursuant to s. 120.60(6) shall be

98

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

conducted by the Secretary of the Departnment of Health or his

or her designee, as appropriate, who shall issue the fina

sunmary order.

(9)(a) The departnent shall periodically notify the

person who filed the conplaint of the status of the

i nvestigation, indicating whether probable cause has been

found and the status of any civil action or adm nistrative

proceedi ng or appeal

(b) In any disciplinary case for which probabl e cause

has been found, the departnment shall provide to the person who

filed the conplaint a copy of the adninistrative conpl ai nt

and:

1. A witten explanation of how an administrative

conplaint is resolved by the disciplinary process.

2. A witten explanation of how and when the person

may participate in the disciplinary process.

3. Awitten notice of any hearing before the Division

of Adm nistrative Hearings or the regulatory board at which

final agency action nmay be taken.

(c) In any disciplinary case for which probabl e cause

is not found, the departnent shall so informthe person who

filed the conplaint and notify that person that he or she may,

within 60 days, provide any additional infornmation to the

probabl e cause panel which nay be relevant to the decision. In

any admini strative proceedi ng under s. 120.57, the person who

filed the disciplinary conplaint shall have the right to

present oral or witten communication relating to the all eged

disciplinary violations or to the appropriate penalty.

(10) The conplaint and all infornation obtained

pursuant to the investigation by the departnent are

confidential and exenpt froms. 119.07(1) until 10 days after
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probabl e cause has been found to exi st by the probabl e cause

panel or by the departnent, or until the regul ated

prof essi onal or subject of the investigation waives his

privilege of confidentiality, whichever occurs first. Upon

conpl etion of the investigation and pursuant to a witten

request by the subject, the departnent shall provide the

subj ect an opportunity to inspect the investigative file or

at the subject's expense, forward to the subject a copy of the

investigative file. Notwithstanding s. 455.667, the subject

nmay i nspect or receive a copy of any expert witness report or

patient record connected with the investigation if the subject

agrees in witing to maintain the confidentiality of any

i nformation recei ved under this subsection until 10 days after

probabl e cause is found and to naintain the confidentiality of

patient records pursuant to s. 455.667. The subject nmay file a

witten response to the information contained in the

i nvestigative file. Such response nust be filed within 20

days, unless an extension of tine has been granted by the

departnent. This subsecti on does not prohibit the departnent

from providing such information to any | aw enforcenent agency

or to any other regul atory agency.

(11) A privilege against civil liability is hereby

granted to any conplainant or any witness with regard to

information furnished with respect to any investigation or

proceedi ng pursuant to this section, unless the conpl ai nant or

witness acted in bad faith or with malice in providing such

i nf or mati on.

(12)(a) No person who reports in any capacity, whether

or not required by law, information to the departnent with

regard to the inconpetence, inpairnment, or unprofessiona

conduct of any health care provider |licensed under chapter
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458, chapter 459, chapter 460, chapter 461, chapter 462,
chapter 463, chapter 464, chapter 465, or chapter 466 shall be
held liable in any civil action for reporting agai nst such

health care provider if such person acts without intentiona

fraud or malice
(b) No facility licensed under chapter 395, health
nmai nt enance organi zation certificated under part | of chapter

641, physician licensed under chapter 458, or osteopathic

physician |icensed under chapter 459 shall discharge, threaten

to discharge, intinidate, or coerce any enpl oyee or staff

nenber by reason of such enployee's or staff nenber's report

to the departnent about a physician |icensed under chapter
458, chapter 459, chapter 460, chapter 461, or chapter 466 who
may be guilty of inconpetence, inpairnent, or unprofessiona

conduct so long as such report is given without intentiona

fraud or malice

(c) In any civil suit brought outside the protections

of paragraphs (a) and (b) in which intentional fraud or nalice

is alleged, the person alleging intentional fraud or malice

shall be liable for all court costs and for the other party's

reasonabl e attorney's fees if intentional fraud or malice is

not proved.

Section 69. Section 455.624, Florida Statutes, is
created to read

455. 624 Gounds for discipline; penalties

enforcenent. --

(1) The following acts shall constitute grounds for

which the disciplinary actions specified in subsection (2) nay

be taken:
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(a) Making nmisleading, deceptive, or fraudul ent

representations in or related to the practice of the

| i censee' s profession.

(b) Intentionally violating any rul e adopted by the

board or the departnent, as appropriate.

(c) Being convicted or found guilty of, or entering a

pl ea of nolo contendere to, regardless of adjudication, a

crinme in any jurisdiction which relates to the practice of, or

the ability to practice, a licensee's profession

(d) Using a Cass IlIl or a Cass |V | aser device or

product, as defined by federal regulations, w thout having

conplied with the rules adopted pursuant to s. 501.122(2)

governing the registration of such devices.

(e) Failing to conply with the educational course

requi renments for human i mmunodefici ency virus and acquired

i mune defici ency syndrone.

(f) Having a license or the authority to practice the

regul at ed profession revoked, suspended, or otherw se acted

against, including the denial of licensure, by the |licensing

authority of any jurisdiction, including its agencies or

subdi visions, for a violation that would constitute a

violation under Florida law. The licensing authority's

acceptance of a relinquishnment of licensure, stipulation

consent order, or other settlenent, offered in response to or

in anticipation of the filing of charges against the license,

shal | be construed as action against the |icense.

(g) Having been found liable in a civil proceeding for

knowingly filing a false report or conplaint with the

depart ment agai nst another |icensee.

(h) Attenpting to obtain, obtaining, or renewing a

license to practice a profession by bribery, by fraudul ent
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m srepresentation, or through an error of the departnent or
t he board.

(i) Except as provided in s. 465.016, failing to
report to the departnent any person who the |icensee knows is

in violation of this part, the chapter regulating the all eged

violator, or the rules of the departnent or the board.

(j) Aiding, assisting, procuring, enploying, or

advi sing any unlicensed person or entity to practice a

profession contrary to this part, the chapter regulating the

profession, or the rules of the departnent or the board.

(k) Failing to performany statutory or |ega

obligation placed upon a licensee.

(1) Making or filing a report which the |licensee knows

to be false, intentionally or negligently failing to file a

report or record required by state or federal |law, or

willfully inpeding or obstructing another person to do so.

Such reports or records shall include only those that are

signed in the capacity of a |licensee.

(m Maki ng deceptive, untrue, or fraudul ent

representations in or related to the practice of a profession

or enploying a trick or schene in or related to the practice

of a profession.

(n) Exercising influence on the patient or client for

t he purpose of financial gain of the licensee or a third

party.
(o) Practicing or offering to practice beyond the

scope pernmitted by |law or accepting and perform ng

prof essional responsibilities the |licensee knows, or has

reason to know, the licensee is not conpetent to perform

(p) Delegating or contracting for the perfornmance of

prof essional responsibilities by a person when the |icensee
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1| del egating or contracting for perfornmance of such
2| responsibilities knows, or has reason to know, such person is
3| not qualified by training, experience, and authorizati on when
4 required to performthem
5 (q) Violating any provision of this part, the
6 | applicable professional practice act, a rule of the departnent
7] or the board, or a |lawful order of the departnent or the
8 | board, or failing to conply with a lawfully issued subpoena of
9 | the departnent.
10 (r) Inproperly interfering with an investigation or
11 | inspection authorized by statute, or with any disciplinary
12 | proceedi ng.
13 (s) Failing to conply with the educational course
14 | requirenents for donestic viol ence.
15 (2) \When the board, or the departnent when there is no
16 | board, finds any person guilty of the grounds set forth in
17 | subsection (1) or of any grounds set forth in the applicable
18 | practice act, including conduct constituting a substanti al
19 | violation of subsection (1) or a violation of the applicable
20 | practice act which occurred prior to obtaining a |license, it
21| may enter an order inposing one or nore of the foll ow ng
22 | penalti es:
23 (a) Refusal to certify, or to certify with
24 | restrictions, an application for a |license.
25 (b) Suspensi on or permanent revocation of a license.
26 (c) Restriction of practi ce.
27 (d) Inposition of an administrative fine not to exceed
28 |$5, 000 for each count or separate offense.
29 (e) Issuance of a reprinmand.
30 (f) Placenent of the licensee on probation for a
31| period of tinme and subject to such conditions as the board, or
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t he departnent when there is no board, may specify. Those

conditions may include, but are not limted to, requiring the

|icensee to undergo treatnent, attend continui ng education

courses, subnmt to be reexanined, work under the supervision

of another licensee, or satisfy any terns which are reasonably

tailored to the violations found.

(g) Corrective action

(3) In addition to any other discipline inposed

pursuant to this section or discipline inposed for a violation

of any practice act, the board, or the departnent when there

is no board, nmay assess costs related to the investigation and

prosecution of the case excluding costs associated with an

attorney's tinme. In any case where the board or the departnent

i nposes a fine or assessnent and the fine or assessment is not

paid within a reasonable tine, such reasonable tine to be

prescribed in the rules of the board, or the departnment when

there is no board, or in the order assessing such fines or

costs, the departnment or the Departnent of Legal Affairs may

contract for the collection of, or bring a civil action to

recover, the fine or assessnent.

(4) In addition to, or in lieu of, any other renedy or

crimnal prosecution, the departnent may file a proceeding in

the nane of the state seeking issuance of an injunction or a

writ of mandanus agai nst any person who violates any of the

provisions of this part, or any provision of |aw with respect

to professions regul ated by the departnent, or any board

therein, or the rul es adopted pursuant thereto.

(5) In the event the board, or the departnent when

there is no board, determ nes that revocation of a license is

the appropriate penalty, the revocation shall be pernmanent.

However, the board nay establish by rule requirenents for
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reapplication by applicants whose |licenses have been

permanently revoked. Such requirenents nay include, but shal

not be limted to, satisfying current requirenents for an

initial license
Section 70. Section 455.627, Florida Statutes, is
created to read

455,627 Disciplinary guidelines.--

(1) Each board, or the departnent if there is no

board, shall adopt by rule and periodically review the

di sciplinary guidelines applicable to each ground for

di sciplinary action which may be inposed by the board, or the

departnent if there is no board, pursuant to this part, the

respective practice acts, and any rule of the board or

depart nent.
(2) The disciplinary guidelines shall specify a

neani ngf ul range of desi gnated penalties based upon the

severity and repetition of specific offenses, it being the

| egislative intent that mnor violations be distinguished from

t hose whi ch endanger the public health, safety, or welfare;

that such gui delines provide reasonabl e and neani ngful notice

to the public of likely penalties which may be inposed for

proscri bed conduct; and that such penalties be consistently

appl i ed by the board.

(3) A specific finding of mtigating or aggravating

ci rcunstances shall allow the board to i npose a penalty other

than that provided for in such guidelines. |f applicable, the

board, or the departnent if there is no board, shall adopt by

rule disciplinary guidelines to designate possible mtigating

and aggravating circunstances and the variation and range of

penalties pernmitted for such circunstances.
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(4) The departnment nust review such disciplinary

gui delines for conpliance with the legislative intent as set

forth herein to determ ne whether the guidelines establish a

neani ngful range of penalties and may al so chal | enge such

rul es pursuant to s. 120.56.

(5) The adnministrative |law judge, in recommendi ng

penalties in any recommended order, nust foll ow the penalty

gui del i nes established by the board or departnent and nust

state in witing the nmitigating or aggravati ng circunstances

upon which the recommended penalty is based.
Section 71. Section 455.631, Florida Statutes, is
created to read

455,631 Penalty for giving false information.--In

addition to, or in lieu of, any other discipline inposed

pursuant to s. 455.624, the act of knowingly giving fal se

information in the course of applying for or obtaining a

license fromthe departnent, or any board thereunder, with

intent to nislead a public servant in the performance of his

official duties, or the act of attenpting to obtain or

obtaining a license fromthe departnent, or any board

t hereunder, to practice a profession by know ngly m sl eadi ng

statenents or knowi ng nisrepresentations constitutes a fel ony

of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 72. Section 455.634, Florida Statutes, is
created to read

455. 634 Prosecution of crimnal violations.--The

departnent or the appropriate board shall report any crinina

violation of any statute relating to the practice of a

prof ession regul ated by the departnent or appropriate board to

t he proper prosecuting authority for pronpt prosecution
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1 Section 73. Section 455.637, Florida Statutes, is
2| created to read
3 455,637 Unlicensed practice of a profession; cease and
4 | desist notice; civil penalty; enforcenent; citations;
5] allocation of noneys coll ected.--
6 (1) When the departnent has probabl e cause to believe
7 | that any person not licensed by the departnent, or the
8 | appropriate regulatory board within the departnent, has
9| violated any provision of this part or any statute that
10| relates to the practice of a profession regulated by the
11 | departnent, or any rule adopted pursuant thereto, the
12 | departnent nmy issue and deliver to such person a notice to
13 | cease and desist from such violation. In addition, the
14 | departnent nmmy issue and deliver a notice to cease and desi st
15| to any person who aids and abets the unlicensed practice of a
16 | profession by enpl oying such unlicensed person. The issuance
17 | of a notice to cease and desist shall not constitute agency
18 | action for which a hearing under ss. 120.569 and 120.57 nay be
19 | sought. For the purpose of enforcing a cease and desi st order
20| the departnent may file a proceeding in the nane of the state
21 | seeking issuance of an injunction or a wit of nandanus
22 | agai nst any person who viol ates any provisions of such order.
23| 1n addition to the foregoing renedi es, the departnent nay
24 | inpose an adninistrative penalty not to exceed $5, 000 per
25| incident pursuant to the provisions of chapter 120 or nmmay
26 | issue a citation pursuant to the provisions of subsection (3).
27| If the departnment is required to seek enforcenent of the
28 | agency order for a penalty pursuant to s. 120.569, it shall be
29 | entitled to collect its attorney's fees and costs, together
30| with any cost of collection.
31
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(2) In addition to or in lieu of any renedy provided

in subsection (1), the departnent nay seek the inposition of a

civil penalty through the circuit court for any violation for

whi ch the departnment nay issue a notice to cease and desi st

under subsection (1). The civil penalty shall be no | ess than

$500 and no nore than $5,000 for each offense. The court nay

al so award to the prevailing party court costs and reasonabl e

attorney fees and, in the event the departnent prevails, may

al so award reasonabl e costs of investigation
(3)(a) Notwi thstanding the provisions of s. 455.621
the departnent shall adopt rules to pernit the issuance of

citations for unlicensed practice of a profession. The

citation shall be issued to the subject and shall contain the

subj ect's nane and any other information the departnent

determ nes to be necessary to identify the subject, a brief

factual statenent, the sections of the law all egedly viol ated,

and the penalty inposed. The citation nust clearly state that

t he subject may choose, in lieu of accepting the citation, to

follow the procedure under s. 455.621. |f the subject disputes

the matter in the citation, the procedures set forth in s.

455. 621 nust be foll owed. However, if the subject does not

di spute the matter in the citation with the departnment within

30 days after the citation is served, the citation shal

becone a final order of the departnent. The penalty shall be a

fine of not | ess than $500 or nore than $5, 000 or ot her

conditions as established by rule.

(b) Each day that the unlicensed practice continues

after issuance of a citation constitutes a separate violation

(c) The departnent shall be entitled to recover the

costs of investigation, in addition to any penalty provided
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according to departnent rule as part of the penalty |evied

pursuant to the citation

(d) Service of a citation nmay be made by persona

service or certified mail, restricted delivery, to the subject

at the subject's |last known address.

(4) Al fines, fees, and costs collected through the

procedures set forth in this section shall be allocated to the

professions in the manner provided for in s. 455.641 for the

al l ocation of the fees assessed and col |l ected to conbat

unlicensed practice of a profession

(5) The provisions of this section apply only to the

prof essional practice acts adninistered by the departnent.

Section 74. Section 455.641, Florida Statutes, is
created to read
455.641 Unlicensed activities; fees; disposition.--In

order to protect the public and to ensure a consuner-oriented

departnent, it is the intent of the Legislature that vigorous

enforcenent of regulation for all professional activities is a

state priority. All enforcenent costs should be covered by

prof essi ons regul ated by the departnent. Therefore, the

departnent shall inpose, upon initial licensure and each

renewal thereof, a special fee of $5 per licensee. Such fee

shall be in addition to all other fees collected from each

|icensee and shall fund efforts to conbat unlicensed activity.

The board with concurrence of the departnent, or the

departnent when there is no board, may earnmark $5 of the

current licensure fee for this purpose, if such board, or

profession regul ated by the departnent, is not in a deficit

and has a reasonabl e cash bal ance. The departnent shall nake

direct charges to this fund by profession and shall not

all ocate indirect overhead. The departnent shall seek board

110

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

advi ce regardi ng enforcenent nethods and strategies prior to

expendi ture of funds. The departnent shall directly credit, by

prof essi on, revenues received fromthe departnent's efforts to

ncl ude all

enforce |licensure provisions. The departnent shal

financial and statistical data resulting fromunlicensed

activity enforcenent as a separate category in the quarterly

nmanagenent report provided for in s. 455.219. The departnent

shall not charge the account of any profession for the costs

i ncurred on behal f of any other profession. For an unlicensed

activity account, a bal ance which remains at the end of a

renewal cycle may, with concurrence of the applicable board

and the departnent, be transferred to the operating fund

account of that profession.
Section 75. Section 455.644, Florida Statutes, is
created to read

455. 644 Annual report concerning finances,

admi ni strative conplaints, disciplinary actions, and

reconmendations. --The departnment is directed to prepare and

submt a report to the President of the Senate and Speaker of

t he House of Representatives by Novenber 1 of each year. In

addition to finances and any other information the Legislature

may require, the report shall include statistics and rel evant

i nformati on, profession by profession, detailing:

(1) The revenues, expenditures, and cash bal ances for

the prior year, and a review of the adequacy of existing fees.

(2) The nunber of conplaints received and

i nvesti gat ed.

(3) The nunber of findings of probable cause nmde.

(4) The nunber of findings of no probable cause nade.

(5) The nunber of administrative conplaints filed.

(6) The disposition of all administrative conpl ai nts.
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(7) A description of disciplinary actions taken

(8) A description of any effort by the departnent to

reduce or otherw se close any investigation or disciplinary

proceedi ng not before the Division of Adninistrative Hearings

under chapter 120 or otherwi se not conpleted within 1 year

after the initial filing of a conplaint under this part.

(9) The status of the devel opnent and i npl enentation

of rules providing for disciplinary guidelines pursuant to s.
455. 627.
(10) Such recommendations for adninistrative and

statutory changes necessary to facilitate efficient and

cost-effective operation of the departnent and the various

boar ds.

Section 76. Section 455.647, Florida Statutes, is
created to read

455. 647 Public inspection of information required from

appl i cants; exceptions; exani nation hearing.--

(1) Al information required by the departnent of any

applicant shall be a public record and shall be open to public

i nspection pursuant to s. 119.07, except financial

information, nedical information, school transcripts,

exam nati on questions, answers, papers, grades, and grading

keys, which are confidential and exenpt froms. 119.07(1) and

shall not be discussed with or nade accessi ble to anyone

except nenbers of the board, the departnent, and staff

t hereof, who have a bona fide need to know such i nformati on

Any information supplied to the departnent by any other agency

which is exenpt fromthe provisions of chapter 119 or is

confidential shall remain exenpt or confidential pursuant to

applicable law while in the custody of the departnent or the

agency.
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(2) The departnent shall establish by rule the

procedure by which an applicant, and the applicant's attorney,

nmay revi ew exam nati on questions and answers. Exam nation

guestions and answers are not subject to discovery but may be

i ntroduced into evidence and considered only in canera in any

admi ni strative proceedi ng under chapter 120. If an

adm nistrative hearing is held, the departnment shall provide

chal | enged exani nati on questi ons and answers to the

adm ni strative |l aw judge. The exam nati on questi ons and

answers provided at the hearing are confidential and exenpt

froms. 119.07(1), unless invalidated by the adm nistrative

| aw j udge.
(3) Unless an applicant notifies the departnent at

| east 5 days prior to an exam nation hearing of the

applicant's inability to attend, or unless an applicant can

denonstrate an extrene energency for failing to attend, the

departnment may require an applicant who fails to attend to pay

reasonabl e attorney's fees, costs, and court costs of the

departnent for the exanination hearing.
Section 77. Section 455.651, Florida Statutes, is
created to read

455. 651 Disclosure of confidential information.--

(1) No officer, enployee, or person under contract

with the departnent, or any board therein, or any subject of

an investigation shall convey know edge or information to any

person who is not lawfully entitled to such know edge or

i nformati on about any public neeting or public record, which

at the tine such knowl edge or information is conveyed is

exenpt fromthe provisions of s. 119.01, s. 119.07(1), or s.
286. 011.
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(2) Any person who willfully violates any provision of

this section is guilty of a nmsdeneanor of the first degree,

puni shabl e as provided in s. 775.082 or s. 775.083, and nay be

subject to discipline pursuant to s. 455.227, and, if

appl i cabl e, shall be renoved fromoffice, enploynent, or the

contractual rel ationship.
Section 78. Section 455.236, Florida Statutes, 1996
Suppl enent, is transferred, renunbered as section 455. 654,

Fl ori da Statutes, and anended to read:

455, 654 455236 Fi nancial arrangenents between
referring health care providers and providers of health care
services. - -

(1) SHORT TITLE. --This section shatt—beknrowr—ant my
be cited as the "Patient Self-Referral Act of 1992."

(2) LEGQ SLATIVE INTENT.--1t is recognized by the
Legislature that the referral of a patient by a health care
provider to a provider of health care services in which the
referring health care provider has an investnent interest
represents a potential conflict of interest. The Legislature
finds these referral practices may linmit or elininate
conpetitive alternatives in the health care services narket,
may result in overutilization of health care services, may
i ncrease costs to the health care system and may adversely
affect the quality of health care. The Legislature also
recogni zes, however, that it nay be appropriate for providers
to own entities providing health care services, and to refer
patients to such entities, as long as certain safeguards are
present in the arrangenent. It is the intent of the
Legi sl ature to provide guidance to health care providers
regardi ng prohibited patient referrals between health care
providers and entities providing health care services and to

114

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NO®UuDWNPER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

protect the peopl e eirtizens of Florida fromunnecessary and
costly health care expenditures.

(3) DEFINITIONS. --For the purpose of this section, the
word, phrase, or term

(a) "Board" neans any of the follow ng boards relating
to the respective professions: the Board of Medicine as
created in s. 458.307; the Board of Osteopathic Medicine as
created in s. 459.004; the Board of Chiropractic as created in
S. 460.404; the Board of Podiatric Medicine as created in s.
461.004; the Board of Optonetry as created in s. 463.003; the
Board of Pharmacy as created in s. 465.004; and the Board of
Dentistry as created in s. 466.004.

(b) " Conprehensive rehabilitation services" neans
services that are provided by health care professionals
licensed under part | or part |Il of chapter 468 or chapter
486 to provi de speech, occupational, or physical therapy
services on an outpatient or anbul atory basis.

(c) "Designated health services" nmeans, for purposes
of this section, clinical |aboratory services, physica
t herapy services, conprehensive rehabilitative services,

di agnosti c-i magi ng services, and radi ation therapy services.

(d) "Entity" neans any individual, partnership, firm
corporation, or other business entity.

(e) "Fair market value" neans value in arns |length
transactions, consistent with the general nmarket val ue, and,
wWith respect to rentals or |eases, the value of renta
property for general commercial purposes, not taking into
account its intended use, and, in the case of a | ease of
space, not adjusted to reflect the additional value the
prospective | essee or |lessor would attribute to the proximty
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or convenience to the | essor where the lessor is a potential
source of patient referrals to the | essee.

(f) "Goup practice" neans a group of two or nore
health care providers legally organi zed as a partnership,
prof essi onal corporation, or sinilar association

1. In which each health care provider who is a nenber
of the group provides substantially the full range of services
which the health care provider routinely provides, including
nedi cal care, consultation, diagnosis, or treatnment, through
the joint use of shared office space, facilities, equipnent,
and personnel

2. For which substantially all of the services of the
health care providers who are nenbers of the group are
provi ded through the group and are billed in the name of the
group and anounts so received are treated as receipts of the
group; and

3. In which the overhead expenses of and the incone
fromthe practice are distributed in accordance with nethods
previously determ ned by nenbers of the group

(g) "Health care provider" nmeans any physician
| i censed under chapter 458, chapter 459, chapter 460, or
chapter 461, or any health care provider |icensed under
chapter 463 or chapter 466.

(h) "Imediate fam |y nenber" neans a health care
provider's spouse, child, child' s spouse, grandchild,
grandchil d's spouse, parent, parent-in-law, or sibling.

(i) "lnvestnent interest" neans an equity or debt
security issued by an entity, including, without linitation
shares of stock in a corporation, units or other interests in
a partnership, bonds, debentures, notes, or other equity
interests or debt instruments. Except for purposes of s.
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455, 661 s—455-239, the followi ng investnent interests shal
be excepted fromthis definition

1. An investnent interest in an entity that is the
sol e provider of designated health services in a rural area;

2. An investnent interest in notes, bonds, debentures,
or other debt instrunents issued by an entity which provides
desi gnated health services, as an integral part of a plan by
such entity to acquire such investor's equity investnent
interest in the entity, provided that the interest rate is
consistent with fair market value, and that the nmaturity date
of the notes, bonds, debentures, or other debt instrunents
i ssued by the entity to the investor is not later than Cctober
1, 1996.

3. An investnment interest in real property resulting
in a landlord-tenant relationship between the health care
provider and the entity in which the equity interest is held,
unless the rent is determined, in whole or in part, by the
busi ness volune or profitability of the tenant or exceeds fair
mar ket val ue; or

4. An investnent interest in an entity which owns or
| eases and operates a hospital |icensed under chapter 395 or a
nursing hone facility licensed under chapter 400.

(j) "lnvestor" neans a person or entity owning a | ega
or beneficial ownership or investnent interest, directly or
indirectly, including, without |inmtation, through an
i mediate family nmenber, trust, or another entity related to
the investor within the neaning of 42 CF. R s. 413.17, in an
entity.

(k) "Referral" neans any referral of a patient by a
health care provider for health care services, including,
without limtation:
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1. The forwarding of a patient by a health care
provider to another health care provider or to an entity which
provi des or supplies designated health services or any other
health care item or service; or

2. The request or establishnent of a plan of care by a
heal th care provider, which includes the provision of
desi gnated health services or other health care itemor
servi ce.

3. Except for the purposes of s. 455.661 s—455-239,
the followi ng orders, reconrendations, or plans of care shal
not constitute a referral by a health care provider

a. By a radiologist for diagnostic-inaging services.

b. By a physician specializing in the provision of
radi ati on therapy services for such services.

c. By a nedical oncologist for drugs and solutions to
be prepared and adm nistered intravenously to such
oncol ogist's patient, as well as for the supplies and
equi pnent used in connection therewith to treat such patient
for cancer and the conplications thereof.

d. By a cardiologist for cardiac catheterization
servi ces.

e. By a pathologist for diagnostic clinical |aboratory
tests and pathol ogi cal exam nation services, if furnished by
or under the supervision of such pathol ogist pursuant to a
consul tation requested by another physician

f. By a health care provider who is the sole provider
or nmenber of a group practice for designated health services
or other health care itens or services that are prescribed or
provided solely for such referring health care provider's or
group practice's own patients, and that are provided or
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perforned by or under the direct supervision of such referring
heal th care provider or group practice.

g. By a health care provider for services provided by
an anbul atory surgical center |icensed under chapter 395.

h. By a health care provider for diagnostic clinica
| aboratory services where such services are directly related
to renal dialysis.

i. By aurologist for lithotripsy services.

j. By a dentist for dental services perforned by an
enpl oyee of or health care provider who is an i ndependent
contractor with the dentist or group practice of which the
dentist is a nenber.

k. By a physician for infusion therapy services to a
patient of that physician or a nenber of that physician's
group practice.

I. By a nephrologist for renal dialysis services and
suppl i es.

(1) "Rural area" neans a county with a popul ati on
density of no greater than 100 persons per square mle, as
defined by the United States Census.

(4) PRCH Bl TED REFERRALS AND CLAI M5 FOR
PAYMENT. - - Except as provided in this section

(a) A health care provider may not refer a patient for
the provision of designated health services to an entity in
which the health care provider is an investor or has an
i nvest ment interest.

(b) A health care provider may not refer a patient for
the provision of any other health care itemor service to an
entity in which the health care provider is an investor
unl ess:
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1. The provider's investnent interest is in registered
securities purchased on a national exchange or
over-the-counter market and issued by a publicly held
cor porati on:

a. Wiose shares are traded on a national exchange or
on the over-the-counter narket; and

b. Wose total assets at the end of the corporation's
nost recent fiscal quarter exceeded $50 nillion; or

2. Wth respect to an entity other than a publicly
hel d corporation described in subparagraph 1., and a referring
provider's investnent interest in such entity, each of the
following requirenents are met:

a. No nore than 50 percent of the value of the
investnent interests are held by investors who are in a
position to nake referrals to the entity.

b. The terns under which an investment interest is
offered to an investor who is in a position to nake referrals
to the entity are no different fromthe terns offered to
i nvestors who are not in a position to nake such referrals.

c. The ternms under which an investment interest is
offered to an investor who is in a position to nake referrals
to the entity are not related to the previous or expected
volune of referrals fromthat investor to the entity.

d. There is no requirenent that an investor nake
referrals or be in a position to nake referrals to the entity
as a condition for becoming or renmmining an investor

3. Wth respect to either such entity or publicly held
cor porati on:

a. The entity or corporation does not |oan funds to or
guarantee a loan for an investor who is in a position to nmake
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referrals to the entity or corporation if the investor uses
any part of such loan to obtain the investnent interest.

b. The anount distributed to an investor representing
a return on the investnent interest is directly proportiona
to the anmount of the capital investnent, including the fair
mar ket val ue of any preoperational services rendered, invested
in the entity or corporation by that investor

4. Each board and, in the case of hospitals, the
Agency for Health Care Adm ni strati on Bepartrent—ef—Heatth—and
RehabiH-tative—Serviees, shall encourage the use by licensees
of the declaratory statenent procedure to deternine the

applicability of this section or any rule adopted pursuant to
this section as it applies solely to the |licensee. Boards
shall submit to the Agency for Health Care Adninistration
Pepartrent—of—Heatth—and—Rehabi-H-tati-ve—Serviees the nane of

any entity in which a provider investnent interest has been

approved pursuant to this section, and the Agency for Health

Care Admi ni stration Pepartwent—eof—Heatth—antd—Rehabittative
Serviees shall adopt rules providing for periodic quality

assurance and utilization review of such entities.

(c) No claimfor paynent may be presented by an entity
to any individual, third-party payor, or other entity for a
service furnished pursuant to a referral prohibited under this
secti on.

(d) If an entity collects any anount that was billed
in violation of this section, the entity shall refund such
anount on a tinely basis to the payor or individual, whichever
i s applicable.

(e) Any person that presents or causes to be presented
a bill or a claimfor service that such person knows or shoul d
know is for a service for which paynent nmay not be made under
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paragraph (c), or for which a refund has not been nmade under
paragraph (d), shall be subject to a civil penalty of not nore
t han $15, 000 for each such service to be inposed and coll ected
by the appropriate board.

(f) Any health care provider or other entity that
enters into an arrangenent or scheme, such as a cross-referra
arrangenent, which the physician or entity knows or shoul d
know has a principal purpose of assuring referrals by the
physician to a particular entity which, if the physician
directly made referrals to such entity, would be in violation
of this section, shall be subject to a civil penalty of not
nore than $100, 000 for each such circunvention arrangenent or
schene to be inposed and coll ected by the appropriate board.

(g) Aviolation of this section by a health care
provider shall constitute grounds for disciplinary action to
be taken by the applicable board pursuant to s. 458.331(2), s.
459.015(2), s. 460.413(2), s. 461.013(2), s. 463.016(2), or s.
466.028(2). Any hospital |icensed under chapter 395 found in
violation of this section shall be subject to the rules
adopted by the Agency for Health Care Administration
Pepartrent—of—Heatth—and—Rehabi-H-tati-ve—Serviees pursuant to
s. 395.0185(2).

(h) Any hospital l|icensed under chapter 395 that

di scrim nates agai nst or otherw se penalizes a health care
provider for conpliance with this act.

(i) The provision of paragraph (a) shall not apply to
referrals to the offices of radiation therapy centers nanaged
by an entity or subsidiary or general partner thereof, which
perforned radi ati on therapy services at those sanme offices
prior to April 1, 1991, and shall not apply also to referrals
for radiation therapy to be perforned at no nore than one
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1| additional office of any entity qualifying for the foregoing
2 | exception which, prior to February 1, 1992, had a bi ndi ng
3 | purchase contract on and a nonrefundabl e deposit paid for a
4 | linear accelerator to be used at the additional office. The
5] physical site of the radiation treatnent centers affected by
6| this provision nay be relocated as a result of the follow ng
7| factors: acts of CGod; fire; strike; accident; war; emn nent
8 | domai n actions by any governnental body; or refusal by the
9| lessor to renew a lease. A relocation for the foregoing

10| reasons is limted to relocation of an existing facility to a
11 | repl acenent location within the county of the existing

12 | facility upon witten notification to the Ofice of Licensure
13 | and Certification

14 (j) A health care provider who neets the requirenents
15| of paragraphs (b) and (i) nust disclose his investnent

16 | interest to his patients as provided in s. 455.701 s—455-25.
17 Section 79. Section 455.237, Florida Statutes, 1996
18 | Suppl enent, is transferred and renunbered as section 455. 657,
19 | Florida Statutes.

20 Section 80. Section 455.239, Florida Statutes, is

21| transferred, renunbered as section 455.661, Florida Statutes,
22 | and anended to read:

23 455, 661 455239 Designated health care services;

24 | licensure required.--

25 (1) An entity, as defined in s. 455.654 s—455-236

26 | whi ch furnishes designated health care services nmay not

27 | operate in this state unless |licensed by the Agency for Health
28 | Care Admi ni stration Pepartwent—ef—Heatth—and—Rehabittative
29 | Servieces pursuant to subsection (2).

30

31
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(2) The agency depart+rent shall adopt rules for
licensing requirenents for designated health care services

including, but not limted to, rules providing for

(a) A licensure fee of not |ess than $400 and not nore
than $1,500 to be assessed annual ly;

(b) Paraneters of quality with respect to the
provision of ancillary services by respective entities;

(c) Periodic inspection of the facilities of an entity
for the purpose of evaluating the prenises, operation
supervi sion, and procedures of the entity to ensure conpliance
with quality paraneters as established in departnent rul es;
and

(d) The subnission by an entity of information on its
ownership, including identification of the owers who are
health care providers, as defined in s. 455,654 s—455-25%,
and each investor's percentage of ownership.

Section 81. Section 455.664, Florida Statutes, is
created to read

455, 664 Advertisenent by a health care provider of

free or discounted services; required statenent.--1n any

adverti senent for a free, discounted fee, or reduced fee

service, exanination, or treatnent by a health care provider

| i censed under chapter 458, chapter 459, chapter 460, chapter
461, chapter 462, chapter 463, chapter 464, chapter 466, or
chapter 486, the followi ng statenent shall appear in capita

letters clearly distinguishable fromthe rest of the text:

THE PATI ENT AND ANY OTHER PERSON RESPONSI BLE FOR PAYMENT HAS A
RI GHT TO REFUSE TO PAY, CANCEL PAYMENT, OR BE REI MBURSED FOR
PAYMENT FOR ANY OTHER SERVI CE, EXAM NATI ON, OR TREATMENT THAT
| S PERFORMVED AS A RESULT OF AND WTHI N 72 HOURS OF RESPONDI NG
TO THE ADVERTI SEMENT FOR THE FREE, DI SCOUNTED FEE, OR REDUCED
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FEE SERVI CE, EXAM NATI ON, OR TREATMENT. However, the required
statenent shall not be necessary as an acconpani nent to an

advertisenent of a licensed health care provider defined by

this section if the advertisenent appears in a classified

directory the primary purpose of which is to provide products

and services at free, reduced, or discounted prices to

consuners and in which the statenent prominently appears in at

| east one pl ace.
Section 82. Section 455.241, Florida Statutes, 1996
Suppl enent, is transferred, renunbered as section 455. 667,

Fl ori da Statutes, and anended to read:
455, 667 45524 Omership and control of patient
records; report or copies of records to be furnished.--

(1) As used in this section, the term"records owner"

neans any health care practitioner who generates a nedica

record after nmaking a physical or nental exanination of, or

admi ni stering treatnment or dispensing | egend drugs to, any

person; any health care practitioner to whomrecords are

transferred by a previous records owner; or any health care

practitioner's enployer, including, but not linmted to, group

practices and staff-nopdel health nai ntenance organi zations,

provi ded the enpl oynent contract or agreenent between the

enpl oyer and the health care practitioner designhates the

enpl oyer as the records owner

(2) As used in this section, the terns "records

owner," "health care practitioner," and "health care

practitioner's enployer" do not include any of the foll ow ng

persons or entities; furthernore, the foll owi ng persons or

entities are not authorized to acquire or own nedical records,

but are authorized to maintain those docunents required by the

part or chapter under which they are |icensed or regul at ed:
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(a) Certified nursing assistants regul ated under s.
400. 211.
(b) Pharmaci sts and pharnaci es |icensed under chapter

465.
(c) Dental hygienists |icensed under s. 466. 023,

(d) Nursing hone adm nistrators |icensed under part |
of chapter 468.

(e) Respiratory therapists regul ated under part V of
chapt er 468.

(f) Athletic trainers licensed under part XV of
chapt er 468.

(g) Electrolysists |licensed under chapter 478.

(h) dinical |aboratory personnel |icensed under part
Il of chapter 483.

(i) Medical physicists licensed under part |1V of
chapter 483.

(j) Opticians and optical establishnments licensed or

permtted under part | of chapter 484.

(k) Persons or entities practicing under s.
627. 736(7).
(3) This section does not apply to facilities |licensed

under chapter 395.
(4) ) Any health care practitioner |icensed by the
departnment or a board within the departnent who nekes a

physi cal or nental exam nation of, or admnisters treatnent or
di spenses | egend drugs to, any person shall, upon request of
such person or the person's |egal representative, furnish, in
a tinmely manner, without delays for |egal review, copies of
all reports and records relating to such exam nation or
treatnent, including X rays and insurance information.

However, when a patient's psychiatric, chapter 490
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psychol ogi cal, or chapter 491 psychot herapeutic records are
requested by the patient or the patient's |ega
representative, the health care practitioner may provide a
report of examination and treatnent in |lieu of copies of
records. Upon a patient's witten request, conplete copies of
the patient's psychiatric records shall be provided directly
to a subsequent treating psychiatrist. The furnishing of such
report or copies shall not be conditioned upon paynent of a
fee for services rendered.

(5) £2) Except as otherw se provided in this section
and in s. 440.13(4)(c){2y, such records may not be furnished
to, and the nedical condition of a patient nmay not be

di scussed with, any person other than the patient or the
patient's | egal representative or other health care
practitioners and providers involved in the care or treatnent

of the patient, except upon witten authorization of the
patient. However, such records nay be furni shed w thout
written authorization under the foll owi ng circunstances:

(a) To any person, firm or corporation that has
procured or furnished such exami nation or treatnent with the
patient's consent.

(b) er When conpul sory physical exam nation is nade
pursuant to Rule 1.360, Florida Rules of G vil Procedure, in
whi ch case copies of the nedical records shall be furnished to
both the defendant and the plaintiff.

(c) Sueh—+ecords—tmay befurntshed In any civil or
crimnal action, unless otherw se prohibited by |aw, upon the
i ssuance of a subpoena froma court of conpetent jurisdiction
and proper notice to the patient or the patient's |ega
representative by the party seeking such records.
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1 (d) For statistical and scientific research, provided
2| the information is abstracted in such a way as to protect the
3|lidentity of the patient or provided witten pernission is

4| received fromthe patient or the patient's | ega

5| representative

6 (6) Except in a nedical negligence action or

7 | adm ni strative proceeding when a health care practitioner or
8 | provider is or reasonably expects to be naned as a defendant,
9] information disclosed to a health care practitioner by a

10| patient in the course of the care and treatnent of such

11| patient is confidential and may be di sclosed only to other

12 | health care practitioners and providers involved in the care
13| or treatnent of the patient, or if pernmitted by witten

14 | aut hori zation fromthe patient or conpelled by subpoena at a
15 | deposition, evidentiary hearing, or trial for which proper

16 | notice has been given.

17 (7) The departnment er—the—Agency—for—HealthCare

18 | Admntstration,—as—appropriatenay obtain patient records and
19 | insurance information, if the conplaint being investigated
20 | al | eges i nadequate nedi cal care based on ternination of
21 | insurance. The departnent nay access these records pursuant
22 | to a subpoena without witten authorization fromthe patient
23| if the departnent er—the—Agency—for—Heatth—Care—Admni-stration
24 | and the probabl e cause panel of the appropriate board, if any,
25| find reasonabl e cause to believe that a health care
26 | practitioner has excessively or inappropriately prescribed any
27 | controll ed substance specified in chapter 893 in violation of
28 | this part ehapter or any professional practice act or that a
29 | health care practitioner has practiced his profession bel ow
30| that level of care, skill, and treatnment required as defined
31| by this part ehapter or any professional practice act;
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provi ded, however, the patient record obtai ned by the

depart ment er—the—ageney pursuant to this subsection shall be
used solely for the purpose of the departnent er—the—agency
and the appropriate regulatory board in disciplinary

proceedi ngs. The records record shall ot herw se be
confidential and exenpt froms. 119.07(1). This section does
not linmt the assertion of the psychot herapist-patient
privilege under s. 90.503 in regard to records of treatnent
for mental or nervous disorders by a nedical practitioner

| icensed pursuant to chapter 458 or chapter 459 who has
primarily diagnosed and treated nmental and nervous disorders
for a period of not less than 3 years, inclusive of
psychiatric residency. However, the health care practitioner
shall release records of treatnent for nedical conditions even
if the health care practitioner has also treated the patient
for mental or nervous disorders. |If the departnent er—the
agenrey has found reasonabl e cause under this section and the
psychot herapi st-patient privilege is asserted, the departnent
or—the—agency may petition the circuit court for an in canera
review of the records by expert nedical practitioners

appoi nted by the court to deternmine if the records or any part
t hereof are protected under the psychot herapi st-patient

privil ege.

(8)3) Al patient records obtained by the departnent
or—the—Agency—For—Heatth—Care—Admni-strat+onr and any ot her
docunent s mmi ntai ned by the departnent er—the—ageney which
identify the patient by name are confidential and exenpt from
s. 119.07(1) and shall be used solely for the purpose of the
depart ment er—the—Agency—TFor—Heatth—Care—-Admnstrat+on and
the appropriate regulatory board in its investigation
prosecution, and appeal of disciplinary proceedi ngs. The
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1| records shall not be available to the public as part of the
2| record of investigation for and prosecution in disciplinary
3 | proceedi ngs made avail able to the public by the departnment e+
4 | the—Agency—Tor—Health—Care—-Admnistration or the appropriate
5| board.
6 (9) Al records owners shall devel op and i npl enent
7 | policies, standards, and procedures to protect the
8| confidentiality and security of the nedical record. Enployees
9| of records owners shall be trained in these poli ci es,
10 | standards, and procedures.
11 (10) Records owners are responsible for maintaining a
12 | record of all disclosures of information contained in the
13 | nedical record to a third party, including the purpose of the
14 | di sclosure request. The record of disclosure nay be
15| maintained in the nedical record. The third party to whom
16 | information is disclosed is prohibited fromfurther disclosing
17 | any information in the nedical record w thout the expressed
18 | written consent of the patient or the patient's | ega
19 | representative
20 (11) Notwi thstanding the provisions of s. 455,677,
21 | records owners shall place an advertisenent in the |oca
22 | newspaper or notify patients, in witing, when they are
23| termnating practice, retiring, or relocating, and no | onger
24 | available to patients, and offer patients the opportunity to
25| obtain a copy of their nedical record
26 (12) Notwi thstanding the provisions of s. 455,677,
27 | records owners shall notify the appropriate board office when
28 | they are terninating practice, retiring, or relocating, and no
29 | longer available to patients, specifying who the new records
30 | owner is and where nedical records can be found.
31
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(13) Wienever a records owner has turned records over

to a new records owner, the new records owner shall be

responsi ble for providing a copy of the conplete nedica

record, upon witten request, of the patient or the patient's

| egal representative.

(14) Licensees in violation of the provisions of this

section shall be disciplined by the appropriate licensing

aut hority.
(15) The Attorney General is authorized to enforce the

provisions of this section for records owners not otherw se

licensed by the state, through injunctive relief and fines not

to exceed $5,000 per violation

(16) {4 A health care practitioner or records owner

furni shing copies of reports or records pursuant to this
section shall charge no nore than the actual cost of copying,
i ncludi ng reasonable staff tinme, or the anpbunt specified in
adm nistrative rule by the appropriate board, or the
departnent when there is no board.

(17) Nothing in this section shall be construed to

limt health care practitioner consultations, as necessary.

(18) A records owner shall release to a health care

practitioner who, as an enpl oyee of the records owner

previously provided treatnent to a patient, those records that

the health care practitioner actually created or generated

when the health care practitioner treated the patient.

Records rel eased pursuant to this subsection shall be rel eased

only upon witten request of the health care practitioner and

shall be limted to the notes, plans of care, and orders and

sunmmari es that were actually generated by the health care

practitioner requesting the record.
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Section 83. Section 455.2415, Florida Statutes, 1996
Suppl enent, is transferred, renunbered as section 455.671
Fl ori da Statutes, and anended to read:

455. 671 4552435 Conmuni cati ons confi denti al
exceptions. -- Communi cati ons between a patient and a
psychiatrist, as defined in s. 394. 455 s—394-—455(23), shal
be held confidential and shall not be discl osed except upon
the request of the patient or the patient's |ega
representative. Provision of psychiatric records and reports
shal | be governed by s. 455.667 s—45524%. Notwi t hstandi ng
any ot her provision proevistens of this section or s. 90.503,
wher e:

(1) A patient is engaged in a treatnent relationship
with a psychiatrist;

(2) Such patient has made an actual threat to
physically harman identifiable victimor victins; and

(3) The treating psychiatrist nakes a clinica
judgnent that the patient has the apparent capability to
commt such an act and that it is nore likely than not that in
the near future the patient will carry out that threat,

the psychiatrist may disclose patient comrunications to the
extent necessary to warn any potential victimor to
communi cate the threat to a | aw enforcenent agency. No civil
or crimnal action shall be instituted, and there shall be no
l[iability on account of disclosure of otherw se confidential
communi cations by a psychiatrist in disclosing a threat
pursuant to this section

Section 84. Section 455.2416, Florida Statutes, is
transferred and renunbered as section 455.674, Florida
St at ut es.
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Section 85. Section 455.677, Florida Statutes, is
created to read
455. 677 Disposition of records of deceased

practitioners or practitioners relocating or terninating

practice.--Each board created under the provisions of chapter
457, chapter 458, chapter 459, chapter 460, chapter 461
chapter 463, chapter 464, chapter 465, chapter 466, part | of
chapter 484, chapter 486, chapter 490, or chapter 491, and the
departnment under the provisions of chapter 462, shall provide

by rule for the disposition, under that chapter, of the

nedi cal records or records of a psychol ogi cal nature of

practitioners which are in existence at the tine the

practitioner dies, termnates practice, or relocates and is no

| onger available to patients and which records pertain to the

practitioner's patients. The rules shall provide that the

records be retained for at least 2 years after the

practitioner's death, ternination of practice, or relocation

In the case of the death of the practitioner, the rul es shal

provide for the disposition of such records by the estate of

the practitioner.

Section 86. Section 455.681, Florida Statutes, is
created to read

455,681 Authority to inspect.--In addition to the
authority specified in s. 465.017, duly authorized agents and

enpl oyees of the departnent shall have the power to inspect in

a lawful manner at all reasonabl e hours:

(1) Any pharnacy; or

(2) Any establishnent at which the services of a

|icensee authorized to prescribe controll ed substances

specified in chapter 893 are offered,
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for the purpose of deternining if any of the provisions of

this part or any practice act of a profession or any rule

adopted thereunder is being violated; or for the purpose of

securing such other evidence as may be needed for prosecution
Section 87. Section 455.244, Florida Statutes, is
transferred and renunbered as section 455.684, Florida

St at ut es.

Section 88. Section 455.687, Florida Statutes, is
created to read

455,687 Certain health care practitioners; inmediate

suspensi on of |icense. --

(1) The departnent shall issue an energency order

suspendi ng the license of any person |licensed under chapter
458, chapter 459, chapter 460, chapter 461, chapter 462,
chapter 463, chapter 464, chapter 465, chapter 466, or chapter

484 who pleads guilty to, is convicted or found guilty of, or

who enters a plea of nolo contendere to, regardl ess of

adj udi cation, a felony under chapter 409 or chapter 893 or
under 21 U. S.C. ss. 801-970 or under 42 U S.C. ss. 1395-1396.
(2) |If the board has previously found any physician or

osteopathic physician in violation of the provisions of s.
458.331(1)(t) or s. 459.015(1)(x), in regard to his treatnent
of three or nore patients, and the probabl e cause panel of the

board finds probabl e cause of an additional violation of that

section, then the Secretary of Health shall review the matter

to deternmine if an energency suspension or restriction order

is warranted. Nothing in this section shall be construed so as

tolinmt the authority of the secretary of the departnent to

i ssue an energency order
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Section 89. Section 455.2455, Florida Statutes, is
transferred and renunbered as section 455.691, Florida
St at ut es.

Section 90. Section 455.2456, Florida Statutes, is
transferred, renunbered as section 455.694, Florida Statutes,
and anended to read:

455, 694 4552456 Boards regulating certain health care
practitioners.--

(1) As a prerequisite for licensure or |icense
renewal, the Board of Acupuncture, the Board of Chiropractic,
the Board of Podiatric Medicine, and the Board of Dentistry
shall, by rule, require that all health care practitioners
| icensed under the respective board, and the Board of Nursing
shall, by rule, require that advanced registered nurse
practitioners certified under s. 464.012, mmintain nedica
mal practice i nsurance or provide proof of financial
responsibility in an anbunt and in a nanner determ ned by the
board to be sufficient to cover clains arising out of the
rendering of or failure to render professional care and
services in this state.

(2) The board nmay grant exenptions upon application by
practitioners neeting any of the followi ng criteria:

(a) Any person |icensed under chapter 457, chapter
460, chapter 461, s. 464.012, or chapter 466 who practices
exclusively as an officer, enployee, or agent of the Federa
Governnent or of the state or its agencies or its
subdi vi si ons. For the purposes of this subsection, an agent
of the state, its agencies, or its subdivisions is a person
who is eligible for coverage under any sel f-insurance or
i nsurance program aut horized by the provisions of s.
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768. 28( 15) s—7#68-—28(t4)yor who is a volunteer under s.
110.501(1).

(b) Any person whose license or certification has
becone inactive under chapter 457, chapter 460, chapter 461
chapter 464, or chapter 466 and who is not practicing in this
state. Any person applying for reactivation of a license nust
show either that such licensee maintained tail insurance
coverage which provided liability coverage for incidents that
occurred on or after COctober 1, 1993, or the initial date of
licensure in this state, whichever is later, and incidents
that occurred before the date on which the |icense becane
i nactive; or such licensee nust subnit an affidavit stating
that such licensee has no unsatisfied nedical malpractice
judgnents or settlenments at the tine of application for
reactivation.

(c) Any person holding a limted license pursuant to
s. 455.561 s—4552%4, and practicing under the scope of such
limted |icense.

(d) Any person licensed or certified under chapter
457, chapter 460, chapter 461, s. 464.012, or chapter 466 who
practices only in conjunction with his teaching duties at an
accredited school or inits main teaching hospitals. Such
person may engage in the practice of nedicine to the extent
that such practice is incidental to and a necessary part of
duties in connection with the teaching position in the school

(e) Any person holding an active license or
certification under chapter 457, chapter 460, chapter 461, s.
464. 012, or chapter 466 who is not practicing in this state.
If such person initiates or resunes practice in this state, he
nmust notify the departnment of such activity.
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(f) Any person who can denpnstrate to the board that
he has no nal practice exposure in the state.

(3) Notwithstanding the provisions of this section
the financial responsibility requirenents of ss. 458.320 and
459. 0085 shall continue to apply to practitioners |licensed
under those chapters.

Section 91. Section 455.247, Florida Statutes, 1996
Suppl enent, is transferred and renunbered as section 455. 697,
Fl ori da Statutes.

Section 92. Section 455.25, Florida Statutes, is
transferred and renunbered as section 455.701, Florida
Statutes, and is anended to read:

455, 701 45525 Disclosure of financial interest by
production. - -

(1) A health care provider shall not refer a patient
to an entity in which such provider is an investor unless,
prior to the referral, the provider furnishes the patient with
a witten disclosure form informng the patient of:

(a) The existence of the investnent interest.

(b) The nane and address of each applicable entity in
which the referring health care provider is an investor

(c) The patient's right to obtain the itens or
services for which the patient has been referred at the
| ocation or fromthe provider or supplier of the patient's
choice, including the entity in which the referring provider
is an investor.

(d) The nanes and addresses of at |east two
alternative sources of such items or services available to the
patient.

: e :
: Fess i g he oot
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18 (2) 3y The physician or health care provider antd—the
19 | entity shall post a copy of the thetr+—+espeetive disclosure
20 | fornms in a conspicuous public place ptaces in his or her

21 | office the—offices

22 (3)t4) Aviolation of this section shall constitute a
23 | mi sdeneanor of the first degree, punishable as provided in s.
24| 775.082 or s. 775.083. In addition to any other penalties or
25| renedi es provided, a violation of this section shall be

26 | grounds for disciplinary action by the respective board.

27 Section 93. Section 455.26, Florida Statutes, is

28 | transferred, renunbered as section 455.704, Florida Statutes,
29 | and anended to read:

30 455, 704 45526 Inpaired Practitioners Committee;

31| duties.--
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(1) There is created the Inpaired Practitioners
Committee to be conposed of one representative appoi nted by
each board under the jurisdiction of the D vision of Mdica
Qual ity Assurance, of one addictionol ogist, and one |ay nenber
havi ng an appropri ate background in the area of inpairnent,
each to be appointed by the agency head of the agency having

jurisdiction over the professions, ;—ere—+epresentative—of—the

representative of the departnment appointed by the secretary of
the departnment. Section 455.534 455267 applies to the
activities of the committee.

(2) The committee shall:

(a) Establish policies and guidelines to be used in
approvi ng treatnment providers for preventive and
rehabilitative prograns directed to inpaired practitioners;

(b) Act as |iaison between approved treatnent
providers and the departnent antdthe-Agency—For—Heatth—Care
Admat-stratioen;

(c) Advise the departnent and—the—ageney on the
conti nuation and expansion of treatnent progranms for inpaired
practitioners; and

(d) Disseninate information concerning the inpairnent
program

Section 94. Section 455.261, Florida Statutes, 1996
Suppl enent, is transferred, renunbered as section 455. 707,

Fl ori da Statutes, and anended to read:

455, 707 455-26% Treatnent progranms for inpaired
practitioners.--

(1) For professions that whieh do not have inpaired

practitioner prograns provided for in their practice acts, the
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1| departnent shall, by rule, designate approved treatnent
2 | prograns under this section. The departnent may adopt rul es
3| setting forth appropriate criteria for approval of treatnent
4 | providers based on the policies and guidelines established by
5| the Inpaired Practitioners Conmittee. The departnent shal
6 | not conpel any inpaired practitioner programin exi stence on
7| Cctober 1, 1992, to serve additional professions.
8 (2) The departnent shall retain one or nore inpaired
9| practitioner consultants as reconmended by the committee. A
10 | consul tant shall be a |licensee or recovered |icensee under the
11 | jurisdiction of the Division of Medical Quality Assurance
12 | within the departnent, and at |east one consultant nust be a
13 | practitioner or recovered practitioner |icensed under chapter
14 | 458, chapter 459, or chapter 464. The consultant shall assist
15| the probabl e cause panel and departnent in carrying out the
16 | responsibilities of this section. This shall include working
17 | with departnent investigators to deternine whether a
18 | practitioner is, in fact, inpaired.
19 (3)(a) Wenever the departnent receives a witten or
20| oral legally sufficient conplaint alleging that a |licensee
21 | under the jurisdiction of the Division of Medical Quality
22 | Assurance within the departnent is inpaired as a result of the
23 | misuse or abuse of al cohol or drugs, or both, or due to a
24 | nental or physical condition which could affect the |icensee's
25| ability to practice with skill and safety, and no conpl ai nt
26 | against the |icensee other than inpairnment exists, the
27 | reporting of such information shall not constitute a conpl aint
28 | within the nmeaning of s. 455.621 s—455-225 if the probable
29 | cause panel of the appropriate board, or the departnent when
30| there is no board, finds:
31

140
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




ENRCLLED

1997 Legislature HB 1925, First Engrossed
1 1. The licensee has acknow edged the inpairnent
2 | probl em
3 2. The licensee has voluntarily enrolled in an
4 | appropriate, approved treatnment program
5 3. The licensee has voluntarily w thdrawn from
6| practice or limted the scope of practice as determ ned by the
7 | panel, or the departnent when there is no board, in each case,
8| until such tinme as the panel, or the departnent when there is
9] no board, is satisfied the |licensee has successfully conpl et ed
10 | an approved treatnent program
11 4. The licensee has executed rel eases for nedica
12 | records, authorizing the release of all records of
13 | eval uations, diagnoses, and treatnent of the |icensee,
14 | including records of treatnment for enotional or nental
15| conditions, to the consultant. The consultant shall make no
16 | copies or reports of records that do not regard the issue of
17 | the licensee's inpairnent and his participation in a treatnent
18 | program
19 (b) If, however, the licensee agrees to withdraw from
20 | practice until such tine as the consultant determnines the
21| licensee has satisfactorily conpleted an approved treat nment
22 | program or eval uation, the probabl e cause panel, or the
23 | departnment when there is no board, shall not becone invol ved
241 in the licensee's case.
25 (c) Inquiries related to inpairnment treatnent prograns
26 | designed to provide information to the |icensee and others and
27 | which do not indicate that the |icensee presents a danger to
28 | the public shall not constitute a conplaint within the neaning
29 | of s. 455.621 s—455-225 and shall be exenpt fromthe
30 | provisions of this subsection
31
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(d) \Whenever the departnent receives a legally
sufficient conplaint alleging that a |licensee is inpaired as
described in paragraph (a) and no conpl ai nt agai nst the
| icensee other than inpairnent exists, the departnent shal
forward all information in its possession regarding the
inmpaired licensee to the consultant. For the purposes of this
section, a suspension fromhospital staff privileges due to
the i npairnment does not constitute a conpl aint.

(e) The probabl e cause panel, or the departnent when
there is no board, shall work directly with the consultant,
and all information concerning a practitioner obtained from
the consultant by the panel, or the departnent when there is
no board, shall remain confidential and exenpt fromthe
provisions of s. 119.07(1), subject to the provisions of
subsections (5) and (6).

(f) A finding of probable cause shall not be nade as
|l ong as the panel, or the departnent when there is no board,
is satisfied, based upon information it receives fromthe
consultant and the departnent, that the licensee is
progressing satisfactorily in an approved treatnent program

(4) In any disciplinary action for a violation other
than inmpairnent in which a licensee establishes the violation
for which the licensee is being prosecuted was due to or
connected with inpairnment and further establishes the |icensee
is satisfactorily progressing through or has successfully
conpl eted an approved treatnent program pursuant to this
section, such information may be considered by the board, or
t he departnent when there is no board, as a mitigating factor
in deternining the appropriate penalty. This subsection does
not limt nmitigating factors the board nay consi der
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(5)(a) An approved treatnent provider shall, upon
request, disclose to the consultant all information in its

possession regarding the issue of a licensee's inpairnment and
participation in the treatnent program All information
obt ai ned by the consultant and departnent pursuant to this
section is confidential and exenpt fromthe provisions of s.
119.07(1), subject to the provisions of this subsection and
subsection (6). Failure to provide such infornation to the
consultant is grounds for wi thdrawal of approval of such
program or provider.

(b) If in the opinion of the consultant, after
consultation with the treatnent provider, an inpaired |licensee
has not progressed satisfactorily in a treatnent program al
information regarding the issue of a |licensee's inpairnent and
participation in a treatnent programin the consultant's
possessi on shall be disclosed to the departnent. Such
di scl osure shall constitute a conplaint pursuant to the
general provisions of s. 455,621 s—455225. Wenever the
consul tant concludes that inpairnent affects a |icensee's
practice and constitutes an i nmedi ate, serious danger to the
public health, safety, or welfare, that conclusion shall be
communi cated to the secretary of the departnent.

(6) A consultant, licensee, or approved treatnent
provi der who nakes a di sclosure pursuant to this section is
not subject to civil liability for such disclosure or its
consequences. The provisions of s. 766.101 apply to any
of ficer, enployee, or agent of the departnent or the board and
to any officer, enployee, or agent of any entity with which
t he departnent has contracted pursuant to this section

Section 95. Section 455.711, Florida Statutes, is
created to read

143

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

455,711 Inactive and delinquent status.--

(1) A licensee may practice a profession only if the

| i censee has an active-status license. A licensee who

practices a profession without an active-status license is in

violation of this section and s. 455.624, and the board, or

the departnent if there is no board, nay inpose discipline on

the |licensee.

(2) Each board, or the departnent if there is no

board, shall permt a licensee to choose, at the tinme of

| i censure renewal, an active or inactive status. However, a

| i censee who changes frominactive to active status is not

eligible to return to inactive status until the licensee

thereafter conpletes a licensure cycle on active status.

(3) Each board, or the departnent if there is no

board, shall by rule inpose a fee for an inactive-status

license which is no greater than the fee for an active-status

li cense.
(4) An inactive-status licensee nay change to active

status at any tine, if the licensee neets all requirenents for

active status, pays any additional |icensure fees necessary to

equal those inposed on an active-status |icensee, pays any

applicable reactivation fees as set by the board, or the

departnent if there is no board, and neets all continuing

education requirenents as specified in this section

(5) A licensee nust apply with a conplete application

as defined by rule of the board, or the departnent if there is

no board, to renew an active-status or inactive-status |icense

before the license expires. If a licensee fails to renew

before the license expires, the license becones delinquent in

the license cycle followi ng expiration
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1 (6) A delinquent-status licensee nust affirmatively

2| apply with a conplete application, as defined by rule of the
3| board, or the departnent if there is no board, for active or

4] inactive status during the licensure cycle in which a |licensee
5| becones delinquent. Failure by a delinquent-status |licensee to
6 | becone active or inactive before the expiration of the current
7| licensure cycle renders the license null wi thout any further

8 | action by the board or the departnment. Any subsequent

9] licensure shall be as a result of applying for and neeting al
10 | requirenents i nposed on an applicant for new |licensure.

11 (7) Each board, or the departnent if there is no

12 | board, shall by rule inpose an additional delinquency fee, not
13 | to exceed the biennial renewal fee for an active-status

14 | license, on a delinquent-status |icensee when such |licensee
15| applies for active or inactive status.

16 (8) Each board, or the departnent if there is no

17 | board, shall by rule inpose an additional fee, not to exceed
18 | the biennial renewal fee for an active-status |icense, for

19 | processing a licensee's request to change |licensure status at
20| any tine other than at the beginning of a licensure cycle.
21 (9) Each board, or the departnent if there is no
22 | board, may by rul e inpose reasonabl e conditions, excluding
23| full reexam nation but including part of a nationa
24 | exam nation or a special purpose exam nation to assess current
25 | conpetency, necessary to ensure that a |icensee who has been
26 | on inactive status for nore than two consecutive biennial
27 | licensure cycles and who applies for active status can
28 | practice with the care and skill sufficient to protect the
29 | health, safety, and welfare of the public. Reactivation
30| requirenments may differ depending on the length of tine
31| licensees are inactive. The costs to neet reactivation
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requi renents shall be borne by |icensees requesting

reactivation.

(10) Before reactivation, an inactive or delinquent

|icensee nust neet the sane continuing education requirenents,

if any, inposed on an active-status licensee for all biennial

licensure periods in which the |icensee was inactive or

del i nquent .

(11) The status or a change in status of a licensee

does not alter in any way the right of the board, or of the

departnent if there is no board, to inpose discipline or to

enforce discipline previously inposed on a |icensee for acts

or onmissions comitted by the |licensee while holding a

|icense, whether active, inactive, or delinquent.

(12) This section does not apply to a busi ness

establi shnent registered, pernitted, or licensed by the

departnment to do busi ness.
Section 96. Section 455.714, Florida Statutes, is
created to read

455. 714 Renewal and cancell ati on noti ces. --

(1) At least 90 days before the end of a licensure

cycl e, the departnment shall

(a) Forward a licensure renewal notification to an

active or inactive licensee at the |icensee's | ast known

address of record with the departnent.

(b) Forward a notice of pending cancell ation of

licensure to a delinquent-status |icensee at the licensee's

| ast known address of record with the departnent.

(2) Each licensure renewal notification and each

noti ce of pending cancellation of licensure nust state

conspi cuously that a licensee who remains on inactive status

for nore than two consecutive biennial |icensure cycles and
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1| who wishes to reactivate the license may be required to
2 | denpbnstrate the conpetency to resune active practice by
3| sitting for a special purpose exam nation or by conpl eting
4 | other reactivation requirenents, as defined by rule of the
5| board or the departnent if there is no board.
6 Section 97. Section 455.717, Florida Statutes, is
7| created to read
8 455. 717 Address of record.--
9 (1) Each licensee of the departnent is solely
10 | responsible for notifying the departnent in witing of the
11| licensee's current nmmiling address and place of practice, as
12 | defined by rule of the board or the departnent if there is no
13| board. A licensee's failure to notify the departnent of a
14 | change of address constitutes a violation of this section, and
15| the licensee nmay be disciplined by the board or the departnent
16| if there is no board.
17 (2) Notwithstandi ng any other |aw, service by regul ar
18| mail to a licensee's |ast known address of record with the
19 | departnent constitutes adequate and sufficient notice to the
20| licensee for any official comrunication to the |licensee by the
21 | board or the departnent except when other service is required
22 | under s. 455.261
23 Section 98. Section 455.277, Florida Statutes, 1996
24 | Suppl enent, is transferred, renunbered as section 408. 18,
25| Florida Statutes, and anended to read:
26 408. 18 455277 Health Care Conmunity Antitrust
27 | Gui dance Act; antitrust no-action letter; market-information
28 | collection and education. - -
29 (1) This section may be cited as the "Florida Health
30| Care Community Antitrust Quidance Act."
31
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(2) This section is created to provide instruction to
the health care community in a tinme of trenendous change, and
to resolve, as conpletely as possible, the probl em of
antitrust uncertainty that nmay deter nergers, joint ventures,
or other business activities that can inprove the delivery of
health care, without creating costly, tinme-consun ng
regulations that can lead to nore litigation and del ay.

(3) For purposes of this section, the term

(a) "Health care commnity" neans all |icensed health
care providers, insurers, networks, purchasers, and other
participants in the health care system

(b) "Antitrust no-action letter" neans a letter that
states the intention of the Attorney General's office not to
take antitrust enforcenent actions with respect to the
requesting party, based on the specific facts then presented,
as of the date the letter is issued.

(4)(a) Menbers of the health care comunity who seek
antitrust gui dance may request a review of their proposed
busi ness activity by the Attorney CGeneral's office. In
conducting its review, the Attorney General's office nay seek
what ever docunentation, data, or other material it deens
necessary fromthe Agency for Health Care Administration, the
State Center for Health Statistics, and the Departnent of
| nsur ance.

(b) In order to receive an antitrust no-action letter
a nenber of the health care commnity rmust subnmit in witing
to the Attorney General's office a request for an antitrust
no-action letter.

(c) The requesting parties are under an affirmative
obligation to make full, true, and accurate disclosure with
respect to the activities for which the antitrust no-action
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letter is requested. Requests relating to unnaned persons or
conpani es may not be answered. Each request nust be
acconpani ed by all relevant material information; relevant
data, including background information; conplete copies of al
operative docunents; the provisions of |aw under which the
request arises; and detailed statenents of all collateral ora
under st andi ngs, if any.

(d) Al parties requesting the antitrust no-action
| etter nust provide the Attorney General's office with
what ever additional information or docunents the Attorney
Ceneral's office requests for its review of the matter.

(5) The Attorney Ceneral's office shall act on the
no-action letter request within 90 days after it receives al
i nformati on necessary to conplete its review

(6) At the conpletion of its review of a request for
an antitrust no-action letter, the Attorney Ceneral's office
shal|l do one of the follow ng:

(a) |Issue the antitrust no-action letter;

(b) Decline to issue any type of letter; or

(c) Take such other position or action as it considers
appropri at e.

(7) The recipient of a no-action letter nust annually
file with the Attorney Ceneral's office an affidavit stating
that there has been no change in the facts the recipient has
presented, at which tine the Attorney CGeneral nmay renew the
no-action letter. As long as there is no change in any
material fact, the Attorney CGeneral's office is estopped from
bringing any action pursuant to the antitrust |aws concerning
any specific conduct that is the subject of the no-action
letter. Further, the no-action letter, if it neets the
requirements of the Florida Evidence Code, is adnmissible in
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any court proceeding in this state. The Attorney General's
office remains free to bring an action or proceedi ng based on
a different set of facts presented.

(8) The Agency for Health Care Admi nistration shal
coordinate all existing data received, such as the hospita
patient di scharge database, anbul atory patient database,
anbul atory facilities' financial data, health facility
licensure and certification tracking system health facility
pl ans and construction data, |ocal health council data,

Medi caid data, provider clains data, psychiatric hospita

di scharge data, pharnaceutical data, |icensure data of health
nmai nt enance organi zations, licensure data of health insurers,
health care practitioner |licensure data, hospital financial
dat abase, health facility utilization and projected need data,
nursi ng hone financial database, nursing hone patient

dat abase, and joint venture database. This information shal

be made available to the Attorney CGeneral's office, as needed.

(9) \When the nenber of the health care comunity
seeking the no-action letter is regulated by the Departnent of
| nsurance, the Departnent of Insurance shall nake available to
the Attorney General's office, as needed, any information it

mai ntains in its regulatory capacity.
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Section 99. Section 455.2775, Florida Statutes, 1996
Suppl enent, is transferred and renunbered as section 408. 185,
Fl ori da Statutes.

Section 100. Section 455.2055, Florida Statutes, as
created by section 13 of chapter 96-403, Laws of Florida, is

r epeal ed

Section 101. Sections 455.01-455.275, Florida
Statutes, are designated as part | of that chapter, and the

Division of Statutory Revision is requested to title that

part: "Departnent of Business and Professional Regul ation."

Sections 455.501-455.724, Florida Statutes, are designhated as

part |l of that chapter, and the Division of Statutory

Revision is requested to title that part: "Departnent of

Heal th. "

Section 102. Paragraphs (f) and (g) of subsection (5)
of section 459.0085, Florida Statutes, 1996 Suppl enent, are
amended to read:

459. 0085 Financial responsibility.--

(5) The requirenents of subsections (1), (2), and (3)
shal |l not apply to:

(f) Any person holding an active license under this
chapter who neets all of the following criteria:

1. The licensee has held an active license to practice
inthis state or another state or sone conbination thereof for
nore than 15 years.

2. The licensee has either retired fromthe practice
of osteopathic nmedicine or naintains a part-tinme practice of
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osteopathic nedicine of no nore than 1,000 patient contact
hours per year.

3. The licensee has had no nore than two clains for
nedi cal nal practice resulting in an indemity exceeding

$25, 000$16,666 within the previous 5-year period.

4. The licensee has not been convicted of, or pled
guilty or nolo contendere to, any crimnal violation specified
in this chapter or the practice act of any other state.

5. The licensee has not been subject within the | ast
10 years of practice to |license revocation or suspension for
any period of tinme, probation for a period of 3 years or
| onger, or a fine of $500 or nore for a violation of this
chapter or the nmedical practice act of another jurisdiction.
The regul atory agency's acceptance of an osteopathic
physician's relinqui shnent of a license, stipulation, consent
order, or other settlenent, offered in response to or in
anticipation of the filing of adm nistrative charges agai nst
t he osteopathic physician's |icense, shall be construed as
action agai nst the physician's license for the purposes of
t hi s paragraph.

6. The licensee has submitted a form supplying
necessary information as required by the departnent and an
affidavit affirmng conpliance with the provisions of this
par agr aph.

7. The licensee shall submit biennially to the
departnment a certification stating conpliance with the
provi sions of this paragraph. The |icensee shall, upon
request, denonstrate to the departnent information verifying
conpliance with this paragraph
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A licensee who neets the requirenents of this paragraph shal
be required either to post notice in the formof a sign

prom nently displayed in the reception area and clearly
noticeable by all patients or to provide a witten statenent
to any person to whom nedi cal services are bei ng provided.
Such sign or statenent shall state that: Under Florida |aw,
ost eopat hi c physicians are generally required to carry nedica
mal practice i nsurance or otherw se denonstrate financial
responsibility to cover potential clainms for nedica

mal practice. However, certain part-tine osteopathic
physi ci ans who neet state requirenents are exenpt fromthe
financial responsibility law. YOUR OSTEOPATH C PHYSI Cl AN MEETS
THESE REQUI REMENTS AND HAS DECI DED NOT TO CARRY MEDI CAL
MALPRACTI CE | NSURANCE. This notice is provided pursuant to
Fl orida | aw.

(g) Any person holding an active license under this
chapter who agrees to neet all of the following criteria:

1. Upon the entry of an adverse final judgnent arising
froma nedical malpractice arbitration award, froma cl ai m of
nmedi cal nal practice either in contract or tort, or from
nonconpliance with the terms of a settlenent agreenent arising
froma claimof nedical malpractice either in contract or
tort, the licensee shall pay the judgnent creditor the | esser
of the entire amount of the judgnent with all accrued interest
or either $100,000, if the osteopathic physician is |licensed
pursuant to this chapter but does not nmintain hospital staff
privileges, or $250,000, if the osteopathic physician is
licensed pursuant to this chapter and nmintains hospital staff
privileges, within 60 days after the date such judgnment becane
final and subject to execution, unless otherwi se nmutually
agreed to in witing by the parties. Such adverse fina
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judgnent shall include any cross-claim counterclaim or claim
for indemity or contribution arising fromthe clai mof
nedi cal nal practice. Upon notification of the existence of an
unsatisfied judgnent or paynent pursuant to this subparagraph
the departnent shall notify the licensee by certified mi
that he shall be subject to disciplinary action unless, within
30 days fromthe date of mailing, he either

a. Shows proof that the unsatisfied judgnent has been
paid in the anount specified in this subparagraph; or

b. Furnishes the departnent with a copy of a tinely
filed notice of appeal and either:

(1) A copy of a supersedeas bond properly posted in
the anount required by |law, or

(I'1) An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnent, pending disposition
of the appeal

2. Upon the next neeting of the probable cause pane
of the board followi ng 30 days after the date of nmiling the
notice of disciplinary action to the |icensee, the panel shal
nmake a deternination of whether probable cause exists to take
di sciplinary action against the |licensee pursuant to
subpar agr aph 1.

3. If the board deternines that the factual
requi renments of subparagraph 1. are net, it shall take
disciplinary action as it deens appropriate against the
| icensee. Such disciplinary action shall include, at a
m ni nrum probation of the license with the restriction that
the licensee nust nmake paynents to the judgnent creditor on a
schedul e deternined by the board to be reasonable and within
the financial capability of the osteopathic physician
Not wi t hst andi ng any ot her disciplinary penalty inposed, the
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di sciplinary penalty may include suspension of the |license for
a period not to exceed 5 years. |In the event that an
agreenent to satisfy a judgnent has been net, the board shal
renove any restriction on the license.

4. The licensee has conpleted a form suppl yi ng
necessary information as required by the departnent.

A licensee who neets the requirenents of this paragraph shal
be required to either post notice in the formof a sign
prom nently displayed in the reception area and clearly
noticeable by all patients or provide a witten statenment to
any person to whom nedi cal services are being provided. Such
sign or statement shall state that: Under Florida |aw,
ost eopat hi c physicians are generally required to carry nedica
mal practice i nsurance or otherw se denonstrate financial
responsibility to cover potential clainms for nedica
mal practi ce. YOUR OSTEOPATHI C PHYSI Cl AN HAS DECI DED NOT TO
CARRY MEDI CAL MALPRACTI CE I NSURANCE. This is pernitted under
Florida | aw subject to certain conditions. Florida | aw
i mposes strict penalties agai nst noni nsured osteopathic
physicians who fail to satisfy adverse judgnents arising from
clains of nmedical nal practice. This notice is provided
pursuant to Florida | aw.

5. The Departnent of Health shall issue an energency

order suspending the license of any licensee who fails after

30 days after receipt of notice fromthe departnent to satisfy

a nedical mal practice claimagainst himor her; furnish the

departnent a copy of a tinely filed notice of appeal; furnish

the departnent a copy of a supercedeas bond properly posted in

the anount required by law, or furnish the departnent an order
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froma court of conpetent jurisdiction staying execution on

the final judgnent pending disposition of the appeal

Section 103. The Secretary of Health shall appoint a

task force to devel op uniform procedures to standardi ze the

validation of health care practitioner credentials in order to

ensure that once credentials are validated they can be

accepted by licensed health care providers and facilities

t hroughout the state. The task force shall include, but not be

limted to, representatives fromthe Florida Hospital

Associ ation, the Florida League of Hospitals, the Florida

Medi cal Association, the Florida Osteopathic Medica

Associ ation, the Florida Dental Association, the Florida
Heal t h Care Associ ation, the Florida Association for the Hones
for the Aging, the Florida Association of Health M ntenance

Organi zations, and the Florida Association of Managed Care

Or gani zat i ons.
Section 104. Subsection (5) of section 458. 320,
Fl orida Statutes, is anended to read:

458.320 Financial responsibility.--

(5) The requirenents of subsections (1), (2), and (3)
shall not apply to:

(a) Any person licensed under this chapter who
practices nedicine exclusively as an officer, enployee, or
agent of the Federal CGovernnent or of the state or its
agencies or its subdivisions. For the purposes of this
subsection, an agent of the state, its agencies, or its
subdivisions is a person who is eligible for coverage under
any sel f-insurance or insurance program authorized by the
provisions of s. 768.28(14).

(b) Any person whose |icense has becone inactive under
this chapter and who is not practicing nedicine in this state.
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Any person applying for reactivation of a |icense nust show
either that such licensee nmaintained tail insurance coverage
which provided liability coverage for incidents that occurred
on or after January 1, 1987, or the initial date of |licensure
in this state, whichever is later, and incidents that occurred
before the date on which the |icense becane inactive; or such
|icensee nust subnit an affidavit stating that such |icensee
has no unsatisfied nedical nal practice judgnents or
settlenments at the tinme of application for reactivation

(c) Any person holding a limted license pursuant to
s. 458.317 and practicing under the scope of such linited
i cense.

(d) Any person licensed or certified under this
chapter who practices only in conjunction with his teaching
duties at an accredited nedical school or inits main teaching
hospitals. Such person may engage in the practice of nedicine
to the extent that such practice is incidental to and a
necessary part of duties in connection with the teaching
position in the nedical school

(e) Any person holding an active license under this
chapter who is not practicing nedicine in this state. |[If such
person initiates or resunes any practice of nedicine in this
state, he nmust notify the departnent of such activity.

(f) Any person holding an active license under this
chapter who neets all of the following criteria:

1. The licensee has held an active license to practice
inthis state or another state or sone conbination thereof for
nore than 15 years.

2. The licensee has either retired fromthe practice
of nmedicine or maintains a part-tine practice of no nore than
1,000 patient contact hours per year
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3. The licensee has had no nore than two clains for
nedi cal nal practice resulting in an indemity exceeding

$25, 000$16,666 within the previous 5-year period.

4. The licensee has not been convicted of, or pled
guilty or nolo contendere to, any crimnal violation specified
in this chapter or the nedical practice act of any other
st ate.

5. The licensee has not been subject within the | ast
10 years of practice to |license revocation or suspension for
any period of tinme; probation for a period of 3 years or
| onger; or a fine of $500 or nore for a violation of this
chapter or the nedical practice act of another jurisdiction.
The regul atory agency's acceptance of a physician's
relinqui shnent of a license, stipulation, consent order, or
ot her settlenent, offered in response to or in anticipation of
the filing of adnministrative charges against the physician's
license, shall be construed as action against the physician's
license for the purposes of this paragraph

6. The licensee has submitted a form supplying
necessary information as required by the departnent and an
affidavit affirmng conpliance with the provisions of this
par agr aph.

7. The licensee shall submit biennially to the
departnent certification stating conpliance with the
provi sions of this paragraph. The |icensee shall, upon
request, denonstrate to the departnent information verifying
conpliance with this paragraph

A licensee who neets the requirenents of this paragraph shal
be required either to post notice in the formof a sign
prom nently displayed in the reception area and clearly
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noticeable by all patients or provide a witten statenment to
any person to whom nedi cal services are being provided. Such
sign or statement shall state that: Under Florida | aw,
physicians are generally required to carry nedical mal practice
i nsurance or otherw se denpnstrate financial responsibility to
cover potential clains for nedical mal practice. However,
certain part-tinme physicians who neet state requirenents are
exenmpt fromthe financial responsibility aw. YOUR DOCTOR
MEETS THESE REQUI REMENTS AND HAS DECI DED NOT TO CARRY MEDI CAL
MALPRACTI CE | NSURANCE. This notice is provided pursuant to

Fl orida | aw.

(g) Any person holding an active license under this
chapter who agrees to neet all of the following criteria:

1. Upon the entry of an adverse final judgnent arising
froma nedical malpractice arbitration award, froma cl ai m of
nmedi cal nal practice either in contract or tort, or from
nonconpliance with the terms of a settlenent agreenent arising
froma claimof nedical malpractice either in contract or
tort, the licensee shall pay the judgnent creditor the | esser
of the entire amount of the judgnent with all accrued interest
or either $100,000, if the physician is licensed pursuant to
this chapter but does not nmintain hospital staff privileges,
or $250,000, if the physician is |licensed pursuant to this
chapter and mmintains hospital staff privileges, within 60
days after the date such judgnent becane final and subject to
execution, unless otherwise nutually agreed to in witing by
the parties. Such adverse final judgnent shall include any
cross-claim counterclaim or claimfor indemity or
contribution arising fromthe claimof nedical nal practice.
Upon notification of the existence of an unsatisfied judgnment
or paynent pursuant to this subparagraph, the departnent shal
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notify the licensee by certified nail that he shall be subject
to disciplinary action unless, within 30 days fromthe date of
mai | i ng, he either

a. Shows proof that the unsatisfied judgnent has been
paid in the anmount specified in this subparagraph; or

b. Furnishes the departnent with a copy of a tinely
filed notice of appeal and either:

(1) A copy of a supersedeas bond properly posted in
the anount required by |law, or

(I'1) An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnment pending disposition of
t he appeal

2. Upon the next neeting of the probable cause pane
of the board followi ng 30 days after the date of nmiling the
notice of disciplinary action to the |icensee, the panel shal
nmake a deternination of whether probable cause exists to take
di sciplinary action against the |licensee pursuant to
subpar agr aph 1.

3. If the board deternines that the factual
requi renments of subparagraph 1. are net, it shall take
disciplinary action as it deens appropriate against the
|icensee. Such disciplinary action shall include, at a
m ni nrum probation of the license with the restriction that
the licensee nust nmake paynents to the judgnent creditor on a
schedul e deternined by the board to be reasonable and within
the financial capability of the physician. Notwthstandi ng any
other disciplinary penalty inposed, the disciplinary penalty
may i nclude suspension of the license for a period not to
exceed 5 years. |In the event that an agreenent to satisfy a
j udgnent has been net, the board shall renpbve any restriction
on the license.
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4. The licensee has conpleted a form suppl ying
necessary information as required by the departnent.
5. The Departnent of Health shall issue an energency

order suspending the license of any licensee who fails, after

30 days after receipt of notice fromthe departnent, to:

satisfy a nedical nal practice clai magainst himor her;

furnish the departnent a copy of a tinely filed notice of

appeal ; furnish the departnent a copy of a supersedeas bond

properly posted in the anount required by law, or furnish the

departnent an order froma court of conpetent jurisdiction

stayi ng execution on the final judgnent pendi ng disposition of

t he appeal

A licensee who neets the requirenents of this paragraph shal
be required to either post notice in the formof a sign
prom nently displayed in the reception area and clearly
noticeable by all patients or provide a witten statenment to
any person to whom nedi cal services are being provided. Such
sign or statement shall state that: Under Florida |aw,
physicians are generally required to carry nedical mal practice
i nsurance or otherw se denpnstrate financial responsibility to
cover potential clains for nedical malpractice. YOUR DOCTOR
HAS DECI DED NOT TO CARRY MEDI CAL MALPRACTI CE | NSURANCE. Thi s
is pernitted under Florida | aw subject to certain conditions.
Florida | aw i nposes penal ties agai nst noni nsured physicians
who fail to satisfy adverse judgnents arising fromclains of
nedi cal nal practice. This notice is provided pursuant to
Florida | aw.

Section 105. Section 627.912, Florida Statutes, 1996
Suppl enent, is anended to read:
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627.912 Professional liability clainms and actions;
reports by insurers.--

(1) Each self-insurer authorized under s. 627.357 and
each insurer or joint underwiting association providing
professional liability insurance to a practitioner of nedicine
i censed under ptrsuant—to—the—provisiens—of chapter 458, to a
practitioner of osteopathic nedicine |icensed under purstant
to—the—provisitons—of chapter 459, to a podiatrist |icensed
under pturstant—to—the—provistons—of chapter 461, to a denti st
i censed under ptrsuant—to—the—provisiens—of chapter 466, to a
hospital |icensed under ptrsuant—to—the—provisiens—of chapter

395, to a crisis stabilization unit licensed under part |V of
chapter 394, to a health nmi ntenance organi zation certificated
under part | of chapter 641, to clinics included in chapter
390, to an anbul atory surgical center as defined in s.
395.002, or to a nenber of The Florida Bar shall report in
duplicate to the Departnent of Insurance any claimor action
for damages for personal injuries clained to have been caused
by error, omission, or negligence in the performance of such
i nsured's professional services or based on a clai ned
perfornmance of professional services wi thout consent, if the
claimresulted in:

(a) A final judgnent in any anount.

(b) A settlenent in any anount.

(c) A final disposition not resulting in paynent on
behal f of the insured.

Reports shall be filed with the departnent and, if the insured
party is licensed under pursdvant—te chapter 458, chapter 459,
chapter 461, or chapter 466, with the Agency for Health Care

Adm ni strati on Bepartrent—ef—Busihess—and—Professional
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Regutat+oen, no later than 30 66 days follow ng the occurrence
of any event listed in paragraph (a), paragraph (b), or
paragraph (c). The Agency for Health Care Adninistration
Pepartrwent—of—Business—antd—Professional—Regutat+on shal

review each report and determ ne whether any of the incidents

that resulted in the claimpotentially involved conduct by the
licensee that is subject to disciplinary action, in which case
the provisions of s. 455.225 shall apply. The Agency for

Heal th Care Admi nistrati on Pepartyrent—of—Bustness—and

Professional—Regutat+on, as part of the annual report required
by s. 455.2285, shall publish annual statistics, wthout

identifying |icensees, on the reports it receives, including

final action taken on such reports by the agency bBeparttent—of
Bustness—and—Professtonal—Regutation or the appropriate

regul atory board.

(2) The reports required by subsection (1) shal
cont ai n:

(a) The nane, address, and specialty coverage of the
i nsur ed.

(b) The insured's policy nunber

(c) The date of the occurrence which created the
claim

(d) The date the claimwas reported to the insurer or
sel f-insurer.

(e) The nane and address of the injured person. This
information is confidential and exenpt fromthe provisions of
s. 119.07(1), and nust not be disclosed by the departnent
wi thout the injured person's consent, except for disclosure by
the departnent to the Agency for Health Care Adninistration
Bepartrent—of—Business—and—Professional—Regutation. This

informati on nay be used by the departnent for purposes of

163

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

ENROLLED
1997 Legislature HB 1925, First Engrossed

identifying nultiple or duplicate clains arising out of the
same occurrence

(f) The date of suit, if filed.

(g) The injured person's age and sex.

(h) The total nunber and nanmes of all defendants
involved in the claim

(i) The date and ampunt of judgnent or settlenment, if
any, including the item zation of the verdict as—+eguired
wrder—s—768-—48, together with a copy of the settlenent or
j udgnent .

(j) In the case of a settlenent, such infornmation as
the departnment may require with regard to the injured person's
incurred and antici pated nedi cal expense, wage | oss, and ot her
expenses.

(k) The loss adjustnent expense paid to defense
counsel, and all other allocated | oss adjustnent expense paid.

(1) The date and reason for final disposition, if no
judgnent or settlenent.

(m A sumary of the occurrence which created the
claim which shall include

1. The nane of the institution, if any, and the
| ocation within the institution at which the injury occurred.

2. The final diagnosis for which treatnent was sought
or rendered, including the patient's actual condition

3. A description of the nisdiagnosis made, if any, of
the patient's actual condition

4. The operation, diagnostic, or treatnent procedure
causing the injury.

5. A description of the principal injury giving rise
to the claim
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6. The safety managenent steps that have been taken by
the insured to nake simlar occurrences or injuries |ess
likely in the future.

(n) Any other information required by the departnent
to anal yze and evaluate the nature, causes, |ocation, cost,
and damages involved in professional liability cases.

(3) Upon request by the Agency for Health Care

Adm ni strati on Bepartrent—ef—Busthess—and—Professional
Regutat+on, the departnent shall provide the that agency

departwent wWith any information received under pursuant—to

this section related to persons |icensed under chapter 458,

chapter 459, chapter 461, or chapter 466. For purposes of
saf ety managenent, the departnent shall annually provide the
Departnent of Heal t h antd—Rehabittati-ve—Serviees with copies
of the reports in cases resulting in an indemity being paid
to the claimnts.

(4) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any insurer
reporting hereunder or its agents or enpl oyees or the
departnent or its enployees for any action taken by them under
purstant—to this section. The departnment may i npose a fine of

$250 per day per case, not to exceed $1,000 per case, agai nst

an insurer that violates the requirenents of this section.

This subsection applies to clainms accruing on or after Cctober
1, 1997.
Section 106. Paragraph (t) of subsection (1) of

section 458.331, Florida Statutes, 1996 Supplenent, is anmended
to read:

458.331 G ounds for disciplinary action; action by the
board and departnent. --
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(1) The following acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(t) Goss or repeated mal practice or the failure to
practice nedicine with that |level of care, skill, and
treatnent which is recognized by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under similar conditions and
ci rcunstances. The board shall give great weight to the
provisions of s. 766.102 when enforcing this paragraph. As
used in this paragraph, "repeated nal practice" includes, but
is not limted to, three or nore clains for nedica
mal practice within the previous 5-year period resulting in
i ndemities being paid in excess of $25, 0005166606 each to
the claimant in a judgnent or settlenent and which incidents
i nvol ved negl i gent conduct by the physician. As used in this
par agraph, "gross nmal practice" or "the failure to practice
nmedicine with that | evel of care, skill, and treatnent which
is recognized by a reasonably prudent sinilar physician as
bei ng acceptabl e under simlar conditions and circunstances,"
shal |l not be construed so as to require nore than one
i nstance, event, or act. Nothing in this paragraph shall be
construed to require that a physician be inconpetent to
practice nedicine in order to be disciplined pursuant to this
par agr aph.

Section 107. Paragraph (x) of subsection (1) of
section 459.015, Florida Statutes, 1996 Supplenent, is anmended
to read:

459. 015 Gounds for disciplinary action by the
board. - -
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(1) The following acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(x) Goss or repeated mal practice or the failure to
practice osteopathic nedicine with that level of care, skill
and treatnent which is recogni zed by a reasonably prudent
sim | ar osteopathic physician as being acceptabl e under
simlar conditions and circunstances. The board shall give
great weight to the provisions of s. 766. 102 when enforcing
this paragraph. As used in this paragraph, "repeated
mal practice" includes, but is not linmted to, three or nore
clains for nedical nmalpractice within the previous 5-year
period resulting in indemities being paid in excess of

$25, 000$16,066 each to the claimant in a judgnent or

settl ement and which incidents involved negligent conduct by

t he osteopat hic physician. As used in this paragraph, "gross
mal practice" or "the failure to practice osteopathic nedicine
with that | evel of care, skill, and treatnent which is

recogni zed by a reasonably prudent sinmilar osteopathic
physi ci an as bei ng acceptabl e under similar conditions and

ci rcunstances" shall not be construed so as to require nore

t han one instance, event, or act. Nothing in this paragraph
shal | be construed to require that an osteopathic physician be
i nconpetent to practice osteopathic nedicine in order to be

di sci plined pursuant to this paragraph. A recommended order
by an adninistrative | aw judge or a final order of the board
finding a violation under this paragraph shall specify whether
the licensee was found to have comitted "gross nal practice,”
"repeated mal practice," or "failure to practice osteopathic
nmedicine with that | evel of care, skill, and treatnent which
is recogni zed as bei ng acceptabl e under sinmilar conditions and
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ci rcunstances," or any conbi nation thereof, and any
publication by the board shall so specify.

Section 108. Subsection (2) of section 468. 1645,

Fl orida Statutes, is anended to read:

468. 1645 Administrator |icense required.--

(2) Nothing in this part or in the rules adopted
hereunder shall require an adninistrator of any facility or
institution operated by and a—+recognhized—chureh—or—reHgious
denomnation for persons who rely exclusively upon treatnent
by spiritual neans through prayer, in accordance with the

creed or tenets of any organi zed church or religious

denonination, to be |licensed as a nursing hone adm ni strator

if the admi nistrator whe is enployed only to administer in

such facilities or institutions acereditedbysueh—churech——or
denermnation for the care and treatnent of the sick tn
I T " ’ et I .
herre—atmn-strator.
Section 109. Effective upon this act becomng a | aw

paragraphs (a) and (c) of subsection (1) of section 458. 3115,
Florida Statutes, 1996 Suppl enent, are anended to read:

458. 3115 Restricted license; certain foreign-licensed
physicians; United States Medical Licensing Exam nation
(USMLE) or agency-devel oped exani nation; restrictions on
practice; full licensure.--

(1)

(a) Notwithstanding any ot her provision of law, the
agency shall provide procedures under which certain physicians
who are or were foreign-licensed and have practiced nedicine
no less than 2 years nmay take the USMLE or an agency-devel oped
exam nation to qualify for a restricted license to practice
nedicine in this state. The agency and board-devel oped
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exam nation shall test the sane areas of nedical know edge as
t he Federation of State Medi cal Boards of the United States,
Inc. (FLEX) previously adninistered by the Florida Board of
Medicine to grant nedical licensure in Florida. Said

exam nation shall be in the sane form and content and shall be
adm ni stered in the same manner as the FLEX. The
agency-devel oped exani nati on nust be nade available no | ater

than Septenber 1, 1998, to a physician who qualifies for

licensure. A person who is eligible to take and elects to take
t he agency and boar d- devel oped exani nati on, who has previously
passed part 1 or part 2 of the previously admnistered FLEX
shall not be required to retake or pass the equival ent parts
of the agency-devel oped examination, and may sit for the
agency and board-devel oped exam nation five tines within 5
years.

(c) A person shall be eligible to take such
exam nation for restricted licensure if the person

1. Has taken, upon approval by the board, and
conpl eted, in Novenber 1990 or Novenber 1992, one of the
speci al preparatory nedi cal update courses authorized by the
board and the University of Man Medical School and
subsequently passed the final course exam nation; et upon
approval by the board to take the course conpleted in 1990 or
in 1992, has a certificate of successful conpletion of that
course fromthe University of Mam or the Stanley H Kapl an
course; or can docunent to the departnent that he or she was

one of the persons who took and successfully conpl eted the

Stanl ey H Kapl an course that was approved by the Board of

Medi ci ne and supervised by the University of Mani. At a

m ni mum the docunentati on nmust i nclude cl ass attendance

records and the test score on the final course exam nation
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2. Applies to the agency and subnits an application
fee that is nonrefundabl e and equivalent to the fee required
for full |icensure;

3. Docunents no less than 2 years of the active
practice of nedicine in another jurisdiction;

4. Subnits an exam nation fee that is nonrefundabl e
and equivalent to the fee required for full licensure plus the
actual per-applicant cost to the agency to provide either
exam nation described in this section

5. Has not conmmitted any act or offense in this or any
other jurisdiction that woul d constitute a substantial basis
for disciplining a physician under this chapter or chapter
455; and

6. |s not under discipline, investigation, or
prosecution in this or any other jurisdiction for an act that
woul d constitute a violation of this chapter or chapter 455
and that substantially threatened or threatens the public
health, safety, or welfare

Section 110. Section 458.3124, Florida Statutes, is
created to read

458. 3124 Restricted license; certain experienced

foreign-trai ned physicians. --

(1) A person who was trained in a nedical school that
is listed in the Wrld Directory of Medical Schools published
by the Wrld Health Organi zation and is located in a country

other than the United States, Canada, or Puerto Rico may apply

to take Step Il of the United States Medical Licensing

Exanmination, if the person

(a) Legally practiced nedicine for at least 5 years in

the country in which the school is |ocated;
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1 (b) Has passed Steps | and Il of the United States
2 | Medi cal Licensing Exani nati on
3 (c) |Is certified by the Educati on Conmi ssion for
4| Foreign Medical Graduates as qualified for a restricted
5] license to practice nedicine;
6 (d) Is not subject to discipline, investigation, or
7 | prosecution in any jurisdiction for acts that threaten the
8| public health, safety, or welfare or violate chapters 455 or
9| 458; and
10 (e) Has been a resident of this state since July 1,
11| 1996.
12 (2) A person applying for licensure under this section
13 | nust subnit to the Departnent of Health on or before Decenber
14 | 31, 1998:
15 (a) A conpleted application and docunentation required
16 | by the Board of Medicine to prove conpliance with subsection
17 |(1); and

18 (b) A nonrefundabl e application fee not to exceed $500
19 | and a nonrefundabl e exani nation fee not to exceed $300 pl us
20| the actual cost to purchase and adm nister the examni nation.
21 (3) A person applying under this section nmay take the
22 | exam nation a maxi numof 5 tinmes within 5 years.

23 (4) Arestricted licensee under this section nust

24 | practice under the supervision of a licensee approved by the
25| board, with the first year of licensure under direct

26 | supervision and the second year in conmunity service under

27 | indirect supervision, including practicing with organi zati ons
28 | that serve indigent popul ati ons, such as section 501(c)(3)

29 | agencies, public health units, prisons, or other organizations
30 | approved by the board.

31

171
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




ENROLLED
1997 Legislature HB 1925, First Engrossed

(5) Notwithstanding s. 458.311(1)(f), a person who
successfully nmeets the requirenents of this section and who

successfully passes Step IIl of the United States Medica

Li censing Exanmination is eligible for full licensure as a

physi ci an.
(6) The board shall adopt rules to inplenent this

secti on.
Section 111. Except as otherwi se provided in this act,
this act shall take effect July 1, 1997.
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