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1 A bill to be entitled

2 An act relating to crimnal procedure; revising
3 ch. 916, F.S., relating to nentally deficient
4 and nentally ill defendants; anending s.

5 916. 10, F.S.; redesignating ch. 916, F.S., as
6 the "Forensic Procedure Act"; anending s.

7 916. 105, F.S.; providing |l egislative intent

8 wWith respect to the treatnent of defendants who
9 are guilty but insane; anending s. 916. 106,

10 F.S.; revising definitions; anending s.

11 916. 107, F.S.; providing for rights of

12 def endants who have been found guilty but

13 i nsane; anending s. 916.108, F.S.; providing
14 for the training of nmental health experts;

15 anending s. 916.11, F. S.; providing for

16 appoi nting expert wtnesses; transferring,

17 renunbering, and anending s. 916.16, F. S

18 providing for the commtting court to retain
19 jurisdiction of a person conmmtted under ch
20 916, F.S.; transferring, renunbering, and
21 anmending s. 916. 175, F.S.; providing a penalty
22 for a person who escapes frominvoluntary
23 comm tnent; transferring, renunbering, and
24 anending s. 916.178, F.S.; prohibiting the
25 i ntroduction or renoval of certain articles
26 froma forensic facility; transferring and
27 renunbering s. 916.19, F.S., relating to
28 institutional security personnel; transferring
29 and renunbering s. 916.20, F.S., relating to
30 the authority of the Departnent of Health to
31 adopt rules with respect to ch. 916, F.S.
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1 creating s. 916.118, F.S.; providing

2 definitions; creating s. 916.119, F.S.

3 providing for applicability; anending s.

4 916.12, F.S.; providing for deternmning a

5 person's nental conpetence to proceed; anending
6 s. 916.13, F.S.; providing for involuntary

7 comm tment of a defendant adjudi cated

8 i nconpetent to proceed; anmending s. 916. 14,

9 F.S.; providing that the statute of linmtations
10 does not apply if a defendant is adjudicated

11 i nconpetent to proceed; anending s. 916. 145,

12 F.S.; providing for disnmissal of charges;

13 repealing s. 916.15, F.S., relating to the

14 i nvoluntary conmmitnent of a defendant

15 adj udi cated not guilty by reason of insanity;
16 anending s. 916.17, F.S.; providing for the

17 condi tional release of a defendant adjudicated
18 i nconpetent to proceed; creating s. 916.21

19 F.S.; providing circunstances under which a
20 defendant may be found guilty but insane;
21 creating s. 916.22, F.S.; requiring that a
22 defendant give notice of intent to plead guilty
23 but insane; creating s. 916.23, F.S.; providing
24 for a nental exam nation of the defendant;
25 creating s. 916.24, F.S.; providing
26 requirements for the formof the verdict;
27 creating s. 916.25, F.S.; providing for entry
28 of a judgnent of guilty but insane; providing
29 for notification of the victim creating s.
30 916. 26, F.S.; specifying circunstances under
31 which the court shall place a defendant under
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1 the jurisdiction of the Forensic Security
2 Revi ew Board; providing for appealing such
3 order; creating s. 916.27, F.S.; providing for
4 comm tnment of a defendant to the Departnent of
5 Heal th; providing a standard of proof for
6 di sposi ti onal proceedings; creating s. 916. 28,
7 F.S.; providing for an order of discharge;
8 creating s. 916.29, F.S.; providing for the
9 conditional release of a defendant by the
10 Forensic Security Review Board; providing for
11 conditions of release; providing for revoking
12 such rel ease; providing for application to the
13 board for discharge fromor nodification of the
14 order of conditional release; creating s.
15 916.31, F.S.; providing for the Forensic
16 Security Review Board to issue an order of
17 comm tnent; providing for application for
18 di scharge or conditional rel ease; creating s.
19 916.32, F.S.; providing for a hearing on
20 di scharge, conditional release, or conmtnent;
21 specifying rights of the defendant at the
22 hearing; creating s. 916.33, F. S.; providing
23 for discharging the defendant fromthe
24 jurisdiction of the Forensic Security Revi ew
25 Board; providing for review, creating s.
26 916.34, F.S.; providing requirenents for the
27 court with respect to a crine conmtted by a
28 def endant under the jurisdiction of the board;
29 creating s. 916.35, F.S.; establishing the
30 Forensic Security Review Board within the
31 Departnent of Health; providing for the
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1 CGovernor to appoint the nenbers of the board;
2 providing for terns of office; authorizing the
3 payrment of per di em expenses; providing for

4 neetings of the board; providing for judicial
5 review of an order of the board; creating s.

6 916.37, F.S.; requiring the Departnent of

7 Health to adopt rules for eval uating and

8 treating defendants conmitted to the

9 departnent; providing requirenents for

10 conditional release plans; creating s. 916. 38,
11 F.S.; authorizing the Forensic Security Review
12 Board to i ssue subpoenas; providing for

13 enforcenent by the circuit court; creating s.
14 916.39, F.S.; authorizing a facility

15 admnistrator to apply for a | eave of absence
16 on behal f of a defendant; requiring review by
17 the board; creating s. 916.41, F.S.; requiring
18 the state attorneys to file certain statistica
19 records with respect to cases in which the
20 defense of guilty but insane is asserted;
21 creating s. 916.42, F.S.; requiring the
22 Forensic Security Review Board to nmake certain
23 reports to the Governor and Legi sl ature;
24 anending s. 40.29, F.S., relating to pay of
25 jurors and w tnesses; conformng a
26 cross-reference to changes nmade by the act;
27 requesting the Suprene Court to adopt rules to
28 reflect the provisions of the act; providing
29 appropriations; providing for application of
30 the act; providing an effective date.
31
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 916.10, Florida Statutes, is
amended to read:

916.10 Short title.--This chapter nmay be cited as the
"Forensic Procedure €Hent—Servieces Act."”

Section 2. Section 916.105, Florida Statutes, is
amended to read:

916. 105 Legislative intent.--

(1) It is the intent of the Legislature that the
Depart nent of Heal t h antd—Rehabittati-ve—Serviees establi sh,
| ocate, and maintain separate and secure facilities and
prograns for the treatnment of forensic clients who have been
found to be nentally retarded or nentally ill defendants, or

who are guilty but insane havebeenr—acqgui-tted—of—eries—by
reasofn—of—nsantty, and who, while still under the

jurisdiction of the comritting court, are committed to the

departnent for nental retardation or nmental health services as
i nconpetent to proceed under ss. 916.118-916.17 or, with

respect to forensic clients who are guilty but insane, are

committed to the departnment under the jurisdiction of the

Forensic Security Review Board for disposition under ss.

916. 21-916. 42 the——provistons—of—this—chapter. The separate

secure facilities designated by the departnent as forensic

facilities shall be sufficient to accommpdate the nunber of
clients conmtted uhrtder—the—conditions—hoted—above, except
those clients found by the departnent or the Forensic Security

Revi ew Board to be appropriate for treatnent in a conmunity or

civil nmental health treatnent facility. Forensic Such

facilities shall be designed and adm nistered so that ingress

and egress, together with other requirenents of this chapter
5
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1| my be strictly controlled by staff responsible for security
2]|in order to protect the client, hospital personnel, other

3]l clients, and citizens in adjacent conmunities.

4 (2) It is further the intent of the Legislature that
5| treatnment progranms for forensic clients who are feunrt—toe—-be

6 | mentatHy—retarded—or—rentaHy—+H—defendants—and—are

7] involuntarily comitted to—certainrentat—retardation—or

8 | rental—healthfacttiti+es—and—whe—-are—stitH—under—the

9 | jurisaieti-on—of—the—ecomitting—courts-be provided in such a

10 | manner, subject to security requirenents and ot her mandates of
11| this chapter, as to ensure the rights of the sad clients and
12 | the protection of the public,as provided in this chapter

13 (3) It is the intent of the Legislature that

14 | evaluation and treatnent of nentally ill and nentally retarded
15 | defendants be provided in community inpatient or outpatient
16 | settings, in community residential facilities, or in civil,
17 | nonforensic facilities, whenever this is a feasible

18 | alternative to treatnment in a state forensic facility.

19 Section 3. Section 916.106, Florida Statutes, is

20 | anended to read:

21 916. 106 Definitions.--As used in Fer—thepturposes—of
22 | this chapter, the term

23 (1) "Chenical weapon" neans any shell, cartridge

24 | bonb, gun, or other device capable of enmtting

25 | chl or oacet ophenone (CN), chl orobenzal nal ononitrile (CS) or any
26 | derivatives thereof in any form or any other agent with

27 | lacrimatory properties, and shall include products such as

28 | that commonly known as "nace."

29 . . .

30 (2)3) "Departnment” neans the Department of Health and
31 | Rehabititative—Services.
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(3)t4)r "Forensic client" or "patient" neans any
nmentally retarded or nentally ill defendant, or any person

found guilty but insane, persent who is conmitted to the

departnment or to the Forensic Security Review Board and pl aced

into treatnent as provided in this chapter. The ternms apply to

an adult or a juvenile who is prosecuted as an adul t. ant:-

(4) 5y "Forensic facility" means a separate and secure
facility established within the departnent for the treatnent
of forensic clients. Such separate and secure facilities
shal | be security-grade buil dings |ocated on grounds distinct
in location fromother treatnent facilities for persons who
are mentally ill. The Florida State Hospital may shatH- not be
required to maintain separate treatnent facilities for

forensic clients mentaHy—+H—or—rentatty—retardedrpersons
F L F ol . | o el bt
I . Loy

(5)€6) "Institutional security personnel" neans staff

nmenbers who neet or exceed the requirenents of s. 943.13 and

who are responsible for providing security, for protection of

forensic clients and personnel, for the enforcenent of rules,
7
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for prevention and investigation of unauthorized activities,
and for safeguarding the interests of citizens in the
surroundi ng conmuni ti es.
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26 | eofmruni-ty—

27 Section 4. Section 916.107, Florida Statutes, is
28 | anended to read:

29 916. 107 Rights of forensic clients.--

30 (1) RIGHT TO I NDI VIDUAL DI GNITY. - -

31
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(a) The policy of the state is that the individual
dignity of the patient shall be respected at all tines and
upon all occasions, including any occasion when the patient is
detai ned, transported, or treated. Persons who are nentally
ill or mentally retarded and who are charged with, or who have
been convicted of, committing crininal acts, or who have been

found guilty but insane,shall receive appropriate treatnent.

In a crimnal case involving a person who has been adj udi cated
i nconpetent to proceed stand—+t+i+at or who has been found net

guilty but insane by—+easen—of—insan-ty, or who has ot herwi se

been found by the court to neet the criteria for involuntary

commtnent, a jail may be used as an energency facility for up
to 15 days after f+omthe date the departnent receives a
conpl eted copy of the conmitnent order containing the
docunent ation required by | aw Rites—3212and3-21+Fterida
Rutes—of—Criwinal—Proecedure. | n every case in which a
mentally ill or nentally retarded person is held in a jail,
eval uation and treatnent shall be provided in the jail by the
| ocal receiving facility, the patient's physician or clinica
psychol ogi st, or any other nmental health program available to
provide such treatnent until the person is transferred to the
custody of the departnent.

(b) Mentally ill or nentally retarded persons who are
commtted to the departnent pursuant to this chapter and who
are initially placed in, or subsequently transferred to, a
civil nmental health treatnent facility shall have the sane
rights as other persons comritted to civil facilities as
described in part | of chapter 394, as long as they remain in
acivil facility.

(2) RICGHT TO TREATMENT. - -

9
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(a) The policy of the state is that the departnent
shal |l not deny treatnent of nental illness or nental
retardation to any client and that ne services shall not be
del ayed at a forensic nental health treatnent facility because
the client is unable to pay. However, every reasonable effort
to collect appropriate rei nbursenent for the cost of providing
nmental health services to persons able to pay for the
servi ces, including reinbursenent frominsurance or other
third-party paynents, shall be nade by forensic facilities and
jails that provide proevieing services pursuant to this chapter
and in accordance with the provisions of s. 402.33.

(b) Each client who is a patient at a forensic
facility shall be given, at the tine of adm ssion and at
regular intervals thereafter, a physical exani nation, which
shal | include screening for comruni cabl e di sease by a health
practitioner authorized by law to give such screeni ngs and
examni nati ons.

(c) Every patient committed pursuant to this chapter
act shall be afforded the opportunity to participate in
activities designed to enhance self-inage and the benefici al
effects of other treatnents, as deternmined by the facility.

(d) Not nore than 30 days after admni ssion, each
patient shall have—and receive, in witing, an individualized
treatnent plan that whieh the patient has had an opportunity
to assist in preparing.

(3) RICGHT TO EXPRESS AND | NFORVED CONSENT. - -

(a) A person conmitted to the departnent pursuant to
this chapter aet shall be asked to give express and inforned
written consent for treatnent. "Express and inforned consent"
or "consent" means consent given voluntarily in witing after
a conscientious and sufficient explanation and di scl osure of

10
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t he purpose of the proposed treatnent, the common side effects
of the treatnent, if any, the expected duration of the
treatnent, and any alternative treatnent available. If a
patient in a forensic facility refuses such treatnment as is
deened necessary by the patient's nmultidisciplinary treatnent
teamat the forensic facility for the appropriate care of the
patient and the safety of the patient or others, such
treatnent nmay be provided under the follow ng circunstances:

1. In an energency situation in which there is
i medi ate danger to the safety of the patient or others, such
treatnent nmay be provided upon the witten order of a
physician for a period not to exceed 48 hours, excluding
weekends and | egal holidays. |If, after the 48-hour period,
the patient has not given express and infornmed consent to the
treatnent initially refused, the adm nistrator of the forensic
facility shall, within 48 hours, excludi ng weekends and | ega
hol i days, petition the committing court or the circuit court
serving the county in which the facility is located, at the
option of the facility admnistrator, for an order authorizing
the continued treatnent of the patient. |In the interim
treatnent nmay be continued without the consent of the patient
upon the continued witten order of a physician who has
determ ned that the energency situation continues to present a
danger to the safety of the patient or others.

2. In a situation other than an energency situation
the administrator of the forensic facility shall petition the
court for an order authorizing the treatnment of the patient.
The order shall allow such treatnent for a period not to
exceed 90 days fromthe date of the entry of the order. Unless
the court is notified in witing that the patient has provided
express and infornmed consent in witing or that the patient

11
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has been discharged by the committing court, the adm nistrator
shall, prior to the expiration of the initial 90-day order
petition the court for an order authorizing the continuation
of treatnment for another 90-day period. This procedure shal
be repeated until the patient provides consent or is
di scharged by the conmitting court.

3. At the hearing on the issue of whether the court
shoul d enter an order authorizing treatnent for which a
patient has refused to give express and inforned consent, the
court shall determine by clear and convincing evidence that
the patient is nentally ill or nmentally retarded as defined in
this chapter, that the treatnent not consented to is essenti al
to the care of the patient, and that the treatnent not
consented to is not experinental and does not present an
unr easonabl e ri sk of serious, hazardous, or irreversible side
effects. In arriving at the substitute judgment decision, the
court must consider at least the follow ng factors:

a. The patient's expressed preference regarding
treat ment;

b. The probability of adverse side effects;

c. The prognosis without treatnent; and

d. The prognosis with treatnent.

The hearing shall be as convenient to the patient as nay be
consistent with orderly procedure and shall be conducted in
physical settings not likely to be injurious to the patient's
condition. The court nmmy appoint a naster to preside at the
hearing. The patient or the patient's guardian, and his or her
representative, shall be provided with a copy of the petition
and the date, tine, and | ocation of the hearing. The patient
has the right to have an attorney represent himor her at the
12
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1| hearing, and, if the patient is indigent, the court shal

2 | appoint the office of the public defender to represent the

3| patient at the hearing. The patient may testify or not, as he
4 | or she chooses, and has the right to cross-exani ne w tnesses
5| testifying on behalf of the facility and may present his or

6 | her own wi tnesses.

7 (b) In addition to the provisions of paragraph (a), in
8 | the case of surgical procedures requiring the use of a genera
9 | anesthetic or electroconvul sive treatnent or nonpsychiatric
10 | nedi cal procedures, and prior to perform ng the procedure,

11 | witten pernission shall be obtained fromthe patient, if he
12 | or she is legally conpetent, fromthe parent or guardian of a
13 | minor patient, or fromthe guardian of an inconpetent patient.
14 | The adninistrator of the forensic facility or his or her

15| designated representative may, with the concurrence of the

16 | patient's attendi ng physician, authorize energency surgical or
17 | nonpsychiatric nedical treatnent if such treatnent is deened
18 | lifesaving or for a situation threatening serious bodily harm
19| to the patient and perm ssion of the patient or the patient's
20 | guardi an cannot be obtai ned.

21 (4) QUALITY OF TREATMENT. --Each patient conmmitted

22 | pursuant to this chapter shall receive treatnent suited to his
23| or her needs, which shall be adm nistered skillfully, safely,
24 | and humanely with full respect for the patient's dignity and
25| personal integrity. Each patient shall receive such nedical
26 | vocational, social, educational, and rehabilitative services
27 | as the patient's condition requires to bring about an early
28 | return to his or her conmmunity. 1In order to achieve this

29 | goal, the departnent is directed to coordinate its forensic
30| nental health and nental retardation prograns with all other
31
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prograns of the departnment and other appropriate state
agenci es.

(5) COWUNI CATI ON, ABUSE REPORTING AND VISITS. --

(a) Each patient conmmtted pursuant to the provisions
of this chapter has the right to communicate freely and
privately with persons outside the facility unless it is
determ ned that such communication is likely to be harnful to
the patient or others.

(b) Each patient conmmtted under the provisions of
this chapter shall be allowed to receive, send, and mai
seal ed, unopened correspondence; and no patient's inconing or
out goi ng correspondence shall be opened, del ayed, held, or
censored by the facility unless there is reason to believe
that it contains itens or substances which may be harnful to
the patient or others, in which case the adninistrator nay
di rect reasonabl e exam nation of such mail and may regul ate
the disposition of such itens or substances. "Correspondence"
does shalt+ not include parcels or packages. Forensic
facilities are authorized to pronul gate reasonable rules to
provide for the inspection of parcels or packages and for the
renoval of contraband itens for health or security reasons
prior to the contents being given to a resident.

(c) If a patient's right to conmunicate is restricted
by the administrator, witten notice of such restriction shal
be served on the patient or the patient's guardi an or
representatives, and such restriction shall be recorded on the
patient's clinical record with the reasons therefor. The
restriction of a patient's right to communi cate shall be
reviewed at | east every 90 days.

(d) Each forensic facility shall establish reasonabl e
rul es governing visitors, visiting hours, and the use of

14
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1| tel ephones by patients in the |east restrictive possible

2 | manner.

3 (e) Each patient commtted pursuant to this chapter

4 | shall have ready access to a tel ephone in order to report an
5] all eged abuse. The facility or programstaff shall verbally
6] and in witing informeach patient of the procedure for

7| reporting abuse. A witten copy of that procedure, including
8 | the tel ephone nunber of the abuse registry and reporting

9| fornms, shall be posted in plain view

10 (f) The departnent shall adopt rules providing a

11 | procedure for reporting abuse. Facility staff shall be

12 | required, as a condition of enploynent, to becone famliar

13| with the procedures for the reporting of abuse.

14 (6) CARE AND CUSTODY OF PERSONAL EFFECTS OF

15| PATIENTS. --A patient's right to his or her clothing and

16 | personal effects shall be respected. The departnent by rule,
17 | or the adnministrator of any facility by witten institutiona
18 | policy, nmay declare certain itens to be hazardous to the

19 | welfare of patients or others or to the operation of the

20| facility. Such itens may be restricted fromintroduction into
21| the facility or nay be restricted frombeing in a patient's
22 | possession. The administrator nmay take tenperary custody of
23 | such effects when required for nedical and safety reasons.

24 | Custody of such personal effects shall be recorded in the

25| patient's clinical record.

26 (7) VOTING IN PUBLI C ELECTIONS. -- A patient comitted
27 | pursuant to this chapter who is eligible to vote according to
28| the laws of the state has the right to vote in the primary and
29 | general elections. The departnent shall establish rules to
30| enabl e patients to obtain voter registration forns,

31| applications for absentee ballots, and absentee ball ots.

15
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1 (8) CLIN CAL RECORD; CONFI DENTIALITY.--A clinica

2| record for each patient shall be maintained. The record shal
3| include data pertaining to adm ssion and such ot her

4 | information as may be required under rules of the departnent.
5] Unl ess wai ved by express and infornmed consent by the patient
6| or the patient's legal guardian or, if the patient is

7 | deceased, by the patient's personal representative or by that
8| fam |y nmenber who stands next in line of intestate succession
9| or except as otherwi se provided in this subsection, the

10| clinical record is confidential and exenpt fromthe provisions
11 ] of s. 119.07(1) and s. 24(a), Art. | of the State

12 | Constitution.

13 (a) Such clinical record may be rel eased

14 1. To such persons and agencies as are designated by
15| the patient or the patient's |egal guardian

16 2. To persons authorized by order of court.

17 3. To a qualified researcher, as defined by rule; a
18 | staff nenber of the facility; or an enployee of the departnent
19 | when the adnministrator of the facility or secretary of the

20 | departnent deens it necessary for treatnent of the patient,
21 | mai nt enance of adequate records, conpilation of treatnent

22 | data, or evaluation of prograns.

23 4. For statistical and research purposes if the

24 | information is abstracted in such a way as to protect the

25| identity of individuals.

26 5. If a patient receiving services pursuant to this
27 | chapter has declared an intention to harm ot her persons;

28 | however, only the declaration may be discl osed.

29 6. To the parent of a nentally ill or nentally

30| retarded person who is commtted to, or is being treated by, a
31| forensic nmental health facility or program when such

16
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information is linmted to that person's treatnent plan and
current physical and nental condition. Rel ease of such

i nformati on shall be in accordance with the code of ethics of
t he profession invol ved.

(b) Notwi thstandi ng other provisions of this
subsection, the departnent nmay request or receive fromor
provide to any of the following entities client information to
facilitate treatnent, rehabilitation, and continuity of care
of any forensic client:

1. The Social Security Administration and the United
States Department of Veterans Affairs;

2. Law enforcenent agencies, state attorneys, public
defenders or other attorneys defending the patient, and judges
inregard to the patient's status;

3. Jail personnel in the jail to which a client nay be
returned; and

4. Community agencies and ot hers expected to provide
followup care to the patient upon his or her return to the
communi ty.

(c) The departnment shall say provide notice to any
patient's next of kin or first representative regardi ng any
serious nedical illness or the death of the patient.

(d)1. Any law enforcenent agency, treatnent facility,
or other governnmental agency that receives information
pursuant to this subsection shall nmaintain the confidentiality
of such information except as otherw se provided herein.

2. Any agency or private practitioner who acts in good
faith in releasing information pursuant to this subsection is
not subject to civil or crinmnal liability for such rel ease.

(9) HABEAS CORPUS. - -

17
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(a) At any tine, and without notice, a person detained
by a facility, or a relative, friend, guardi an
representative, or attorney on behalf of such person, nay
petition for a wit of habeas corpus to question the cause and
legality of such detention and request that the circuit court
issue a wit for release. Each patient committed pursuant to
this chapter shall receive a witten notice of the right to
petition for a wit of habeas corpus.

(b) A patient or the patient's guardi an or
representatives may file a petition in the circuit court in
the county where the patient is conmtted alleging that the
patient is being unjustly denied a right or privilege granted
herein or that a procedure authorized herein is being abused.
Upon the filing of such a petition, the circuit court shal
have the authority to conduct a judicial inquiry and to issue
any appropriate order to correct an abuse of the provisions of
this chapter.

(10) TRANSPORTATI ON. - -

(a) The sheriff shall consult with the governing board
of the county as to the npbst appropriate and cost-effective
neans of transportation for forensic clients comritted for
treatnent. Such consultation shall include, but is not
limted to, consideration of the cost to the county of
transportation perforned by sheriff's departnent personnel as
opposed to transportation perforned by other neans and, if
sheriff's departnent personnel are to be used for
transportation, the effect such use will have, if any, on
service delivery levels of the sheriff's road patrol. After
such consultation with the governing board of the county, the
sheriff shall determ ne the nbst appropriate and

18
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1| cost-effective neans of transportation for forensic clients

2| conmitted for treatnent.

3 (b) The governing board of each county may s

4 | avthort+zed—to contract with private transport conpanies for

5] the transportation of such patients to and froma forensic

6| facility.

7 (c) Any conpany that transports a patient pursuant to
8| this section is considered an i ndependent contractor and is

9| solely liable for the safe and dignified transportation of the
10 | patient. Any transport conpany that contracts with the

11 | governing board of a county for the transport of patients as
12 | provided for in this section shall be insured and provide no
13 | Il ess than $100,000 in liability insurance with respect to the
14 | transportation of the patients.

15 (d) Any conpany that contracts with a governing board
16 | of a county to transport patients shall conply with the

17 | applicable rules of the departnent to ensure the safety and
18 | dignity of the patients.

19 (11) LIABILITY FOR VI OLATI ONS. - - Any person who
20| violates or abuses any rights or privileges of a patient
21 | provided by this chapter aet is liable for danages as
22 | determined by law. Any person who acts in good faith in
23| complying with the provisions of this chapter aet is inmune
24 | fromcivil or crimnal liability for his or her actions in
25| connection with the adm ssion, diagnosis, treatnent, or
26 | di scharge of a patient to or froma facility. However, this
27 | subsection does not relieve any person fromliability if the
28 | person is negligent.
29 Section 5. Section 916.108, Florida Statutes, is
30 | anended to read:
31
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1 916. 108 Training of nmental health experts.--The

2 | evaluation of defendants for conpetency to proceed stand—t+ialt
3] or sanity at the tine of the comm ssion of the offense shal

4 | be conducted in such a way as to ensure uniform application of
5] all applicable the criteri a enuvreratetd—+nRutes—3—210—and

6 | 3—216—FtoridaRutes—of—Crmnal—Procedure. The depart nent

7 | shall develop, and nay contract with accredited institutions:
8 (1) To provide:

9 (a) A plan for training conmmunity nental health

10 | professionals to performforensic evaluations and to

11 | standardi ze the applicable criteria and procedures to be used
12 | in these evaluations as provided in ss. 916.118-916.42. +~

13 (b) dinical protocols and procedures based upon the
14 | applicabl e criteria. ofRules—3216—and3216FHoridaTRutes
15 | ef—CErimnal—Procedure—and

16 (c) Training for community nental health professionals
17 1 in the application of these protocols and procedures in

18 | perforning forensic evaluations and providing reports to the
19 | courts. ;—and

20 (2) To conpile and maintain the necessary information
21| for evaluating the success of the forensic training this

22 | program including the nunber of persons trained, the cost of
23 | operating the program and the effect on the quality of

24 | forensic evaluations as neasured by appropriateness of

25| adnmissions to state forensic facilities and to conmunity-based
26 | care prograns.

27 Section 6. Section 916.11, Florida Statutes, is

28 | anended to read:

29 916. 11 Appoi ntnment of experts.--

30

31
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(1) (a) Semnmiannually, the departnent shall provide the
courts with a list of nental health professionals who have
conpl et ed approved training as experts.

(b) The court may appoint not fe nore than three or
aner- fewer than two experts to determne issues of the nenta
condition of a defendant in a crimnal case, including the
i ssues of conpetency to proceed stand—t+ri+al, insanity, and
i nvoluntary hospitalization or placenent. The panel of
experts may eval uate the defendant in jail or in another
appropriate local facility.

(c) To the extent possible, at |east one of the
appoi nted experts shall be either a state-enployed
psychiatrist, psychol ogist, or physician if in the |loca
vicinity; a psychiatrist, psychol ogist, or physician
designated by the district alcohol, drug abuse, and nental
health programoffice; or a community nental health center
psychi atrist, psychol ogi st, or physician

(d) If a defendant's suspected nmental condition is
nmental retardation, the court shall appoint the devel opnent al
servi ces program of the departnent ef—Heatth—and
Rehabit+i-tative—Services to exanm ne the defendant and deternine
whet her she or he neets the definition of "retardation" in s.
393.063 and, if so, whether she or he is conpetent to stand
trial.

(2) Expert witnesses appointed by the court to
deternine the nmental condition of a defendant in a crimna
case shall be allowed reasonable fees for services rendered as
W t nesses, which shall be paid by the county in which the
i ndi ctment was found or the information or affidavit was
filed. State enpl oyees shall be paid expenses pursuant to s.
112.061. The fees shall be taxed as costs in the case.

21
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Section 7. Section 916.16, Florida Statutes, is
transferred, renunbered as section 916.111, Florida Statutes,
and anended to read:

916. 111 94616 Jurisdiction of commtting court.--The
committing court shall retain jurisdiction in the case of any
patient hospitalized or, if retarded, adnitted to retardation
residential services under purstant—te this chapter. Ne Such
person may not be rel eased except by order of the committing
court. The administrative hearing exam ner does not shat+ have
Ao jurisdiction to deternmine issues of continuing
hospi talization or rel ease of any person admitted under
purstant—to this chapter

Section 8. Section 916.175, Florida Statutes, is
transferred, renunbered as section 916.112, Florida Statutes,
and anended to read:

916. 112 946-—1#5 Escape fromtreatnent program

penalty.--A client involuntarily conmitted teo—the—departrent
under the—provisiens—oef this chapter who escapes or attenpts
to escape fromsuch involuntary conmtnent commits the
departwent—s—gutty—of a felony of the second degree,

puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

Section 9. Section 916.178, Florida Statutes, is

transferred, renunbered as section 916.113, Florida Statutes,

and anended to read:

916.113 916178 Introduction or renoval of certain
articles unlawful; penalty.--

(1) (a) Except as authorized by law or as specifically
aut hori zed by the person in charge of a forensic facility, it
is unlawful to introduce into or upon the grounds of any
forensic facility under the supervision or control of the

22
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departnment, or to take or attenpt to take or send therefrom
any of the following articles, which are hereby—deetared—to—-be
contraband for the purposes of this section

1. Any intoxicating beverage or beverage that whieh
causes or mmy cause an intoxicating effect;

2. Any controlled substance as defined in chapter 893;

3. Any firearmor deadly weapon; or

4. Any other itemtters—as determ ned by the
departnment, and as designated by departnental rule or by the
adm nistrator of any facility, and designated by witten
institutional policies, to be hazardous to the welfare of
patients or the operation of the facility.

(b) It is unlawful to transmit to, attenpt to transnit
to, or cause or attenpt to cause to be transnitted to or
received by any patient of any facility any article or thing
declared by this section to be contraband, at any place which
is outside of the grounds of such facility, except as
aut hori zed by law or as specifically authorized by the person
in charge of such facility.

(2)(a) Al individuals or vehicles entering upon the
grounds of any forensic facility under the supervision or
control of the departnment are shatH—be subject to reasonable
search and sei zure of any contraband materials introduced
t hereon, for purpose of enforcenent of this chapter

(b) These provisions shall be enforced by
institutional security personnel as defined in s. 916. 106(5)
5—916-106(6).

(c) \Whoever violates any provision of subparagraph
(1) (a)2. or subparagraph (1)(a)3. comits +s—guitty—of a
felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

23
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1 Section 10. Section 916.19, Florida Statutes, is

2| transferred and renunbered as section 916.114, Florida

3| Statutes.

4 Section 11. Section 916.20, Florida Statutes, is

5| transferred and renunbered as section 916.115, Florida

6| Statutes.

7 Section 12. Section 916.118, Florida Statutes, is

8| created to read

9 916.118 Definitions.--As used in ss. 916.118-916.17,
10 | the term

11 (1) "Mentally ill defendant" or "nentally retarded
12 | defendant"” neans a person who is nentally ill, as defined in
13 | subsection (2), or nentally retarded, as defined in subsection
14 |(3), who is conmmitted to the departnent, and who:

15 (a) Has been deternined to need treatnent for nental
16 | ill ness or nental retardation

17 (b) Has been found inconpetent to proceed, has

18 | criminal charges pending, or has pleaded nol o contendere to,
19| or been found guilty of, a crinminal offense regardl ess of
20| adjudication, but is not an inmate of the Departnent of
21| Corrections or any other correctional facility; and
22 (c) Has been deternined by the departnent to:
23 1. Be dangerous to hinself or herself, or to others;
24 | or
25 2. Present a clear and present potential to escape
26 (2) "Mentally ill" neans having an inpairnent of the
27 | enotional processes, of the ability to exerci se conscious
28 | control of one's actions, or of the ability to perceive
29 | reality or to understand, which inpairnment substantially
30| interferes with a person's ability to neet the ordinary
31| demands of living, regardl ess of etiology. For the purposes of
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1| ss. 916.118-916.17, the term does not include sinple

2| intoxication, a person who is solely nentally retarded, or a
3| condition that is manifested only by antisocial behavi or or

4 | drug addicti on.

5 (3) "Mentally retarded" neans significantly subaverage
6 | general intellectual functioning, with concurrent deficits in
7 | adapti ve behavior, which is manifested frombirth until age

8| 18. For the purpose of this subsection, the phrase

9 |'significantly subaverage general intellectual functioning"

10 | neans performance at a level that is two or nore standard

11 | devi ations bel ow the nean score on a standardi zed intelligence
12 | test specified by rule of the departnent. For this purpose of
13 | this subsection, the phrase "adaptive behavior" neans the

14 | effectiveness or degree with which an individual neets the

15 | standards of personal independence and social responsibility
16 | expected of an individual of his or her age, cultural group,
17 | and conmunity.

18 Section 13. Section 916.119, Florida Statutes, is

19 | created to read:
20 916.119 Applicability of ss. 916.118-916.17.--Sections
21| 916.118-916. 17 apply to any nentally ill or nentally retarded
22 | defendant defined in s. 916.118.
23 Section 14. Section 916.12, Florida Statutes, is
24 | anended to read:
25 916. 12 Mental conpetence to proceed stand—t+iat. --
26 (1) A person is inconpetent to proceed stand—t+iat
27 | within the nmeaning of ss. 916.118-916. 17 this—ehapter if the
28 | person does not have sufficient present ability to consult
29 | with her or his lawer with a reasonabl e degree of rationa
30 | understanding or if the person does not have a has—oe rationa
31
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and;—as—wetH—as fact ual ;-under st andi ng of the proceedi ngs
agai nst her or him

(2) A defendant who, because of psychotropic
nedi cation, is able to understand the nature of proceedi ngs
and assist in her or his defense shall not automatically be
deened i nconpetent to proceed stant—trial sinply because the
defendant's satisfactory nental functioning is dependent upon
such nedication. As used in this subsection, the term
"psychotropi ¢ nedi cati on" neans any drug or conpound used to
treat nmental or enotional disorders affecting the m nd,
behavi or, intellectual functions, perception, npods, or
enotions and includes antipsychotic, antidepressant,
antimani c, and anti anxi ety drugs.

Section 15. Section 916.13, Florida Statutes, is
amended to read:

916. 13 Involuntary conmitnent of defendant adjudicated

i nconpetent to proceed stantd—t+riat—or—inconpetent—For
sentencing. - -

(1) CRITERIA --Every defendant persenr adj udi cat ed
i nconpetent to proceed stantd—t+riat—or—inconpetent—For
sentenctng, pursuant to the applicable Florida Rul es of
Crimnal Procedure, nay be involuntarily committed for
treatnent upon a finding by the court of clear and convincing
evi dence that:

(a) The person is nentally ill and because of her or
his nental illness, or that the person is nentally retarded
and because of her or his nmental retardation:

1. The person is manifestly incapable of surviving
alone or with the help of willing and responsible fanily or
friends, including available alternative services, and,

Wi thout treatnent, the person is likely to suffer from negl ect
26
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1| or refuse to care for herself or hinself and such neglect or
2 | refusal poses a real and present threat of substantial harmto
3| her or his well-being; or

4 2. There is a substantial likelihood that in the near
5] future the person will inflict serious bodily harmon herself
6| or hinself or another person, as evidenced by recent behavior
7 | causing, attenpting, or threatening such harm and

8 (b) Al available, less restrictive treatnent

9| alternatives, including treatnent in comunity residential

10| facilities or community inpatient or outpatient settings,

11 | which would offer an opportunity for inprovenent of the

12 | person's condition have been judged to be inappropriate.

13 (2) ADM SSI ON FOR TREATMENT TO-A—FORENSHCFACHTY. - -
14 (a) Every defendant persenr who has been adj udi cat ed
15| i nconpetent to proceed stant—t+riat—or—i+neconpetent—For

16 | sentencing, and who neets the criteria for commtnment to the
17 | departnent under ss. 916. 118-916. 17 the—provisions—of—this

18 | ehapter, shall be comritted to the departnent, and the

19 | departnent nmay retain and treat the defendant. No later than
20| 6 nonths after the date of commtnent or at the end of any

21 | period of extended commitnent, or at any tine the

22 | administrator shall have deternined that the defendant has

23 | regai ned conpetency to proceed stang—t+iat or no | onger neets
24 | the criteria for conti nued comm tnent, the adm ni strator shal
25| file a report with the court pursuant to the applicable

26 | Florida Rules of Crimnal Procedure.

27 (b) A defendant adjudicated inconpetent to proceed

28 | stand—t+i+at due to her or his nmental retardation may be

29 | ordered into a secure facility designated by the departnent
30| for retarded defendants. The departnent nmay not transfer a
3l | client fromthe secure facility to another residential setting

27
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wi thout first notifying the court; the departnment nay transfer
such defendant unl ess the departnent receives witten
objection to the transfer fromthe court within 30 days after
recei pt of the notice by the court. A Ne retarded client may
not be placed in the designated secure facility except by
crimnal court order. However, if crimnal charges are
subsequently dropped and the client is involuntarily adnmitted
to retardation residential services, the placenent at the
secure facility may be continued if so ordered by the
commtting court following a hearing with the sane due process
requirements as set out ins. 393.11 for an initial

i nvoluntary adm ssion. Such court hearings shall be held at

| east annually, with notice to the state attorney, and each
order of continuing placenent shall be based on a finding that
the client is likely to physically injure others as specified
ins. 393.11 s—3931HH(e)y2. tnno<case+rmay Aclient's

pl acement in a secure facility nay not exceed the naxi num
sentence for the crine for which she or he was charged.

Section 16. Section 916.14, Florida Statutes, is
amended to read:

916.14 Statute of limtations; fornmer jeopardy.--The
statute of limtations is shalH- not be applicable to crimna
charges di sm ssed because of the inconpetency of the defendant
to proceed stanrd—tri+al. |f a defendant is declared
i nconpetent to proceed stantg—t+iat during trial and afterwards
is declared conpetent to proceed stant—trial, the defendant's
ot her, unconpleted trial does shat- not constitute fornmner
j eopar dy.

Section 17. Section 916.145, Florida Statutes, is
amended to read:

28
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916. 145 Adj udi cation of inconpetency due to nental
retardation; dismssal of charges.--The charges agai nst any
def endant adjudi cated i nconpetent to proceed stant—t+iat due
to his or her nental retardation shall be dismissed if the
def endant renmins inconpetent to proceed stant—trialt 2 years
after such adjudication, unless the court in its order
specifies its reasons for believing that the defendant will
becone conpetent to proceed stand—tr+at and the tine within
whi ch the defendant is expected to becone conpetent to proceed
stant—trat

Section 18. Section 916.15, Florida Statutes, is
r epeal ed

Section 19. Section 916.17, Florida Statutes, is
amended to read:

916.17 Conditional release.--

(1) The committing court may order a conditiona

rel ease of any defendant who has been committed under ss.

916. 118- 916. 17 accorting—to—afnding—ot—inconpetency—to——stand
ol el . F L I . ey
based on an approved plan for providing appropriate outpatient

care and treatment. |f At—sueh—tife—as the adm ni strator
determ nes that shaH—determne outpatient treatnent of the
defendant is to—be appropriate, she or he may file with the

court, with copies to all parties, a witten plan for
out patient treatnent, including recomendations fromqualified
professionals. Such a plan may be subnitted by the defendant.
The plan nust shatt incl ude:

(a) Special provisions for residential care or
adequat e supervi sion of the defendant.

(b) Provisions for outpatient nental health services.

29
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1 (c) If appropriate, reconmmrendations for auxiliary

2 | services such as vocational training, educational services, or
3 | special nedical care

4

5]Inits order of conditional release, the court shall specify
6 | the conditions of release based upon the rel ease plan and

7| shall direct the appropriate agencies or persons to submit

8| periodic reports to the court regarding the defendant's

9| conpliance with the conditions of the release and progress in
10| treatnent, with copies to all parties.

11 (2) If at any tine it appears that the defendant has
12 | failed to conply with the conditions of release, that the

13 | defendant's condition has deteriorated to the point that

14 | inpatient care is required, or that the rel ease conditions
15| should be nodified, the court shall hold a hearing within 7
16 | days and may nodify the rel ease conditions or order that the
17 | defendant be returned to the departnent for further treatnent.
18 (3) If at any tine it is deternined after a hearing
19 | that the defendant no | onger requires court-supervised

20| followp care, the court shall termnate its jurisdiction in
21 | the cause and di scharge the defendant.

22 Section 20. Section 916.21, Florida Statutes, is

23 | created to read:

24 916.21 G@uilty but insane; evidence.--

25 (1) A defendant is guilty but insane if, because of a
26 | nental di sease or defect, the defendant:

27 (a) Did not know what he or she was doing or did not
28 | know t he consequences of what he or she did; or

29 (b) Knew what he or she was doi ng and knew t he

30 | consequences of what he or she did, but did not know it was
31| wong.

30
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1 (2) As used in ss. 916.21-916.42, the term "nental

2 | di sease or defect" does not include an abnornality nanifested
3|l only by repeated crinminal or otherwi se antisocial conduct or
4| any abnornmality constituting solely a personality disorder

5 (3) A nmental disease or defect that constitutes

6| insanity is an affirnmati ve defense through which the defendant
7 | must assert and prove by clear and convinci ng evidence that,
8| at the tine the act constituting the crininal offense was

9| commtted, the defendant, as a result of a nental di sease or
10 | defect, was unable to appreciate the nature and effect of the
11 | wrongful ness of the act.

12 Section 21. Section 916.22, Florida Statutes, is

13 | created to read:

14 916.22 Notice prerequisite to defense; content.--

15 (1) A defendant nmay not introduce evidence on the

16 | issue of insanity unless he or she gives notice of intent to
17 |1 do so in the manner provided in subsection (2).

18 (2) The defendant shall neke a plea of not guilty and
19 | shall file a witten notice of intent to assert an insanity
20 | defense under ss. 916.21-916.42. If the court finds just cause
21| for failure to file the notice at the tine of nmaking the plea
22 | notice may be filed at any tine after the plea, but before

23| trial. If the defendant fails to file such notice, the

24 | defendant nmay not introduce evidence for the establishnent of
25| an insanity defense under ss. 916.21-916.42 unless the court,
26| in its discretion, permts such evidence to be introduced on
27 | the basis that the defendant denpnstrates just cause for

28 | failure to file the notice

29 Section 22. Section 916.23, Florida Statutes, is

30| created to read:

31
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1 916.23 WMental exami nation of defendant; notice

2| required.--Upon the filing of the notice of intent to assert
3] an insanity defense under ss. 916.21-916.42, the state nmay

4 | have at | east one psychiatrist or |licensed psychol ogist of its
5| selection exanine the defendant. The state nust file notice
6| with the court of its intention to have the def endant

7 | exani ned.

8 Section 23. Section 916.24, Florida Statutes, is

9| created to read

10 916.24 Form of verdict of guilty but insane.--Wen the
11 | defendant is found guilty but insane under ss. 916.21-916. 42,
12 | the verdict and judgnent nust so state.

13 Section 24. Section 916.25, Florida Statutes, is

14 | created to read:

15 916.25 Entry of order; victimnotification.--

16 (1)(a) After entry of a judgnent of guilty but insane,
17 | the court shall, on the basis of the evidence given at the
18 | trial, or at a separate hearing if requested by either party,
19 | nake an order of conmitnent to the departnent for custody,

20| care, and treatnent; an order of conditional rel ease, pending
21| a determination as to care and treatnent upon an initial

22 | hearing by the Forensic Security Review Board; or an order of
23 | di scharge, whichever is appropriate under ss. 916.21-916. 42.
24 (b) Wth respect to an order of conmitnent to the

25 | departnent for custody, care, and treatnent or an order of

26 | conditional release pending deternmination by the board as to
27 | care and treatnent, the Forensic Security Review Board shal
28 | deternmine the care and treatnment of the defendant and has

29 | jurisdiction for such purpose under ss. 916.21-916. 42.

30

31
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(c) The committing court retains continuing

jurisdiction over a defendant found guilty but insane unti

the court issues a final order of discharge.

(2) |If the court nmakes an order of commitnent to the

departnent for custody, care, and treatnent or an order of

conditi onal rel ease pending deternmnation as to care and

treatnent upon an initial hearing by the Forensic Security

Revi ew Board, the court shall al so

(a) State on the record the offense for which the

def endant was char ged.

(b) Make specific findings in its order as to whether

there is a victimof the offense for which the defendant has

been found guilty but insane and, if so, whether the victim

wi shes to be notified of any hearings by the Forensic Security

Revi ew Board whi ch concern the defendant or of any conditi onal

rel ease of the defendant, discharge of the defendant, or

escape of the defendant from custody.
Section 25. Section 916.26, Florida Statutes, is
created to read

916.26 Oder giving jurisdiction to the Forensic

Security Review Board; order of commtnment or conditional

rel ease; notice; appeal.--

(1) Following the entry of a judgnent under s. 916. 24

and the dispositional deternination under s. 916.25, the court

shal |l order that the defendant be placed under the

jurisdiction of the Forensic Security Review Board if the

court finds that:

(a) The defendant was charged with a felony or was

charged with a m sdeneanor committed during the course of a

crimnal episode in which the defendant caused physical injury

or risk of physical injury to another;
33
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(b) By a preponderance of the evidence, the defendant

is affected by a nental disease or defect and, because of such

condition, is nanifestly dangerous to others; and

(c) The defendant requires comitnment to the

departnent for custody, care, and treatnent or conditiona

rel ease pending deternmination as to care and treatnent upon an
initial hearing by the board under ss. 916.21-916. 42.
(2) The deternmination as to whether the defendant

shoul d be conmitted to the departnent for custody, care, and

treatnent or conditionally rel eased pendi ng deterninati on as

to care and treatnent upon an initial hearing by the board
under ss. 916.21-916.42 shall be nmade as foll ows:
(a) If the court finds that the defendant is affected

by a nmental disease or defect and, because of such condition

is manifestly dangerous to others and is not a proper subject

for conditional release, the court shall order the person

committed to the departnent for custody, care, and treatnent,

pendi ng deternination as to care and treatnent upon an initial

hearing by the board in accordance with ss. 916. 21-916. 42.
(b)1. If the court finds that the defendant is
affected by a nental disease or defect and, because of such

condition, is nmanifestly dangerous to others, but the

def endant can be adequately controlled with supervision and

treatnent if conditionally rel eased and that necessary

supervi sion and treatnent are available, the court may order

t he defendant conditionally rel eased pending determ nati on as

to care and treatnent upon an initial hearing by the board,

subj ect to any supervisory orders of the court in the best

interests of justice, the protection of society, and the

wel fare of the person

34
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1 2. The court shall designate an appropriate person or
2| state, county, or local agency to supervise the defendant upon
3| release, subject to such conditions as the court directs in

4| the order for conditional release. The court shall notify the
5| supervi sor of the desi gnhated agency and shall provide the

6 | supervi sor an opportunity to be heard before the defendant is
7 | rel eased to supervision

8 3. After receiving an order entered under this

9 | paragraph, the court-designated supervisor shall assune

10 | i medi ate supervision of the defendant pending the initial

11| board hearing. If, at the initial board hearing, the board

12 | approves the court-desi gnated supervisor and conditionally

13 | rel eases the defendant as provided in s. 916.29, the

14 | court-desi gnated supervisor shall continue to supervise the
15 | defendant pursuant to the direction of the board, and nust

16 | report in witing at | east once each nonth to the board

17 | concerning the defendant's conpliance with the court's

18 | conditions of rel ease.

19 (3) For purposes of ss. 916.21-916.42, a defendant who
20| is affected by a nental disease or defect that is in a state
21| of renission is considered to have a nental disease or defect
22 | that requires supervision if the disease nay, with reasonabl e
23 | probability, occasionally becone active and, when active,

24 | render the defendant nani festly dangerous to others.

25 (4) Before deternining whether a person should be

26 | conditionally rel eased pending determ nation as to care and
27 | treatnent upon an initial hearing by the board, the court nay
28 | order eval uations, exam nations, and conpliance as provided in
29 | ss. 916.21-916. 42.

30 (5) In naking its determination as to whether a

31 | defendant should be conmitted to the departnent for custody,

35
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1| care, and treatnent or conditionally rel eased pendi ng

2| determnation as to care and treatnent upon an initial hearing
3| by the board, the court's primary concern shall be the

4 | protection of the public.

5 (6) |If the court conditionally rel eases the defendant
6 | pending deternination as to care and treatnent upon an initial
7 | hearing by the board, the court shall notify the board in

8| witing of the court's order of conditional rel ease, the

9 | supervi sor designated, and all other conditions of rel ease.
10 | The defendant shall remain on conditional rel ease pendi ng an
11 ) initial hearing by the board in accordance with ss.

12 ] 916. 21-916. 42. Upon conpliance with this section and subject
13 ) to final discharge by the conmmitting court, the board shal

14 | assune jurisdiction over the defendant.

15 (7) An order of the court under this section is a

16 | final order and may be appeal ed by the defendant found guilty
17 | but insane. The defendant is entitled, on appeal, to suitable
18 | counsel. |If the defendant is indigent, an attorney shall be
19 | appointed to represent himor her

20 (8) Upon placing a defendant under the jurisdiction of
21| the board, the court shall notify the defendant of the right
22| to appeal and the right to a hearing before the board in

23 | accordance with ss. 916.29(6) and 916. 31(4).

24 Section 26. Section 916.27, Florida Statutes, is

25| created to read:

26 916.27 Conmitnent to the departnent or conditiona

27 | rel ease to the board; standard of proof.--

28 (1) Following the entry of a judgnent under s. 916. 24
29 | and the dispositional determination under s. 916.25, if the
30| court finds by a preponderance of the evidence that the

31| defendant is affected by a nental disease or defect and,
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because of such condition, is manifestly dangerous to others

and requires commitnent to the departnent for custody, care,

and treatnent or conditional release to the board, the court

shal | make such disposition of the person under s. 916. 26.

(2) Unless stated otherwi se, the standard of proof in

al | dispositional proceedi ngs under ss. 916.21-916.42 is a

pr eponder ance of the evidence.
Section 27. Section 916.28, Florida Statutes, is
created to read

916.28 Oder of discharge.--Following the entry of a

judgnent under s. 916.24 and the dispositional deternination
under s. 916.25, if the court finds that the defendant is no
| onger affected by a nental disease or defect or, if so

affected, is no longer nmanifestly dangerous to others and is

not in need of care, supervision, or treatnent, the court

shal | order the defendant discharged from cust ody.
Section 28. Section 916.29, Florida Statutes, is
created to read

916.29 Conditional rel ease by Forensic Security Review

Board; supervision; ternination, nodification, or discharge;

heari ng. - -
(1) The conditional rel ease of a defendant by the

Forensic Security Review Board includes, but is not limted

to:

(a) The nonitoring of nental health treatnent under

t he supervisory order of the board.

(b) The supervision of the board's conditions of

rel ease under subsection (2).

(c) The supervision of the court's conditions of
rel ease under s. 916.26(2)(b).

37
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(2)(a) |If the Forensic Security Review Board

det er ni nes:
1. Upon its initial hearing:

a. That a defendant who has been comitted by the

court to the departnent under s. 916.26(2)(a) for custody,

care, and treatnent; or

b. That a defendant who has been conditionally

rel eased by the court pending board determ nation as to care

and treatnent;

2. Upon any hearing, that a defendant who has been

commtted by the board to the departnent for custody, care,

and treat nent

is affected by a nental disease or defect and, because of such

condition, is nmanifestly dangerous to others but can be

adequately controlled with supervision and treatnent if

conditionally rel eased by the board, and that necessary

supervi sion and treatnent are available, the board may order

such defendant conditionally rel eased, subject to supervisory

orders of the board which are in the best interest of justice,

the protection of the public, and the welfare of the

def endant .
(b) The board nmmy desi gnate any person or any state,

county, or local agency the board considers capabl e of

supervi sing the defendant's care and treat nent upon rel ease,

subject to conditions that the board and the comitting court

directs in the conditional release order. If the defendant has

been conditionally rel eased by the court pending an initial

hearing by the board, the board shall authorize the

court-designated supervisor at the initial hearing to continue

supervi sion, unless the defendant or the court-designated
38
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supervi sor denonstrates at the initial hearing that a

di fferent supervisor is necessary. The board shall notify the

def endant or agency to whomcare and treatnment supervision is

desi gnhated and shall provide such defendant or agency an

opportunity to be heard before the rel ease of the defendant to

supervi si on.

(c) After receiving an order entered under this

section, the designated supervisor shall assune supervision of

t he defendant pursuant to the direction of the board, and nust

report in witing not |less than once per nonth to the board

concerning the supervi sed defendant's conpliance with the

board's conditi ons of rel ease.

(d) Subject to its duties to safeguard the best

interests of justice, the protection of society, and the

wel fare of the defendant, the board shall nake every

reasonabl e effort to assure continuity of supervision

(3) Conditions of release contained in orders entered

under this section and s. 916.26(2)(b) may be nodified from

time to tinme, and a defendant's conditional rel ease may be

terni nated by order of the board.
(4) For purposes of ss. 916.21-916.42, a defendant who
is affected by a nental disease or defect that is in a state

of remssion is considered to have a nental di sease or defect

requiring supervision when the di sease nay, with reasonabl e

probability, occasionally becone active and, when active,

render the defendant nmani festly dangerous to others. |In such

case, the defendant nay be continued on conditional rel ease by

the board as provided in this section.

(5)(a) As a condition of release, the board may

require the defendant to report to any state or |ocal nental

heal th program for eval uati on. Wenever nedical, psychiatric,
39
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1| or psychological treatnent is reconmended, the board nay order
2| the defendant, as a condition of release, to cooperate with

3| and accept the treatnent fromthe program

4 (b) The programto which the defendant is referred for
5] evaluation shall performthe evaluation and subnit a witten
6| report of its findings to the board. |If the programfinds that
7| treatnment of the defendant is appropriate, it shall include
8|its recommendations for treatnent in the report to the board.
9 (c) \Whenever treatnent is provided by the program it
10| shall furnish reports to the board on a regular basis

11 | concerning the progress of the defendant.

12 (d) Copies of all reports subnmitted to the board under
13| this section shall be furnished to the departnment, the

14 | defendant, and the defendant's counsel. The confidentiality of
15| these reports shall be deternmined under s. 916.107(8).

16 (e) The programshall conply with any other conditions
17 | of rel ease prescribed by order of the board under this section
18 | or by order of the court under s. 916.26(2)(b).

19 (6)(a) If, at any tine while a defendant is
20| conditionally rel eased under the jurisdiction of the board, it
21 | appears to the board or its chairperson that the defendant has
22 | violated the terns of his or her conditional rel ease or that
23| the nental health of the defendant has changed, the board or
24 | its chairperson nay order the defendant returned to the
25| custody of the departnent for evaluation or treatnent. A
26 | witten order of the board, or its chairperson on behal f of
27 | the board, is sufficient warrant for any officer, as defined
28 in s. 943.10(4), to take the defendant into custody and
29 | transport himor her as soon as practicable to the custody of
30| the departnent. Wthin 20 days after the return of the
31| defendant to the custody of the departnent, the board shal
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conduct a hearing. Notice of the tine and place of the hearing

shall be given to the defendant and the defendant's attorney.

(b) The board may continue the defendant on

conditional release or, if it finds by a preponderance of the

evi dence that the defendant is affected by a nental di sease or

defect and, because of such condition, is manifestly dangerous

to others and cannot be adequately controlled if conditiona

rel ease is continued, the board may order the defendant

commtted to the departnent for custody, care, and treatnent.

(c) The state nust prove by a preponderance of the

evi dence the defendant's unfitness for conditional rel ease.

(d) A defendant in custody as provided in this

subsection has the sane rights as any defendant who appears
bef ore the board under s. 916. 32.
(7) A comunity nental health programdirector, a

director of a facility providing treatment to a defendant on

conditional release, any officer as defined in s. 943.10(14),

or any person responsi ble for supervising a defendant on

conditional release nay take a defendant on conditiona

rel ease into custody or request that the defendant be taken

into custody if there is reasonable cause to believe that the

defendant is manifestly dangerous to others because of a

ment al di sease or defect and that the defendant is in need of

i medi ate custody, care, or treatnent. Any defendant taken

into custody under this subsection shall be transported and

held for not nore than 15 days in a jail or other facility

before being transported to the departnent for custody, care,

and treatnent. A defendant taken into custody under this

subsection has the sane rights as any defendant who appears
bef ore the board under s. 916. 32.
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1 (8)(a) Any defendant conditionally rel eased under the
2| jurisdiction of the board may apply to the board for discharge
3| fromor nodification of the order of conditional rel ease on

4| the grounds that the defendant is no |onger affected by a

5| nental disease or defect or, if still so affected, is no

6 | |l onger mani festly dangerous to others and no | onger requires
7 | supervision, nedication, care, or treatnent.

8 1. If the application is for discharge from an order

9] of conditional release, and if the board approves such

10 | application, it shall be subnmitted to the committing court for
11 | approval and final order of discharge.

12 2. The applicant, at any hearing under this

13 | subsection, nmust prove his or her fitness for discharge from
14 | or nodification of the order of conditional rel ease by a

15 | preponderance of the evidence.

16 3. An application for discharge fromor nodification
17 | of conditional rel ease brought by any one defendant under this
18 | subsection may not be filed nore often than once every 6

19 | nont hs.
20 (b) Upon application by any defendant, or by an agency
21 | responsi ble for supervision or treatnent pursuant to an order
22 | of conditional release, the board shall conduct a hearing to
23 | determ ne whether to continue, nodify, or term nate the
24 | defendant's conditions of rel ease. The application nust be
25 | acconpani ed by a report that sets forth the supporting facts.
26 (9) The board shall mmintain and keep current the
27 | nedical, social, and crimnal history of all defendants under
28 |its jurisdiction. The confidentiality of records maintained by
29 | the board shall be determ ned under s. 916. 107(8).
30 (10) In any determ nation as to whether a defendant
31| should be conmitted to the departnent, conditionally rel eased,
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1| or discharged, the prinmary concern shall be the protection of
2| the public.

3 Section 29. Section 916.31, Florida Statutes, is

4| created to read

5 916.31 Oder of commitnent; application for discharge
6| or conditional rel ease; rel ease plan.--

7 (1) |If the Forensic Security Review Board deternines,
8| upon its initial hearing or at any |later hearing held under

9| ss. 916.21-916.42, that a defendant over whomthe court has
10| given the board jurisdiction under ss. 916.21-916.42 is

11| affected by a nental disease or defect and, because of such
12 | condition, is manifestly dangerous to others and is not a

13 | proper subject for conditional rel ease, the board shall order
14 | that the defendant be committed to the departnent for custody,
15| care, and treatnent.

16 (2)(a) If, at any tine after the court or the board

17 | has conmitted a defendant to the departnent for custody, care,
18 | and treatnent, the departnent is of the opinion

19 1. That the defendant is no |longer affected by a

20 | nental disease or defect or, if so affected, is no | onger

21| mani festly dangerous to others, the departnent shall apply to
22 | the board for an order of discharge, pending application to
23| and final order of the conmmtting court.

24 2. That the defendant continues to be affected by a
25| nental disease or defect and continues to be nanifestly

26 | dangerous to others, but that the defendant can be controlled
27 | with proper care, nedication, supervision, and treatnent if
28 | conditionally rel eased, the departnment shall apply to the

29 | board for an order of conditional release.

30 (b) The application nust be acconpanied by a report

31| that sets forth the facts supporting the opinion of the
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departnent. If the application is for conditional release, the

application nust also be acconpani ed by a verified

condi tional -rel ease pl an.

(c) The board shall hold a hearing on the application

within 60 days after its receipt. Upon the conclusion of the

hearing, the board shall notify the departnent and the

commtting court of its determninations.

(3) The state attorney may choose a psychiatrist or

| i censed psychol ogi st to exam ne the defendant before the

initial hearing or before any later hearing on discharge or

conditional release. Witten results of the exam nation nust

be filed with the board and nust include, but need not be

limted to, an opinion as to the nental condition of the

def endant; whether the defendant is affected by a nental

di sease or defect and, because of such condition, is

mani festly dangerous to others; and whet her the defendant can

be adequately controlled with treatnent as a condition of

rel ease.
(4) Any defendant who has been committed to the
departnent for custody, care, and treatnent, or any person who

is acting on such defendant's behalf, nmay apply to the board

for an order of conditional release or for an order of

di scharge, pending application to and final order of the

commtting court, upon the grounds that:

(a) The defendant is no |l onger affected by a nental

di sease or defect;

(b) |If so affected, the defendant is no | onger

mani f estly dangerous to others; or

(c) The defendant continues to be affected by a nental

di sease or defect and would continue to be nanifestly

dangerous to others without treatnent, but that the defendant
44
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can be adequately controll ed and gi ven proper care and

treatnent if placed on conditional rel ease.

(5) \When application is nade under subsection (4), the

board shall require a report fromthe departnent. The report

nmust be prepared and transmitted as provided in subsection

(2). The defendant nust prove his or her fitness for discharge

or conditional rel ease under the standards of subsection (4)

by a preponderance of the evidence. However, if nore than 2

years have passed since the state had the burden of proof on

that issue, the state nust bear the burden of proving by a

preponderance of the evidence the defendant's | ack of fitness

for discharge or conditional release. An application for the

di scharge or conditional release of any defendant committed to

the departnent for custody, care, and treatnent may not be

filed nore than once every 6 nonths, commencing on the date of

the defendant's initial board hearing.

(6) The board is not required to hold a hearing on a

first application under subsection (4) any sooner than 90 days

after the initial hearing. However, any hearing that results

froma properly fil ed subsequent request nust be held within

60 days after the date the application is filed.

(7)(a) A defendant committed by the court under s.

916. 26 to the departnent may not be held for custody, care,

and treatnent for nore than 90 days after the date of the

court's commtnent order without an initial hearing before the

board to determ ne whether the person should be conditionally

rel eased by the board or discharged, pending application to

and final order of the conmmitting court.

(b) A subsequent hearing to determ ne whether the

def endant should be conditionally rel eased by the board or

di scharged, pending application to and final order of the
45
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1| committing court, nust be held before the board prior to the
2 | def endant being held under the jurisdiction of the board for
3| longer than 2 years.

4 Section 30. Section 916.32, Florida Statutes, is

5| created to read

6 916.32 Hearings on discharge, conditional release,

7| commitnent, or nodification; psychiatric reports; notice.--

8 (1) The Forensic Security Review Board shall conduct a
9 | hearing upon application for conditional rel ease or for

10 | nodification or ternmination of conditional release filed under
11| s. 916.29; upon application for conditional rel ease or

12 | di scharge fromany conmtnent order filed under s. 916. 31

13 | upon application for discharge fromthe jurisdiction of the
14 | board, pending application to and final order of the

15 ) conmitting court, filed under s. 916.33; and upon application
16 | filed as otherwi se required by ss. 916.21-916.42, and shal

17 | nake findings and determ nations on the i ssues before it.

18 (a) |If the board finds that the defendant is no | onger
19 | affected by a nental disease or defect or, if so affected, is
20| no longer nanifestly dangerous to others, the board shal

21 | order that the defendant be discharged fromthe jurisdiction
22 | of the board. An order of the board to rel ease a def endant

23| fromthe jurisdiction of the board shall be nmade pendi ng

24 | application to and final order of the comitting court.

25 (b) If the board finds that the defendant continues to
26 | be affected by a nental disease or defect and is manifestly
27 | dangerous to others, but can be adequately controlled if

28 | conditionally released with treatnent as a condition of

29 | rel ease, the board shall order the defendant conditionally

30| released as provided in s. 916.29, and the defendant shal

31| remni n under conditional release until discharged by the

46
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board, pending application to and final order of the

conmmitting court.
(c) |If the board finds that the defendant has not
recovered froma nental disease or defect and is manifestly

dangerous to others and cannot adequately be controlled if

conditionally rel eased on supervision, the board shall order

that the defendant be conmitted to the departnent for custody,

care, and treatnent.

(2) At any tine the board nay appoi nt a psychiatri st

or licensed psychol ogist to exanm ne any defendant under the

jurisdiction of the board and to report to the board. A report

filed with the board pursuant to the exani nation nust include,

but need not be limted to, an opinion as to the nental

condi ti on of the defendant, whether the defendant is affected

by a nmental disease or defect and because of such condition is

mani festly dangerous to others, and whet her the defendant can

be adequately controlled with treatnent as a condition of

release. To facilitate the exam nati on of the defendant, the

board nmay order that the defendant be placed in the tenporary

custody of any forensic facility or other suitable facility.

(3) The board may nmake the findings and deterni nations

requi red by subsection (1) based upon the witten reports

subm tted under subsection (2). An exam ning psychiatrist or

| i censed psychol ogi st who subnitted a report may be sunmoned

by the board to give testinmony if any nenber of the board

desires further informati on. The board shall consider al

evi dence available to it which is material, relevant, and

reliable regarding the i ssues before the board. Such evidence

may include, but need not be linmted to, the record of trial

the information supplied by the state attorney or any other

interested party including the defendant, any information
47
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concerning the person's nental condition, and the entire

psychiatric and crininal history of the defendant.
(4) The board shall furnish to the defendant, the
defendant's attorney, the state attorney, and the commtting

court witten notice of any hearing conducted under subsection

(1) within a reasonable tine before the hearing. The notice

nmust i ncl ude:

(a) The tine, place, and |l ocation of the hearing.

(b) The nature of the hearing and the specific action

for which a hearing has been requested, the issues to be

considered at the hearing, and a reference to the particul ar

| aws and rul es invol ved.

(c) A statenent of the authority and jurisdiction

under which the hearing is to be held.

(d) A statenent of all rights under subsection (5).
(5) At the hearing, the defendant has the right to:
(a) Appear at all proceedings held under this section

except deliberations by the board.

(b) Cross-examine all witnesses who testify at the

heari ng.

(c) Subpoena witnesses and docunents as provided in s.
916. 38.

(d) Be represented by an attorney, to consult with the

attorney before the hearing, and, if indigent, to have an

attorney appointed to represent himor her

(e) Exanine all information, docunents, and reports

that the board considers. Al information, docunents, and

reports shall be disclosed to the defendant for exam nation as

soon as such infornmation, docunents, and reports are avail abl e
to the board.
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1 (6) A record nust be kept of all hearings before the

2 | board, except board deli berations.

3 (7) Upon the request of any party before the board, or
4] on its own notion, the board nay continue a hearing for a

5| reasonabl e period, which nmay not exceed 60 days, to obtain

6| additional information or testinmony or for other good cause.
7 (8 Wthin 15 days after a hearing conducted under

8 | subsection (1), the board shall provide to the defendant, the
9| defendant's attorney, the state attorney, and the comrtting
10 | court witten notice of the board's decision

11 (9) The standard of proof on all issues at hearings of
12 | the board is a preponderance of the evidence.

13 (10) If the board determ nes that the defendant is

14 | indigent, the board shall appoint an attorney to represent him
15| or her.

16 (11) The state attorney of the circuit fromwhich the
17 | defendant was committed shall represent the state at any

18 | hearing before the board.

19 Section 31. Section 916.33, Florida Statutes, is
20| created to read:
21 916.33 Discharge of defendant under jurisdiction of
22 | Forensic Security Review Board; periodic status review. --
23 (1) Any defendant who is under the jurisdiction of the
24 | Forensic Security Review Board pursuant to ss. 916.21-916. 42
25 | shall be discharged, pending application to and final order of
26 | the committing court, at such tine as the board, upon a
27 | hearing, finds by a preponderance of the evidence that the
28 | defendant is no |onger affected by a nental di sease or defect
29| or, if so affected, is no |longer nmani festly dangerous to
30| others so as to require regular nedical care, nedication
31 | supervision, or treatnent.
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(2) For purposes of subsection (1), a defendant

affected by a nental disease or defect in a state of rem ssion

is considered to have a nental di sease or defect. A defendant

whose nental di sease or defect may, with reasonabl e

probability, occasionally becone active and, when active,

render the defendant mani festly dangerous to others nay not be

di scharged. The defendant shall continue under such

supervi sion and treatnment as the board deenms necessary for the

protection of the public and the defendant.
(3) Any defendant who is under the jurisdiction of the
board and who has spent 5 years on conditional rel ease shal

be brought before the board for a hearing within 30 days

before the expiration of the 5-year period. The board shal

review the defendant's status and determ ne whet her the

def endant should be discharged fromthe jurisdiction of the

board, pending application to and final order of the

conmmitting court.
Section 32. Section 916.34, Florida Statutes, is
created to read

916.34 Conmission of a crine by a defendant under the

jurisdiction of the Forensic Security Review Board; notice to

victim --
(1) When a defendant who is under the jurisdiction of

the Forensic Security Review Board commits another crine, the
court shall nmmke the findings described in s. 916.25(2) with
respect to the additional crine.

(2) |If the court deternmnes that a victim including a

victimof the new crine, desires notification as described in

s. 916.25(2), the board shall nake a reasonable effort to

provide such notification.
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Section 33. Section 916.35, Florida Statutes, is
created to read
916.35 Forensic Security Review Board; judicial review

or order; rulenmaking authority.--

(1) There is established the Forensic Security Revi ew

Board, which shall be an autononpus body that is |ocated

within the Departnent of Health for adninistrative purposes

only. The board shall be conposed of nine nenbers appoi nted by

t he Governor.

(2) The board shall be conposed of the foll ow ng

nenber s:
(a) One psychiatrist who is experienced in the

crimnal justice systemand who is not otherw se enpl oyed

full-tine by the departnment or a community nental health

program
(b) One licensed psychol ogi st who is experienced in

the crinminal justice systemand who is not otherw se enpl oyed

full-tine by the departnment or a community nental health

program
(c) A nmenber who has substantial experience in the

processes of parole and probation

(d) Two nenbers of the general public.

(e) An attorney who has substantial experience in

crimnal trial practice who is not a state attorney, assistant

state attorney, public defender, or assistant public defender

(f) A nmenber who has substantial experience in

victinms' issues.

(g) One licensed nental health professional who is

experienced in the crininal justice systemand not otherw se

enpl oyed full-tine by the departnment or a community nental

heal t h program
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(h) One devel opnental services professional who has

expertise in nmental retardation

(3) Onthe initial appointees, three nenbers shall be

appointed to terns of 2 years, three nenbers shall be

appointed to terns of 3 years, and three nenbers shall be

appointed to terns of 4 years. Thereafter, nenbers of the

board shall be appointed to terns of 4 years. Before the

expiration of the termof a nenber, the Governor shall appoint

a successor whose termshall begin on the following July 1. A

nenber is eligible for reappointnent. If a vacancy occurs on

the board, the Governor shall appoint a nenber to the board

for the unexpired portion of the term

(4) Menbers of the board may not be conpensated for

serving on the board but are entitled to rei nbursenent for

travel and per di em expenses under s. 112.061

(5) Subject to any applicable |aws, the board may hire

enpl oyees to aid it in perfornmng its duties.

(6)(a) The board shall elect one of its nenbers as

chairperson for a 1l-year termand shall determine the duties

and powers of the chairperson.

(b) Three nenbers of the board constitute a quorum for

pur poses of transacting busi ness.

(7) The board shall neet at |east twi ce each nonth

unl ess the chairperson determnes that there is not sufficient

busi ness before the board to warrant a neeting at the

schedul ed tine. The board shall hold neetings at each of the

state's forensic hospitals, depending on the casel oad and

presence of defendants in the area of each hospital who

require a hearing under this chapter. The board shall also

neet at other tines and places at the call of the chairperson

or a mpjority of the nenbers of the board.
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(8)(a) Wen a defendant is adversely affected or

aggrieved by a final order of the board, the defendant is

entitled to judicial review of the final order. The defendant

is entitled to be represented by counsel and, if the defendant

is indigent, an attorney shall be appointed to represent him

or her.
(b) The order and the proceedings are subject to

review by the circuit court upon a petition filed within 60

days after issuance of the order for which review is sought.

The board shall submt to the court the record of the

proceeding or, if the defendant agrees, a shortened record.

The record nust include a certified true copy of a tape

recordi ng of the proceedings at any hearing held in accordance

with s. 916.32. A copy of the record transnitted to the court

shal|l be delivered to the defendant by the board.

(c) The court may affirm reverse, or renmand the

order.
(d) The filing of the petition does not stay the

board's order, but the board or the circuit court nmay order a

stay upon application and conditioned upon ternms that are

deened proper by the board or the circuit court.

(9) The Forensic Security Review Board may adopt rul es

to adninister its policies, procedures, and other requirenents

and to carry out its duties under this chapter
Section 34. Section 916.37, Florida Statutes, is
created to read

916. 37 Assignnent of defendants conmitted to the

custody, care, and treatnent of the departnent; rel ease

pl an. - -
(1) The departnent shall adopt rules for the

assi gnnent of defendants who have been conmitted to the
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departnent for custody, care, and treatnent under ss.
916. 21-916. 42 and shall adopt standards for eval uating and
treating defendants.

(2) \Whenever the Forensic Security Revi ew Board

requires the preparation of a predi scharge or preconditiona

rel ease plan before a hearing or as a condition of granting

di scharge or conditional release, the departnment shall prepare

and submit the plan to the board and the conmitting court.

(3) In preparing a conditional rel ease plan under

subsection (2), the departnent shall contract with a community

nmental health program another public agency, a private

corporation, or an individual to provide supervision and

treatnent for the conditionally rel eased defendant, pending

desi gnati on by the board at the hearing.

(4) To ensure that the conditionally rel eased

defendant's treatnment plan is inplenented, the departnent

shall allocate the funds necessary to the appropriate

treatnent services in the conmunity.
Section 35. Section 916.38, Florida Statutes, is
created to read

916. 38 Subpoena power of the Forensic Security Review

Boar d. - -
(1) Upon the request of any party to a hearing before

the Forensic Security Review Board, the board or its

desi ghated representative shall issue subpoenas requiring the

attendance and testinony of witnesses.

(2) Upon the request of any party to a hearing before

the board and a proper show ng of the general rel evance and

reasonabl e scope of any docunentary or physical evidence that

is sought, the board or its designated representative shal

i ssue subpoenas to produce such evidence.
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(3) Any witness who appears under subpoena, other than

the parties to the hearing or a state officer or enpl oyee,

shal |l receive fees and nileage as prescribed by law for a

witness in a civil action. If the board or its designated

representative certifies that the testinobny of a witness is

rel evant and material, any person who has paid fees and

mleage to that witness is entitled to rei nbursenent by the

boar d.
(4) |If any person fails to conply with a subpoena

i ssued under this section or if a party or witness refuses to

testify regarding any matter on which the party or wtness nay

be lawfully interrogated, the circuit court, on the

application of the board, its designated representative, or

the party requesting i ssuance of the subpoena, shall initiate

proceedi ngs for contenpt as in the case of di sobedi ence of the

requi rements of a subpoena issued by the court.

(5) |If any person, agency, or facility fails to conply

with an order of the board issued under subsection (2), the

circuit court, on application of the board or its designated

representative, shall initiate proceedings for contenpt as in

t he case of di sobedi ence of the requirenents of an order

i ssued by the court.
Section 36. Section 916.39, Florida Statutes, is
created to read

916.39 Leave of absence; application for board

consideration.--1f, at any tine after the confi nenent of a

defendant in a forensic facility or other treatnent program

for custody, care, and treatnent under s. 916.26(2)(a) or s.

916.31(1), the administrator of the facility or programis of

the opinion that a | eave of absence from custody woul d be
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t herapeutic for the defendant, the administrator shall apply

to the board for an order authorizing | eave for up to 30 days.

(1) The application nust include the purpose of the

requested | eave and facts showing that the defendant will not

be dangerous to others while on |l eave; the defendant's current

nental health status and di agnosis, escape history, frequency

of tenporary | eaves of absence, and associated problens, if

any; and the defendant's current nedication orders.

(2) The board shall al so consider departure and return

dates and tines; the location of the defendant during the

| eave period; persons with whomthe defendant will associate

during the period; and persons who will be responsible for

supervi si ng the defendant, including guardi ans, relatives, or

friends, and the defendant hinself or herself.

(3) |If the application is granted, the defendant nay

be pernitted to |l eave the facility or program subject to any

other condition that the adm nistrator or board deens

appropriate. Such condition may include screening for al coho

or drug use.
Section 37. Section 916.41, Florida Statutes, is
created to read

916.41 Statistical records of assertions of nental

di sease and defect as a defense.--Each state attorney shal

submt to the State Courts Adm nistrator, in the manner

prescribed by the State Courts Adninistrator, statistica

records on cases in which the defense of guilty but insane is

asserted.
Section 38. Section 916.42, Florida Statutes, is
created to read
916.42 Annual report.--Not |ess than 30 days hefore
t he opening of each regul ar session of the Legislature, the
56
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Forensic Security Review Board shall file a witten report

with the Governor, the President of the Senate, the Speaker of

t he House of Representatives, and the nminority | eaders of each

house which contains, but need not be [imted to, a detail ed

anal ysis of the treatnent services being rendered, the nunber

of offenders in each program the current status of each

offender in the program the crimnal recidivismand

revocation rates, and the costs involved in operating the

pr ogr ans.

Section 39. Subsection (1) of section 40.29, Florida
Statutes, is anended to read:

40.29 Cerks to estimte amount for pay of jurors and
W t nesses and make requisition.--

(1) The clerk of the court in and for any county shal
nmake an estinmate of the anmpunt necessary during any quarterly
fiscal period beginning July 1 and during each succeedi ng
gquarterly fiscal period for the paynent by the state of:

(a) Jurors in the circuit court and the county court;

(b) Wtnesses before the grand jury;

(c) Wtnesses summpned to appear for an investigation
prelimnary hearing, or trial in a crimnal case when the
W tnesses are sumoned by a state attorney or on behalf of an
i ndi gent def endant;

(d) Mental health professionals who are appoint ed
pursuant to s. 394.473 and required in a court hearing
i nvol ving an indigent; and

(e) Expert witnesses who are appointed pursuant to s.
916. 11(3)yand required in a court hearing involving an
i ndi gent ;
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and shall forward each such estimate to the State Courts
Adm ni strator no later than the date scheduled by the State
Courts Administrator. At the tine of any forwardi ng of such
estimate, the clerk of such court shall nmake a requisition
upon the State Courts Administrator for the anpbunt of such
estimate; and the State Courts Adm nistrator nmay reduce the
anmount if in his or her judgnent the requisition is excessive.
Section 40. The Suprene Court is requested to anmend

the Florida Rules of Crininal Procedure as necessary to

reflect the provisions of this act.
Section 41. (1) The sumof $125,000 is appropriated
fromthe General Revenue Fund to the Forensic Security Review

Board for the operating expenses of the board and two staff

positions are authori zed.
(2) The sum of $250,000 is appropriated fromthe
Ceneral Revenue Fund to the Forensic Security Review Board for

per diem travel, and other expenses that are incurred by the

menbers of the board.

Section 42. This act applies to all persons who are

under court supervision on October 1, 1998, pursuant to an

adj udi cation of not guilty by reason of insanity.
Section 43. This act shall take effect COctober 1,

1998.
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2 SENATE SUVMMARY

3 Revises ch. 916, F.S., relating to nentally retarded or
mentally iil defendants, to créate the "Fofensic ]

4 Procedure Act." Establishes the Forensic Security Review
Board to assune jurisdiction, upon court order, of a

5 defendant who is found guilty but insane. Provides for
the board to order that such” defendant be commtted to

6 the Departnent of Health for custody, care, and
treatment. Provides for an order of conditional release.

7 Provides criteria, standards, and procedures for such

roceedi ngs. Provides standards _of proof for hearings and

8 or the rights of a defendant. Provides for conditiona
rel ease plans, Provides for judicial review of an order

9 of the Forensic Security Review Board. Authorizes the
board to issue subpoenas. Requires that the state

10 attorneys file certain statistical records with respect
to caseS in which the defendant asserts the defense of

11 guilty but insane. Requests that the Suprene Court adopt
fules’to inplenent the act. Provides appropriations. (See

12 bill for details.)
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