Fl ori da House of Representatives - 1997 HB 1973
By Representative Jacobs

1 Abill to be entitled

2 An act relating to workers' conpensation

3 anmending s. 440.02, F.S.; revising definitions;
4 anending s. 440.05, F.S.; replacing an

5 aut hori zation for certain persons or entities
6 in the construction industry to elect to be

7 exenpt from workers' conpensation provisions

8 with a prohibition against such exenpti on;

9 anending s. 440.10, F.S.; del eting provisions
10 relating to such exenption; requiring the

11 Di vi si on of Wrkers' Conpensation of the

12 Departnent of Labor and Enpl oynent Security to
13 assess a penalty under certain circunstances;
14 providing for a specific reduction in

15 i ndividual classifications for construction

16 i ndustry codes; anending s. 440.13, F.S.

17 revising a definition; anending s. 440. 134,

18 F.S.; revising definitions; providing for

19 informal and formal grievance procedures;
20 clarifying certain nmanaged care arrangenent
21 provi sions; anmending s. 440.15, F.S.; requiring
22 enpl oyers or carriers to offer enpl oyees
23 reenpl oynent assessnents for certain purposes;
24 providing for use of certain evaluation or
25 testing results for certain purposes; revising
26 the basis for paynent of inpairment incone
27 benefits; specifying evidence of conpliance
28 with certain supplenental benefits provisions;
29 providing an effective date.
30
31| Be It Enacted by the Legislature of the State of Florida:
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Section 1. Subsections (11)-(36) of section 440.02,
Florida Statutes, are renunbered as subsections (12)-(37),
respectively, a new subsection (11) is added to said section
and present subsections (13) and (34) of said section are
amended, to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(11) "lnpairnment" nmeans a physical or nental

i mpai rnent which nust be the direct result of an anatonical

physi ol ogi cal, or psychol ogi cal abnornmality and nust be

causally and directly related to an industrial injury or

accident. The inpairnent nust be docunented by objective

nedi cal evi dence and accepted clinical and | aboratory

di agnosti c techniques. The inpairnent nmust only be nedical and

based upon clinical evidence of signs, synptons, and rel ated

| aboratory findings of nedical instability which will last or

be expected to last until nedical stability.

(14) (33)(a) "Enployee" neans any person engaged in any
enpl oynent under any appoi ntnent or contract of hire or
apprenticeship, express or inplied, oral or witten, whether
lawful ly or unlawfully enpl oyed, and includes, but is not
l[imted to, aliens and ni nors.

(b) "Enpl oyee" includes any person who is an officer
of a corporation and who perforns services for renuneration
for such corporation within this state, whether or not such
servi ces are continuous.

1. Any officer of a corporation nay elect to be exenpt
fromthis chapter by filing witten notice of the election
with the division as provided in s. 440.05.

2
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2. As to officers of a corporation who are actively
engaged in the construction industry, no mere—than—three
officers may elect to be exenpt fromthis chapter by—fit+ng
wHtten—notice—of—the—etection—wth—the—diviston—asprovided
H—s—440-05.

3. An officer of a corporation who elects to be exenpt
fromthis chapter by filing a witten notice of the election
with the division as provided in s. 440.05 is not an enpl oyee.

Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which he owns

(c) "Enployee" includes a sole proprietor or a partner
who devotes full tine to the proprietorship or partnership
and, except as provided in this paragraph, elects to be
included in the definition of enployee by filing notice
t hereof as provided in s. 440.05. Partners or sole proprietors
actively engaged in the construction industry are consi dered

enpl oyees untess—they—eleet—to—be—exctudedt+rom-the—detinition
: I VTR . . ey I . T
i dedi . o5 ’ I I
. " I . el w I
. C I I | ded I
. o el w I
. C o I I F "
I VTR . . ey I . T
di-vi-si-on—as—provi-ded—in—s—440-05+snot—an—enployeeFor

purposes of this chapter, an independent contractor is an
enpl oyee unl ess he neets all of the conditions set forth in
subpar agraph (d) 1.
(d) "Enpl oyee" does not include:
3
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1. An independent contractor, if:

a. The independent contractor nmintains a separate
business with his owm work facility, truck, equipnent,
materials, or simlar accomodati ons;

b. The independent contractor holds or has applied for
a federal enployer identification nunber, unless the
i ndependent contractor is a sole proprietor who i s not
required to obtain a federal enployer identification nunber
under state or federal requirenents;

c. The independent contractor perforns or agrees to
perform specific services or work for specific anmounts of
noney and controls the neans of performing the services or
wor K;

d. The independent contractor incurs the principa
expenses related to the service or work that he perforns or
agrees to perform

e. The independent contractor is responsible for the
satisfactory conpletion of work or services that he perforns
or agrees to performand is or could be held liable for a
failure to conplete the work or services;

f. The independent contractor receives conpensation
for work or services performed for a conmission or on a
per-job or conpetitive-bid basis and not on any other basis;

g. The independent contractor nmmy realize a profit or
suffer a loss in connection with perforning work or services;

h. The independent contractor has continuing or
recurring business liabilities or obligations; and

i. The success or failure of the independent
contractor's business depends on the relationship of business
recei pts to expenditures.

4
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However, the determ nation as to whether an individua

included in the Standard Industrial dassification Manual of
1987, Industry Nunbers 0711, 0721, 0722, 0751, 0761, 0762,
0781, 0782, 0783, 0811, 0831, 0851, 2411, 2421, 2435, 2436,
2448, or 2449, or a newspaper delivery person, is an

i ndependent contractor is governed not by the criteria in this
par agraph but by common-|aw principles, giving due
consideration to the business activity of the individual

2. Areal estate sal esperson or agent, if that person
agrees, in witing, to performfor renmuneration solely by way
of conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
perforners, including disk jockeys, performng in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the commencenent of such entertai nment.

4. An owner-operator of a nmotor vehicle who transports
property under a witten contract with a notor carrier which
evi dences a relationship by which the owner-operator assunes
the responsibility of an enployer for the performance of the
contract, if the owner-operator is required to furnish the
necessary notor vehicle equipnent and all costs incidental to
the performance of the contract, including, but not linmted
to, fuel, taxes, licenses, repairs, and hired help; and the
owner -operator is paid a conm ssion for his transportation
service and is not paid by the hour or on sone other
ti me- measured basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enpl oyer.

5
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1 6. A volunteer, except a volunteer worker for the

2| state or a county, nunicipality, or other governnental entity.
3| A person who does not receive nonetary renuneration for his

4| services is presuned to be a volunteer unless there is

5| substantial evidence that a val uabl e consi derati on was

6 | intended by both enpl oyer and enpl oyee. For purposes of this
7| chapter, the term"volunteer"” includes, but is not linmted to:
8 a. Persons who serve in private nonprofit agencies and
9 | who receive no conpensation other than expenses in an anpunt
10| I ess than or equivalent to the standard mi | eage and per diem
11 | expenses provided to sal aried enpl oyees in the sanme agency or
12 | if such agency does not have sal ari ed enpl oyees who receive
13 | nil eage and per diem then such volunteers who receive no

14 | conpensation other than expenses in an anount |ess than or

15| equivalent to the customary nileage and per diempaid to

16 | salaried workers in the community as determ ned by the

17 | di vi sion; and

18 b. Volunteers participating in federal prograns

19 | established under Pub. L. No. 93-113.

20 7. Any officer of a corporation who elects to be

21 | exenpt fromthis chapter.

22 8—A—soleproprietor—or—of-fHcer—of—a——corporatioen—who
23 el . I . C ’ I

oa |l " I . el w I .
25 | i -~ I I F I - f
26 | ehapter—Such—sote—proprietor—offieer—or—partner—snot—an
27 I F Ly . F . F

28 | eteetion—+ited—pursvant—to—s—440-05+s—effeetive-

29 8.9~ An exercise rider who does not work for a single
30 | horse farmor breeder, and who is conpensated for riding on a
31 | case-by-case basis, provided a witten contract is entered
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1|into prior to the commencenent of such activity which

2 | evidences that an enpl oyee/ enpl oyer rel ationship does not

3| exist.

4 9. 36— A taxicab, |inousine, or other passenger

5| vehicle-for-hire driver who operates said vehicles pursuant to
6| awitten agreenent with a conpany which provi des any

7 | di spatch, marketing, insurance, conmunications, or other

8 | services under which the driver and any fees or charges paid
9| by the driver to the conpany for such services are not

10 | conditioned upon, or expressed as a proportion of, fare

11 | revenues.

12 (35) 34) "Catastrophic injury" means a pernmanent

13 | i mpai rnent constituted by:

14 (a) Spinal cord injury involving severe paral ysis of
15 an arm a leg, or the trunk

16 (b) Anputation of an arm a hand, a foot, or a leg
17 | involving the effective |loss of use of that appendage;

18 (c) Severe brain or closed-head injury as evidenced
19 | by:
20 1. Severe sensory or notor disturbances;
21 2. Severe conmuni cation disturbances;
22 3. Severe conplex integrated disturbances of cerebra
23| function;
24 4. Severe episodic neurol ogical disorders; or
25 5. Oher severe brain and cl osed-head injury
26 | conditions at |east as severe in nature as any condition
27 | provi ded in subparagraphs 1.-4.;
28 (d) First-degree, second-degree, or third-degree burns
29 | of 25 percent or nore of the total body surface, or
30 | third-degree burns of 5 percent or nore to the face and hands,
31

7
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or conplete and total facial burns resulting in scarring and

di sfi gurenent;

(e) Total or industrial blindness, conplete and total

| oss of hearing or any of the special senses, or total |oss of

speech so as to be inarticulable or inaudible; or

(f) Any other injury that would otherw se qualify
under this chapter of a nature and severity that would qualify
an enpl oyee to receive disability income benefits under Title
Il or supplenental security inconme benefits under Title XVI of
the federal Social Security Act as the Social Security Act
existed on July 1, 1992, without regard to any tine
limtations provided under that act.

Section 2. Subsection (3) of section 440.05, Florida
Statutes, is anended to read:

440.05 Election of exenption; revocation of election
notice; certification.--

(3) No independent contractor, Each sole proprietor
partner, or officer of a corporation who—+s—acti+vety engaged

in the construction industry shall be exenpt from coverage

under this chapter antd—who—eleets—an—exenption—{fromthis

chapter—or—who—after—etecting——such—exenption—t+revokes—that
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Section 3. Subsection (1) of section 440.10, Florida
Statutes, is anended to read:

440.10 Liability for conpensation.--
(1) (a) Every enployer coning within the provisions of
this chapter, including any brought within the chapter by
wai ver of exclusion or of exenption, shall be liable for, and
shal | secure, the paynent to his enpl oyees, or any physician
9
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surgeon, or pharnaci st providing services under the provisions
of s. 440.13, of the conpensati on payabl e under ss. 440. 13,
440. 15, and 440.16. Any contractor or subcontractor who
engages in any public or private construction in the state
shal | secure and maintain conpensation for his enpl oyees under
this chapter as provided in s. 440. 38.

(b) In case a contractor sublets any part or parts of
his contract work to a subcontractor or subcontractors, all of
t he enpl oyees of such contractor and subcontractor or
subcontractors engaged on such contract work shall be deened
to be enployed in one and the sane business or establishnent;
and the contractor shall be liable for, and shall secure, the
payrment of conpensation to all such enpl oyees, except to
enpl oyees of a subcontractor who has secured such paynent.

(c) A contractor may require a subcontractor to
provi de evidence of workers' conpensation insurance or a copy

of his certificate of election. Astubeontractor—eleetingtobe
I . ’ ’ e F

. b o e e F
etection—tohis—econtractor—

(d)1. If a contractor becones |iable for the paynent
of conpensation to the enpl oyees of a subcontractor who has
failed to secure such paynent in violation of s. 440.38, the
contractor or other third-party payor shall be entitled to
recover fromthe subcontractor all benefits paid or payable
plus interest unless the contractor and subcontractor have
agreed in witing that the contractor will provide coverage.

2. If a contractor or third-party payor becones |iable
for the paynent of conpensation to the enployee of a
subcontractor who is actively engaged in the construction

i ndustry and—has—etectedtobe—exenpt—F+romtheprovistons—of
10
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thi-s—ehapter—but—whoese—eteection—s—+invatd, the contractor or

third-party payor may recover fromthe i ndependent contractor

etatant, partnership, or corporation all benefits paid or
payabl e plus interest, unless the contractor and the
subcontractor have agreed in witing that the contractor wll
provi de cover age.

(e) A subcontractor is not liable for the paynent of
conpensation to the enpl oyees of another subcontractor on such
contract work and is not protected by the
excl usi veness-of-liability provisions of s. 440.11 from action
at law or in admiralty on account of injury of such enpl oyee
of anot her subcontractor

(f) If an enployer willfully fails to secure
conpensation as required by this chapter, the division shal

way assess agai nst the enpl oyer a penalty not to exceed $5, 000
for each enpl oyee of that enployer who is classified by the
enpl oyer as an i ndependent contractor but who is found by the
di vision or a judge of conpensation clainms to not neet the

criteria for an independent contractor that are set forth in
s. 440.02.

(g) For purposes of this section, a person is
concl usively presuned to be an i ndependent contractor if:

1. The independent contractor provides the genera
contractor with an affidavit stating that he neets all the
requi rements of s. 440.02(14) (33)(d); or and

2. The independent contractor provides the genera
contractor with a valid certificate of workers' conpensation

i nsurance er—a—vaH-d—ecerti-Hcate—of—exenptionissuetd—by—the
i ision.
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Section 4. One year after the effective date of this

act, there shall be a 10-percent reduction in each individua

classification for the construction industry codes for

pur poses of workers' conpensation insurance under chapter 440,

Fl ori da St at ut es.

Section 5. Paragraph (a) of subsection (1) of section
440. 13, Florida Statutes, 1996 Supplenent, is anmended to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(1) DEFINITIONS.--As used in this section, the term

(a) "Alternate nedical care" nmeans a change in
treatnent or health care provider which will rehabilitate the

injured worker and facilitate the injured worker's return to

sui tabl e gai nful enploynent at the npbst reasonable cost to the
enpl oyer.

Section 6. Subsections (1), (2), (10), and (15) of
section 440.134, Florida Statutes, are anended to read:

440. 134 Wrkers' conpensati on nmanaged care
arrangenent. - -

(1) As used in this section, the term

(a) "Agency" neans the Agency for Health Care
Admi ni strati on.

(b) th)y "Capitated contract” means a contract in which

an insurer pays directly or indirectly a fixed anount to a
health care provider in exchange for the future rendering of
nedi cal services for covered expenses.

12
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(c) tb)y "Conplaint" means any dissatisfaction expressed
by an injured worker concerning an insurer's workers
conpensati on managed care arrangenent.

(d) te)y "Emergency care" means nedi cal services as
defined in chapter 395.

(e)td)y "Fornmal grievance" means dissatisfaction with
the nedical care provided by an insurer's workers
conpensati on managed care arrangenent health care providers,
expressed as a witten conplaint, filed by certified mail with

a managed care provider by an injured worker receiving

benefits pursuant to the workers' conpensati on nmanaged care

agr eenent expressed—in—witrng—by—an—itnjured—worket.

(f) "Informal grievance" neans a verbal conplaint of

di ssati sfaction expressed by the injured worker regarding the

nedi cal care or treatnment or benefits directly derived from

t he managed care agreenent.

(g)fe)y "lInsurer” nmeans an insurance carrier,
sel f-insurance fund, assessable nutual insurer, or
i ndividually self-insured enpl oyer.

(h) ) "Medical care coordinator” neans a primary care
provider within a provider network who is responsible for
managi ng the nedi cal care of an injured worker including
determ ning other health care providers and health care
facilities to which the injured enployee will be referred for
eval uation or treatnent. A nedical care coordinator shall be a
physician |icensed under chapter 458 or an osteopath |icensed
under chapter 459.

(i)tk)y "Primary care provider" neans, except in the
case of energency treatnent, the initial treating physician
and, when appropriate, continuing treating physician, who nmay
be a family practitioner, general practitioner, or internist

13
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physician |icensed under chapter 458; a family practitioner
general practitioner, or internist osteopath |icensed under
chapter 459; a chiropractor |icensed under chapter 460; a
podi atrist |icensed under chapter 461; an optonetrist |icensed
under chapter 463; or a dentist licensed under chapter 466.

(j) "Provider network" nmeans a conprehensive panel of
health care providers and health care facilities who have
contracted directly or indirectly with an insurer to provide
appropriate renedial treatnent, care, and attendance to
injured workers in accordance with this chapter

(k) "Rehabilitation case manager" neans a qualified
rehabilitation provider, as defined in s. 440.491(1)(c), who
is responsible for coordinating the provision of nedica

benefits by providers, reconmendi ng nedical and rehabilitation

treatnent plans, and ensuring and facilitating return-to-work

out cones.

(1)) "Service area” neans the agency-approved
geographic area within which an insurer is authorized to offer
a workers' conpensation nmanaged care arrangenent.

(m gy "Wrkers' conpensati on managed care
arrangenent” means an arrangenent under which a provider of
health care, a health care facility, a group of providers of
health care, a group of providers of health care and health
care facilities, an insurer that has an excl usive provider
organi zati on approved under s. 627.6472 or a health
nmai nt enance organi zation |licensed under part | of chapter 641
has entered into a witten agreenent directly or indirectly
with an insurer to provide and to nanage appropriate renedial
treatnent, care, and attendance to injured workers in
accordance with this chapter.

(2)
14
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(b) Effective Cctober Jandvary 1, 1997, the enpl oyer
shall, subject to the |inmtations specified elsewhere in this
chapter, furnish to the enpl oyee solely through managed care
arrangenents such nedically necessary renedial treatnent,
care, and attendance and case nanagenent for such period as

the nature of the injury or the process of recovery and
reenpl oynent requires.

(10) Witten procedures and net hods for the nmanagenent
of an injured worker's nedical care and return-to-work status
by a qualified rehabilitati on case nanager netical—~care
eoordi-nater i ncl udi ng:

(a) The nmechanismfor assuring that covered enpl oyees

receive all initial covered services froma primry care
provider participating in the provider network, except for
ener gency care.

(b) The nmechanismfor assuring that all continuing
covered services be received fromthe sane primary care
provider participating in the provider network that provided
the initial covered services, except when services from
anot her provider are authorized by the nedical care
coordi nat or pursuant to paragraph (d).

(c) The policies and procedures for allow ng an
enpl oyee one change to anot her provider within the sane
specialty and provider network as the authorized treating
physician during the course of treatnent for a work-rel ated
injury, if a request is made to the rehabilitation case
nmanager netical—care—coordinater by the enpl oyee; and
requiring that special provision be nade for nore than one

such referral through the arrangenent's grievance procedures.
(d) The process for assuring that all referrals
aut hori zed by a nedical care coordinator are nade to the
15
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participating network providers, unless nedically necessary
treatnment, care, and attendance are not avail abl e and
accessible to the injured worker in the provider network.
(15)(a) A workers' conpensation nanaged care
arrangenent nust have and use procedures for hearing
conpl ai nts and resol vi ng witten grievances frominjured
wor kers and health care providers. The procedures nust be
ai red at nutual agreenent for settlenent and nay include
arbitration procedures. Procedures provided herein are in
addition to other procedures contained in this chapter
(b) The contract agreenent between the workers

conpensati on managed care arrangenent pursuant to this section

shall provide for, and, if it does not so provide, shall be

deened to include, the followi ng grievance procedures:

1. For an informal grievance, a qualified

rehabilitation provider or nedical case nmanager shal

i nvestigate the conplaint for accuracy and conpl et eness and

nmake recommendati ons to the managed care provider within 30

days after the date of receipt of the original conplaint.

2. For a formal grievance, the managed care provider

shall assign a qualified rehabilitation provider, as defined

ins. 440.491(1)(c). The nmnaged care provi der shall respond

to the conplaint in witing within 30 days after receipt of

the conplaint. The nmanaged care provider shall offer as its

response to the conpl ainant a substantive response or shal

notify the conplainant, within 60 days after receipt of the

original conplaint, that an expert opinion is required to

answer the conplaint if an expert opinion is required. It is

the intent of this subsection that conplaints and gri evances

are qui ckly and expeditiously answered, to assure quick and

16
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1| efficient delivery of disability and nedical benefits, and to
2| return the injured worker to suitable gainful enploynent.

3 (c) tb)y The grievance procedure nust be described in

4|1 witing and provided to the affected workers and health care
5| providers.

6 (d)fe)y At the tinme the workers' conpensation nmanaged

7 | care arrangenent is inplenented, the insurer nust provide

8| detailed information to workers and health care providers

9 | describing how a grievance may be registered with the insurer
10 (e) td)y Gievances nust be considered in a tinely

11 | manner and nust be transmitted to appropriate decisionnmakers
12 | who have the authority to fully investigate the issue and take
13 | corrective action.

14 (f)tey If a grievance is found to be valid, corrective
15| action nust be taken pronptly.

16 (g)tH)> Al concerned parties nust be notified of the
17 | results of a grievance.

18 (h) gy The insurer nust report annually, no later than
19 | March 31, to the agency regarding its grievance procedure
20| activities for the prior cal endar year. The report nust be in
21| a format prescribed by the agency and nust contain the nunber
22 | of grievances filed in the past year and a summary of the
23 | subject, nature, and resolution of such grievances.
24 Section 7. Subsections (1) and (3) of section 440. 15,
25| Florida Statutes, 1996 Suppl enent, are anmended to read:
26 440.15 Conpensation for disability.--Conpensation for
27 | disability shall be paid to the enpl oyee, subject to the
28| limts provided in s. 440.12(2), as follows:
29 (1) PERMANENT TOTAL DI SABI LI TY. - -
30 (a) In case of total disability adjudged to be
31| permanent, 66 2/3 percent of the average weekly wages shal

17
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be paid to the enployee during the continuance of such total
disability.

(b) Only a catastrophic injury as defined in s. 440.02
shall, in the absence of eenctusive proof of a substantial
earning capacity, constitute permanent total disability. Only
claimants with catastrophic injuries are eligible for
permanent total benefits. In no other case may pernanent total
disability be awarded.

(c) In cases of permanent total disability resulting
frominjuries that occurred prior to July 1, 1955, such
payrments shall not be nade in excess of 700 weeks.

(d) If an enployee who is being paid conpensation for
permanent total disability becones rehabilitated to the extent
that he establishes an earning capacity, he shall be paid,

i nstead of the conpensation provided in paragraph (a),
benefits pursuant to subsection (3). The division shall adopt
rules to enable a permanently and totally di sabl ed enpl oyee
who may have reestablished an earning capacity to undertake a
trial period of reenploynent without prejudicing his return to
permanent total status in the case that such enpl oyee is
unable to sustain an earning capacity.

(e) Thirty days prior to the end of the injured

worker's benefit period, the enpl oyer or carrier shall offer

to the injured worker, by a qualified rehabilitation provider

as defined in s. 440.491, a reenpl oynent assessnent as defi ned

ins. 440.491(1)(d). The purpose of the reenpl oynent

assessnent is to assure the injured worker that any nedica

care rendered is appropriate to return the injured worker to

sui tabl e gai nful enploynent and to devel op an earning

capacity.
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(f)teyl. The enployer's or carrier's right to conduct
vocational eval uations or testing pursuant to s. 440.491
conti nues even after the enpl oyee has been accepted or
adj udi cated as entitled to conpensation under this chapter
This right includes, but is not linited to, instances in which
such evaluations or tests are recomended by a treating

physician, rehabilitation provider, or i ndependent

nedi cal - exam nati on physician, instances warranted by a change
in the enployee's nedical condition, or instances in which the
enpl oyee appears to be naki ng appropriate progress in
recuperation. This right nmay not be exercised nore than once
every cal endar year. The evaluation or testing results may be

used by the enpl oyer or carrier, in conjunction with the

nedi cal care provider, to deternine if there is a reasonabl e

probability the injured worker can be expected to return to

work by conparing the vocational evaluation results with

sui tabl e gai nful enploynent opportunities within the injured

wor ker's | abor market area or, in the alternative, to

denonstrate the need for the injured worker to conduct a job

search canpaign to denonstrate entitlenment to benefits under

this section.

2. The carrier nust confirmthe scheduling of the
vocational evaluation or testing in witing, and nust notify
enpl oyee's counsel, if any, at |least 7 days before the date on
whi ch vocational evaluation or testing is scheduled to occur

3. Pursuant to an order of the judge of conpensation
clains, the enployer or carrier may w thhold paynent of
benefits for permanent total disability or supplenments for any
period during which the enployee willfully fails or refuses to
appear without good cause for the schedul ed vocationa
eval uation or testing.
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(g)tH1. If permanent total disability results from
injuries that occurred subsequent to June 30, 1955, and for
which the liability of the enpl oyer for conpensation has not
been di scharged under s. 440.20(12), the injured enpl oyee
shal | receive additional weekly conpensation benefits equal to
5 percent of his weekly conpensation rate, as established
pursuant to the law in effect on the date of his injury,
mul tiplied by the nunber of cal endar years since the date of
injury. The weekly conpensati on payabl e and the additiona
benefits payabl e under this paragraph, when conbi ned, nmay not
exceed the maxi mum weekly conpensation rate in effect at the
time of paynent as determined pursuant to s. 440.12(2).
Entitlement to these suppl enental paynents shall cease at age
62 if the enployee is eligible for social security benefits
under 42 U.S.C. ss. 402 and 423, whether or not the enpl oyee
has applied for such benefits. These suppl enental benefits
shal |l be paid by the division out of the Wrkers' Conpensation
Adm ni stration Trust Fund when the injury occurred subsequent
to June 30, 1955, and before July 1, 1984. These suppl enent al
benefits shall be paid by the enployer when the injury
occurred on or after July 1, 1984. Supplenental benefits are
not payable for any period prior to Cctober 1, 1974.

2.a. The division shall provide by rule for the
periodic reporting to the division of all earnings of any
nature and soci al security incone by the injured enpl oyee
entitled to or clainmng additional conpensation under
subparagraph 1. Neither the division nor the enployer or
carrier shall make any paynent of those additional benefits
provi ded by subparagraph 1. for any period during which the
enpl oyee willfully fails or refuses to report upon request by
the division in the manner prescribed by such rules.
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b. The division shall provide by rule for the periodic
reporting to the enployer or carrier of all earnings of any
nature and soci al security incone by the injured enpl oyee
entitled to or claimng benefits for permanent total
disability. The enployer or carrier is not required to nmake
any paynent of benefits for permanent total disability for any
period during which the enployee willfully fails or refuses to
report upon request by the enployer or carrier in the manner
prescribed by such rules or if any enpl oyee who is receiving
permanent total disability benefits refuses to apply for or
cooperate with the enployer or carrier in applying for social
security benefits.

3. Wien an injured enpl oyee receives a full or partial
| unp- sum advance of the enpl oyee's permanent total disability
conpensation benefits, the enployee's benefits under this
par agraph shall be conputed on the enpl oyee's weekly
conpensation rate as reduced by the | unp-sum advance.

(3) PERMANENT | MPAI RVENT AND WAGE- LOSS BENEFI TS. - -

(a) Inpairnent benefits.--

1. Once the enployee has reached the date of nmaxi mum
nedi cal inprovenent, inpairnent benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r nent .

2. The three-nenber panel, in cooperation with the
di vi sion, shall establish and use a uniform pernanent
i mpai rnent rating schedule. This schedul e nust be based on
nedically or scientifically denonstrable findings as well as
the systens and criteria set forth in the American Medica
Association's CGuides to the Eval uati on of Permanent
| npai rment; the Snellen Charts, published by Anerican Mdica
Association Cormittee for Eye Injuries; and the M nnesota
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Departnent of Labor and Industry Disability Schedul es. The
schedul e shoul d be based upon objective findings. The schedul e
shal | be nore conprehensive than the AVA GQuides to the
Eval uati on of Pernanent |npairnment and shall expand the areas
al ready addressed and address additional areas not currently
contained in the guides. On August 1, 1979, and pending the
adoption, by rule, of a permanent schedule, CQuides to the
Eval uati on of Permanent |npairnent, copyright 1977, 1971
1988, by the Anerican Medical Association, shall be the
tenmporary schedul e and shall be used for the purposes hereof.
For injuries after July 1, 1990, pending the adoption by
division rule of a uniformdisability rating schedul e, the
M nnesota Departnment of Labor and Industry Disability Schedul e
shal | be used unless that schedul e does not address an injury.
In such case, the Guides to the Eval uati on of Per nanent
| npai rment by the Anerican Medical Association shall be used.
Det ermi nation of permanent inpairnment under this schedul e nmust
be made by a physician |icensed under chapter 458, a doctor of
osteopathy licensed under chapters 458 and 459, a chiropractor
| i censed under chapter 460, a podiatrist |icensed under
chapter 461, an optonetrist |licensed under chapter 463, or a
dentist |licensed under chapter 466, as appropriate considering
the nature of the injury. No other persons are authorized to
render opinions regarding the existence of or the extent of
per manent i npairnent.

3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. Inpairnent incone benefits are paid weekly at

t he conpensati on rate ef—50—percent—of—the—enptoyee——s
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enpl oyee's entitlenent to inpairnent incone benefits begins
the day after the enployee reaches maxi mum nedi cal i nprovenent
or the expiration of tenporary benefits, whichever occurs
earlier, and continues until the earlier of:

a. The expiration of a period conputed at the rate of
9 3 weeks for each percentage point of inpairnment; or

b. The death of the enpl oyee.

4. After the enployee has been certified by a doctor
as havi ng reached nmaxi num nedi cal inprovenent or 6 weeks
before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
t he enpl oyee and assign an inpairnment rating, using the
i mpai rnent schedul e referred to in subparagraph 2.
Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
work. If the certification and evaluation are perforned by a
doctor other than the enployee's treating doctor, the
certification and eval uation nust be submitted to the treating
doctor, and the treating doctor nust indicate agreenent or
di sagreenent with the certification and eval uation. The
certifying doctor shall issue a witten report to the
di vi sion, the enployee, and the carrier certifying that
maxi nrum nedi cal inprovenent has been reached, stating the
i mpai rnent rating, and providing any other information
required by the division. If the enployee has not been
certified as having reached maxi mum nedi cal inprovenent before
the expiration of 102 weeks after the date tenporary total
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirenents of this section

5. The carrier shall pay the enpl oyee inpairnent
i ncone benefits for a period based on the inpairnent rating.
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(b) Suppl enental benefits.--

1. Al supplenental benefits nmust be paid in
accordance with this subsection. An enployee is entitled to
suppl enental benefits as provided in this paragraph as of the
expiration of the inpairnment period, if:

a. The enployee has an inpairnent rating fromthe
conmpensabl e injury of 15 28 percent or nore as determ ned
pursuant to this chapter

b. The enpl oyee has not returned to work or has
returned to work earning | ess than 80 percent of the
enpl oyee' s average weekly wage as a direct result of the
enpl oyee' s inpairnment; and

c. The enployee has in good faith attenpted to obtain
enpl oynent comensurate with the enployee's ability to perform
wor k. Evidence of full conpliance with this paragraph may

i nclude the foll ow ng:

(1) Evidence the injured worker can performwork by a

conpari son between the injured worker's age, past work

hi story, prior training, and education, together with the

physical restrictions inposed, with the nanes of enpl oyees

actually performing their jobs within the injured worker's

| abor nmarket area;

(1'1) Evidence the injured worker can performwork by

neans of the qualifications of the job outlining the job

duties, functions, and other related job perfornmance standards

as the enpl oyer or person enpowered to offer work descri bes

them either in witing by means of the enployer's job

description, or by other witten statenents, which al so nmay

i ncl ude wages offered for such job; or

(1'1'1) A vocational evaluation or testing pursuant to
s. 440. 491.
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2. If an enployee is not entitled to suppl enental
benefits at the tine of paynent of the final weekly inpairnent
i ncone benefit because the enployee is earning at |east 80
percent of the enployee's average weekly wage, the enpl oyee
may becone entitled to supplenental benefits at any tine
within 1 year after the inpairnment incone benefit period ends
if:

a. The enpl oyee earns wages that are |less than 80
percent of the enployee's average weekly wage for a period of
at | east 90 days;

b. The enpl oyee neets the other requirenents of
subparagraph 1.; and

c. The enployee's decrease in earnings is a direct
result of the enpl oyee's inpairnent fromthe conpensabl e
injury.

3. If an enployee earns wages that are at |east 80
percent of the enployee's average weekly wage for a period of
at | east 90 days during which the enpl oyee is receiving
suppl enental benefits, the enpl oyee ceases to be entitled to
suppl enental benefits for the filing period. Supplenenta
benefits that have been termninated shall be reinstated when
t he enpl oyee satisfies the conditions enunerated in
subparagraph 2. and files the statenent required under
subparagraph 5. Notwi thstanding any other provision, if an
enpl oyee is not entitled to supplenental benefits for 12
consecutive nonths, the enployee ceases to be entitled to any
addi tional inconme benefits for the conpensable injury. If the
enpl oyee is discharged within 12 nonths after |o0sing
entitlenent under this subsection, benefits may be reinstated
if the enpl oyee was discharged at that tine with the intent to
deprive the enpl oyee of supplenental benefits.
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4. During the period that inpairnment incone benefits
or suppl enental incone benefits are being paid, the carrier
has the affirmative duty to deternine at |east annually
whet her any extended unenpl oynent or underenpl oynent is a
direct result of the enployee's inpairment. To acconplish this
pur pose, the division may require periodic reports fromthe
enpl oyee and the carrier, and it nmay, at the carrier's
expense, require any physical or other exam nations,
vocati onal assessnents, or other tests or di agnoses necessary
to verify that the carrier is performng its duty. Not nore
than once in each 12 cal endar nonths, the enpl oyee and the
carrier may each request that the division review the status
of the enpl oyee and deternine whether the carrier has
perforned its duty with respect to whether the enployee's
unenpl oynent or underenploynent is a direct result of
i mpai rnent fromthe conpensable injury.

5. After the initial determination of suppl enental
benefits, the enployee nust file a statenent with the carrier
stating that the enpl oyee has earned | ess than 80 percent of
t he enpl oyee's average weekly wage as a direct result of the
enpl oyee' s inpairnment, stating the amount of wages the
enpl oyee earned in the filing period, and stating that the
enpl oyee has in good faith sought enpl oyment conmensurate with
the enployee's ability to work. The statenment nust be filed
quarterly on a formand in the manner prescribed by the
di vision. The division may nodify the filing period as
appropriate to an individual case. Failure to file a statenent
relieves the carrier of liability for suppl enental benefits
for the period during which a statenent is not fil ed.

6. The carrier shall begin paynent of suppl enental
benefits not later than the seventh day after the expiration

26

CODI NG Wor ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPER O

Fl ori da House of Representatives - 1997 HB 1973
542- 154A- 97

date of the inpairnent incone benefit period and shal

continue to tinely pay those benefits. The carrier nmay request
a nedi ati on conference for the purpose of contesting the

enpl oyee's entitlenent to or the anobunt of supplenental incone
benefits.

7. Suppl enental benefits are calculated quarterly and
pai d nmont hly. For purposes of cal cul ati ng suppl enent al
benefits, 80 percent of the enployee's average weekly wage and
t he average wages the enpl oyee has earned per week are
conpared quarterly. For purposes of this paragraph, if the
enpl oyee is offered a bona fide position of enploynent that
the enpl oyee i s capable of perfornming, given the physica
condition of the enployee and the geographic accessibility of
the position, the enployee's weekly wages are consi dered
equi val ent to the weekly wages for the position offered to the
enpl oyee.

8. Suppl enental benefits are payable at the rate of 80
percent of the difference between 80 percent of the enployee's
aver age weekly wage determi ned pursuant to s. 440.14 and the
weekl y wages the enpl oyee has earned during the reporting
period, not to exceed the maxi mum weekly incone benefit under
s. 440.12.

(c) Duration of tenporary inpairnment and suppl enenta
i ncone benefits.--The enployee's eligibility for tenporary
benefits, inpairnment incone benefits, and suppl enent al
benefits termi nates on the expiration of 401 weeks after the
date of injury.

Section 8. This act shall take effect October 1, 1997.
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Revi ses definitions relating to workers' conpensation

4 | aw. Prohibits independent Contractors, sole proprietors,
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conpensation provisions. Specifies a 10-percent reduction

6 in 1ndividual classifications for construction industry
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