Florida Senate - 1998 CS for SB 2068

By the Cormittee on Community Affairs and Senator Fornman

316-2106-98
1 A bill to be entitled
2 An act relating to honeowners' associations;
3 anending s. 617.303, F.S.; specifying the
4 | ocation of board neetings; prohibiting
5 comm ngl i ng of association funds; anending s.
6 617.307, F.S.; requiring the devel oper to
7 del i ver specific docunents to the newWy el ected
8 board; creating s. 617.3075, F.S.; prohibiting
9 certain clauses in homeowners' association
10 docunents; creating s. 617.3077, F.S.
11 providing for the establishnent of reserve and
12 operating accounts; anending s. 617.311, F. S
13 defining the term"dispute"; providing for
14 voluntary binding arbitration of disputes;
15 anending s. 689.26, F.S.; nodifying disclosure
16 summary form providing for reference to the
17 di scl osure summary in any contract or agreenent
18 for sale; providing an effective date.
19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Subsection (2) of section 617.303, Florida
23| Statutes, is anended, present subsection (8) of that section
24 | i s redesignated as subsection (9), and a new subsection (8) is
25| added to that section to read:
26 617.303 Association powers and duties; neetings of
27 | board; official records; budgets; financial reporting.--
28 (2) BOARD MEETINGS. --A neeting of the board of
29 | directors of an association occurs whenever a quorum of the
30 | board gathers to conduct association business at a |l ocation
31| within the county in which the community is |located. Al
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neetings of the board nust be open to all nenbers except for
neeti ngs between the board and its attorney with respect to
proposed or pending litigation where the contents of the

di scussi on woul d ot herwi se be governed by the attorney-client
privilege. Notices of all board neetings nust be posted in a
conspi cuous place in the community at |east 48 hours in
advance of a neeting, except in an energency. In the
alternative, if notice is not posted in a conspicuous place in
the comunity, notice of each board neeting nust be mailed or
delivered to each nenber at |east 7 days before the neeting,
except in an energency. Notw thstanding this general notice
requirement, for communities with nore than 100 nenbers, the
byl aws may provide for a reasonable alternative to posting or
mai | i ng of notice for each board neeting, including
publication of notice or provision of a schedule of board
neetings. An assessnent nmay not be levied at a board neeting
unl ess the notice of the neeting includes a statenment that
assessnments will be considered and the nature of the
assessnents. Directors may not vote by proxy or by secret
bal |l ot at board neetings, except that secret ballots may be
used in the election of officers. This subsection also
applies to the neetings of any committee or other sinilar
body, when a final decision will be nade regardi ng the
expendi ture of association funds, and to any body vested with
the power to approve or disapprove architectural decisions
wWith respect to a specific parcel of residential property
owned by a nenber of the community.

(8) ASSOCI ATI ON FUNDS; COWM NGLI NG - -

(a) Al association funds held by a devel oper nust be

nmai nt ai ned separately in the association's nane. Reserve and

operating funds of the association nay not be conm ngl ed prior
2
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to turnover, except that the association may jointly invest

reserve funds in nutual bond funds rated BBB or higher

However, such jointly invested funds nmust be accounted for

separately.
(b) No devel oper in control of a honmeowners

associ ati on nmay conmi ngle any association funds with his or

her funds or with the funds of any other honeowners

associ ation or comunity associ ation
Section 2. Section 617.307, Florida Statutes, is
anended to read:

617.307 Transition of homeowners' association contro
in acomunity.--Wth respect to honeowners' associ ations as
defined in s. 617.301

(1) Menbers other than the devel oper are entitled to
elect at least a majority of the nenbers of the board of
directors of the honeowners' association when the earlier of
the foll owi ng events occurs:

(a) Three nonths after 90 percent of the parcels in
all phases of the conmunity that will ultimtely be operated
by the honeowners' association have been conveyed to nenbers;
or

(b) Such other percentage of the parcels has been
conveyed to nenbers, or such other date or event has occurred,
as is set forth in the governing docunents in order to conply
with the requirements of any governnentally chartered entity
with regard to the nortgage financing of parcels.

t€) For purposes of this section, the term"nenbers other
than t he devel oper"” shall not include builders, contractors,
or others who purchase a parcel for the purpose of

constructing i nprovenents thereon for resale.
3
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(2) At the tine the nenbers are entitled to el ect at

|l east a najority of the nenbers of the board of directors of

t he honmeowners' association, the devel oper shall at the

devel oper's expense within no nore than 90 days deliver the

foll owi ng docunents to the board

(a) Al deeds to comon property owned by the

associ ati on;

(b) The association's original declarations of

covenants and restrictions;

(c) Acertified copy of the articles of incorporation

of the associ ati on;

(d) A copy of the byl aws;

(e) The minute books including all ninutes;

(f) The books and records of the associati on;

(g) Al policies, rules, and regul ati ons that have

been adopt ed;

(h) Evidence of resignations of directors who are

required to resign because the developer is required to

relinquish control of the association

(i) The financial records of the association fromthe

date of incorporation through the date of turnover;

(j) An accounting of association funds and the contro

t her eof ;
(k) A description of all tangi ble property of the

associ ati on;

(1) A copy of all contracts that are in force with the

associ ati on as one of the parti es;

(m Alist of the nanes, addresses, and tel ephone

nunbers of all contractors, subcontractors, or others in the

enpl oy of the association

(n) Al insurance policies;
4
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(o) Any pernits issued to the association by

gover nnent al bodi es;

(p) Al warranties in effect; and

(q) A conplete roster of the honeowners and their

mai | i ng addresses, tel ephone nunbers, and section and | ot

nunbers.
(3) Wthin 12 nonths after takeover, financi al

statenents for the last 5 years through the date of turnover

nmust be given to the board of directors. The financial

statenents nust be:

(a) Conpiled if the annual budget of the honeowners

associ ation is under $400, 000; or
(b) Reviewed if the annual budget is $400, 000 or
greater.

(4) 2y The developer is entitled to elect at |east one
menber of the board of directors of the honeowners
associ ation as long as the devel oper holds for sale in the
ordi nary course of business at |east 5 percent of the parcels
in all phases of the community. After the devel oper
relinqui shes control of the honeowners' association, the
devel oper may exercise the right to vote any devel oper-owned
voting interests in the sane manner as any ot her nenber
except for purposes of reacquiring control of the honeowners
association or selecting the majority of the nenbers of the
board of directors.

(5)3) This section does not apply to a homeowners
association in existence on the effective date of this act, or
to a honeowners' association, no matter when created, if such
association is created in a community that is included in an
ef fective devel oprent - of -regi onal -i npact devel opnent order as

5
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1| of the effective date of this act, together with any approved

2 | nodifications thereof.

3 Section 3. Section 617.3075, Florida Statutes, is

4| created to read

5 617. 3075 Prohibited clauses in honmeowners' association

6 | docunents. - -

7 (1) The inclusion or enforcenent of any of the

8| following clauses in a honeowners' associ ati on docunent,

9 | including declaration of covenants, articles of incorporation,
10 | by-laws, or any other docunments of the association which bind
11 | nenbers of the association, is contrary to the public policy
12| of this state and i s prohibited:

13 (a) A clause that provides a devel oper with the

14 | unilateral ability and right to nmake changes to the

15 | honeowners' association's docunents after the transition of
16 | honeowners' association's control in a comunity fromthe

17 | devel oper to the nondevel oper nenbers, as set forth in s.

18 | 617. 307, has occurr ed.

19 (b) A clause that prohibits a honeowners' associ ation
20| fromfiling a |l awsuit agai nst the devel oper

21 (c) After the transition of honeowners' association
22 | control in a community fromthe devel oper to t he nondevel oper
23 | nenbers, as set forth in s. 617.307, has occurred, a cl ause
24 | whereby the developer is entitled to cast votes in an anpunt
25| that exceeds one vote per |ot.

26 (2) The provisions of subsection (1) apply to cl auses
27 | created on or after the effective date of this section

28 Section 4. Section 617.3077, Florida Statutes, is

29 | created to read:

30 617.3077 Reserve and operating accounts.--At the tine
31| the association is created, the associati on shall establish
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1| reserve accounts for all expected expenditures of deferred

2 | mai ntenance, repairs, or replacenent of conmon property for

3| which the association will ultimtely be responsi bl e under the
4| ternms of the purchase agreenent or the association's governing
5 | docunents.

6 Section 5. Section 617.311, Florida Statutes, is

7 | anended to read:

8 617.311 Alternative dispute resolution; voluntary

9| nediation; voluntary binding arbitration; |egislative

10 | findings. --

11 (1) LEG SLATIVE FINDINGS. --The Legi sl ature finds that:
12 (a) Parcel owners are frequently at a di sadvant age

13 | when litigating agai nst an associ ati on

14 (b) Alternative dispute resolution has been making

15| progress in reducing court dockets and trials and in offering
16 | a nore efficient, cost-effective option to court litigation
17 | However, the Legislature also finds that alternative dispute
18 | resol ution should not be used to encourage the filing of

19 | frivol ous or nuisance suits.
20 (c) There exists a need to develop a fl exible neans of
21| alternative dispute resolution that directs disputes to the
22 | nost efficient neans of resol ution.
23 (d) The high cost and significant delay of circuit
24 | court litigation faced by parcel owners in the state can be
25| all eviated by requiring nonbinding arbitrati on and nedi ati on
26 | in appropriate cases, thereby reducing delay and attorney's
27 | fees while preserving the right of either party to have its
28 | case heard by a jury, if applicable, in a court of |aw.
29 (2) DEFINITIONS.--As used in this section
30 (a) "Arbitration" neans a process whereby a neutra
31| third person or panel, called an arbitrator or arbitration

.
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1| panel, considers the facts and argunents presented by the

2| parties as provided by this section.

3 (b) "Dispute" neans any di sagreenent between two or

4| nore parties after transition of control of the honeowners

5| associ ation pursuant to s. 617.307 which invol ves:

6 1. The authority of the board of directors, under this
7 | chapter or association docunent, to:

8 a. Require any owner to take any action or not to take
9| any action involving that owner's parcel or the appurtenances
10 | thereto.

11 b. Ater or add to a compn area or el enment.

12 2. The failure of a governing body, when required by
13| this chapter or an associ ati on docunent, to:

14 a. Properly conduct el ections.

15 b G ve adequate notice neetings or other actions.

16 c. Properly conduct neetings.

17 d Al |l ow i nspecti on of books and records.

18

19| The term "di spute" does not include any di sagreenent that

20| primarily involves title to any parcel or commobn el enent; the
21 | interpretation or enforcenent of any warranty; the levy of a
22 | fee or assessnent, or the collection of an assessnent | evi ed
23| against a party; the eviction or other renoval of a tenant

24| froma parcel; alleged breaches of fiduciary duty by one or
25| nore directors; or clains for damages to a parcel based upon
26 | the alleged failure of the association to nmaintain the comon
27 | el enents or association property.

28 (3) VOLUNTARY MEDI ATI ON. - -Vol untary nedi ati on through
29 | Citizen Dispute Settlenent Centers as provided in s. 44.201 is
30 | encour aged.

31
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(4) VOLUNTARY BI NDI NG ARBI TRATI ON. - - Vol unt ary bi ndi ng
arbitration may be requested pursuant to s. 44.104.

(5) COURT- ORDERED MEDI ATI ON OR ARBI TRATI ON. - - The
Legislature finds that alternative dispute resolution has made

progress in reducing court dockets and trials and in offering

a nore efficient, cost-effective option to litigation. At any
time after the filing in a court of conpetent jurisdiction of

a conplaint relating to a di spute under ss. 617.301-617. 312,

© 00 N o O~ WDN PP

the court may order that the parties enter nediation or

=
o

arbitration procedures.
Section 6. Section 689.26, Florida Statutes, is
anended to read:

e S =
w N R

689. 26 Prospective purchasers subject to association

=
N

nmenber ship requirenent; disclosure required.--

=
a1

(1) A prospective parcel owner in a community nust be

=
(o))

presented a disclosure summary before executing the contract

=
\l

for sale. The disclosure sunmary nust be in a form

=
o

substantially sinmlar to the followi ng form

N
o ©

DI SCLOSURE SUMVARY
FOR
(NAME OF COVMUNI TY)

N N NN
A W DN P

1. AS A PURCHASER OF PROPERTY IN THI S COWUNI TY, YQU
WLL BE OBLI GATED TO BE A MEMBER OF A HOVEOMNERS' ASSCCI ATI ON

2. THERE HAVE BEEN OR W LL BE RECORDED RESTRI CTI VE
COVENANTS GOVERNI NG THE USE AND OCCUPANCY COF PROPERTIES IN
TH' S COVMUNI TY.

3. YOU WLL BE OBLI GATED TO PAY ASSESSMENTS TO THE
ASSCCI ATI ON, WHI CH ASSESSMENTS ARE SUBJECT TO PERI ODI C CHANGE

W NN N DNDN
o © 0o N o O

w
=
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4. YOUR FAI LURE TO PAY THESE ASSESSMENTS COULD RESULT
IN A LIEN ON YOUR PROPERTY.

5. THERE (IS) (IS NOT) AN OBLI GATI ON TO PAY RENT OR
LAND USE FEES FOR RECREATI ONAL OR OTHER COWONLY USED
FACI LI TIES AS AN OBLI GATI ON OF MEMBERSHI P | N THE HOVEOANERS'
ASSOCI ATION.  (If such obligation exists, then the anpbunt of
the current obligation shall be set forth.)

6. THE RESTRI CTI VE COVENANTS (CAN) ( CANNOT) BE AMENDED
W THOUT THE APPROVAL OF THE ASSOCI ATI ON MEMBERSHI P

7. THE STATEMENTS CONTAINED IN TH S DI SCLOSURE FORM
ARE ONLY SUMMVARY | N NATURE, AND, AS A PROSPECTI VE PURCHASER
YOU SHOULD REFER TO THE COVENANTS AND THE ASSOCI ATI ON
GOVERNI NG DOCUMENTS.

8. THESE DOCUMENTS ARE MATTERS OF PUBLI C RECORD AND
CAN BE OBTAI NED FROM THE RECORD CFFI CE I N THE COUNTY WHERE THE
PROPERTY | S LOCATED,
DATE: PURCHASER:
PURCHASER:

The disclosure nust be supplied by the devel oper, or by the
parcel owner if the sale is by an owner that is not the
devel oper. Any contract or agreenent for sale nust refer to

and i ncorporate the disclosure sunmmary and nust include, in

prom nent | anguage, a statenent that the potential buyer

shoul d not execute the contract or agreenment until he or she

has received and read the disclosure sunmary required by s.
689. 26.
(2) This section does not apply to any association

regul at ed under chapter 718, chapter 719, chapter 721, or
chapter 723 or to a subdivider registered under chapter 498;
and al so does not apply if disclosure regarding the

10
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association is otherwi se nmade in connection with the
requi renments of chapter 718, chapter 719, chapter 721, or

chapter 723.
Section 7. This act shall take effect October 1, 1998.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2068

ten notice to a

Del etes a provision which would require writ
| penalty, excluding a

honmeowner prior to | evying any additiona
|ate fee, for a delinguent asSessnent.

Del et es. provi si ons which woul d accelerate the timnm ng of
transition from devel oper to owner control for phaséed
comuni ti es.

Del etes provisions which require that current copies of
gover ni ng docunents be nade avail able to prospective,

purchasers, and that the association conpile all of its
updat ed governi ng docunents at |east once every 3 years.

Del etes the requirenment that honeowners' associations be
i ncor porated under ch. 617.

rmul as_for an

Del etes detailed requirenments and funding fo
nts. Retains the
re

associ ation's reserve and_oPeratln? acpog

requi rement that an association_establish serve accounts for
al I' expected expenditures associated with maintenance, repairs
or replacenent of conmon proPerty for which the association
will ultimately be responsible.

Repl aces detail ed requirenents and ﬂrocedures for vquntarY
binding arbitration of disputes with a cross-reference to the
procedures established in s. 44.104, F. S

Extends the effective date fromJuly 1 to October 1, 1998.
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