© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRRRPRPEPR R R R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDMWwNPRER O

Florida Senate - 1998 SB 2094
By Senat or Hol zendor f

2-1290- 98
A bill to be entitled

An act relating to rul enmaki ng authority
relating to unenpl oynent conpensati on (RAB)
amendi ng ss. 443.036, 443.091, 443.101
443. 131, 443.141, 443.151, F.S.; authorizing
rul emaki ng by the Division of Unenpl oynent
Conpensation of the Departnent of Labor and
Enpl oynent Security; allowing the division to
define specified terns; allow ng the division
to adopt rules regarding total succession, to
prescribe by rule the procedures for changing
net hods of reporting, to determne by rule how
partial paynents are to be applied, and to
adopt rules for nonetary and nonnonetary
i nvestigations and determ nations and for
giving notice to affected clai mants and
enpl oyees; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) and paragraphs (g) and (n)
of subsection (19) of section 443.036, Florida Statutes, are
amended to read:

443.036 Definitions.--As used in this chapter, unless
the context clearly requires otherw se:

(6) BENEFIT YEAR --"Benefit year," with respect to any
i ndi vidual, neans the 1-year period beginning with the first
day of the first week with respect to which the individua
first files a valid claimfor benefits and, thereafter, the
1-year period beginning with the first day of the first week
with respect to which the individual next files a valid claim
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1| for benefits after the term nation of his or her |ast

2 | preceding benefit year. Any claimfor benefits made in

3 | accordance with s. 443.151(2) shall be deened to be a "valid
4| clainl for the purposes of this subsection if the individua

5| has been paid wages for insured work in accordance with the

6 | provisions of s. 443.091(1)(e) and is unenployed as defined in
7 | subsection (32) at the tine of the filing of such claim

8 | However, the division may in its discretion provide by rule

9| for the establishnent of a uniformbenefit year for al

10 | workers in one or nore groups or classes of service or within
11| a particular industry when and if it has been determ ned by
12 | the division, after notice to the industry and to the workers
13| in such industry and an opportunity to be heard in the matter
14 | that such groups or classes of workers in a particul ar

15| industry periodically experience unenpl oynent resulting from
16 | layoffs or shutdowns for linited periods of tine. The division
17 | may define by rule the term"tenporary | ayoff."

18 (19) EMPLOYMENT. --"Enpl oynent," subject to the other
19 | provisions of this chapter, nmeans any service perforned by an
20 | enpl oyee for the person enpl oying himor her
21 (g) Donestic service.--The term "enploynent" i ncludes
22 | donestic service after Decenber 31, 1977, in a private honeg,
23| local college club, or local chapter of a college fraternity
24 | or sorority perforned for a person who paid cash renuneration
25| of $1,000 or nore after Decenber 31, 1977, in any cal endar
26 | quarter in the current cal endar year or the precedi ng cal endar
27 | year to individuals enployed in such donestic service. The
28 | division may define by rule the term"donestic service."
29 (n) Exclusions generally.--The term "enpl oynent" does
30 | not i ncl ude:
31
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1. Donestic service in a private hone, |ocal college
club, or local chapter of a college fraternity or sorority,
except as provided in paragraph (g).

2. Service perforned on or in connection with a vesse
or aircraft not an Anmerican vessel or American aircraft, if
the enpl oyee is enployed on and in connection with such vesse
or aircraft when outside the United States.

3. Service perforned by an individual in, or as an
of ficer or nenber of the crew of a vessel while it is engaged
in, the catching, taking, harvesting, cultivating, or farmng
of any kind of fish, shellfish, crustacea, sponges, seaweeds,
or other aquatic forns of aninmal and vegetable |ife, including
service perforned by any such individual as an ordinary
incident to any such activity, except:

a. Service perforned in connection with the catching
or taking of salnon or halibut for commercial purposes.

b. Service perforned on, or in connection with, a
vessel of nmore than 10 net tons, determ ned in the nmanner
provided for determ ning the regi ster tonnage of nerchant
vessel s under the aws of the United States.

4. Service perfornmed by an individual in the enpl oy of
his or her son, daughter, or spouse, and service performed by
a child under the age of 21 in the enploy of his or her father
or not her.

5. Service perforned in the enploy of the United
States Government or of an instrunentality of the United
States which is:

a. Wuwolly or partially owed by the United States.

b. Exenpt fromthe tax inposed by s. 3301 of the
I nternal Revenue Code by virtue of any provision of federa
| aw which specifically refers to such section, or the

3

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

o

aggenate - 1998 SB 2094

correspondi ng section of prior law, in granting such
exenption; except that to the extent that the Congress shal
permt states to require any instrunentalities of the United
States to nmake paynents into an unenpl oyment fund under a
state unenpl oynent conpensation |law, all of the provisions of
this law shall be applicable to such instrunentalities, and to
services performed for such instrunentalities, in the sane
manner, to the sane extent, and on the sane terns as to al

ot her enpl oyers, enploying units, individuals, and services.
If this state is not certified for any year by the Secretary
of Labor under s. 3304 of the federal I|Internal Revenue Code,
the paynents required of such instrunentalities with respect
to such year shall be refunded by the division fromthe fund
in the sanme manner and within the sane period as is provided
ins. 443.141(6) with respect to contributions erroneously
col | ect ed.

6. Service perforned in the enploy of a state, or any
political subdivision thereof, or any instrunentality of any
one or nore of the foregoing which is wholly owned by one or
nore states or political subdivisions, except as provided in
paragraph (b), and any service perforned in the enploy of any
instrunentality of one or nore states or politica
subdi visions, to the extent that the instrunentality is, with
respect to such service, immune under the Constitution of the
United States fromthe tax inposed by s. 3301 of the Interna
Revenue Code.

7. Service perforned in the enploy of a corporation
communi ty chest, fund, or foundation, organized and operated
exclusively for religious, charitable, scientific, testing for
public safety, literary, or educational purposes, or for the
prevention of cruelty to children or aninmals, no part of the
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net earnings of which inures to the benefit of any private
shar ehol der or individual, no substantial part of the
activities of which is carrying on propaganda or otherw se
attenpting to influence | egislation, and whi ch does not
participate in, or intervene in (including the publishing or
distributing of statenents), any political canpaign on behalf
of any candidate for public office, except as provided in

par agraph (c).

8. Service with respect to which unenpl oynent
conpensation is payabl e under an unenpl oynent conpensation
system establ i shed by an Act of Congress.

9.a. Service perforned in any cal endar quarter in the
enpl oy of any organization exenpt fromincone tax under s.
501(a) of the Internal Revenue Code, other than an
organi zation described in s. 401(a), or under s. 521, if the
remuneration for such service is |less than $50.

b. Service perforned in the enploy of a school
coll ege, or university, if such service is perforned by a
student who is enrolled and is regularly attending cl asses at
such school, college, or university.

10. Service perforned in the enploy of a foreign
governnent, including service as a consular or other officer
or enpl oyee of a nondi plonmatic representative.

11. Service perforned in the enploy of an
instrunentality wholly owned by a foreign governnent:

a. |If the service is of a character sinmilar to that
perforned in foreign countries by enployees of the United
States Governnment or of an instrunmentality thereof; and

b. The Secretary of State shall certify to the
Secretary of the Treasury that the foreign governnent, with
respect to whose instrunentality exenption is clained, grants
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1| an equival ent exenption with respect to simlar service

2| perforned in the foreign country by enpl oyees of the United

3| States Governnent and of instrumentalities thereof.

4 12. Service perfornmed as a student nurse in the enpl oy
5] of a hospital or a nurses' training school by an individua

6| who is enrolled and is regularly attending classes in a

7 | nurses' training school chartered or approved pursuant to a

8| state law, service perforned as an intern in the enploy of a

9 | hospital by an individual who has conpleted a 4-year course in
10 | a nedical school chartered or approved pursuant to state |aw,
11 | and service perforned by a patient of a hospital for such

12 | hospital

13 13. Service perfornmed by an individual for a person as
14 | an insurance agent or as an insurance solicitor, if all such
15| service perforned by such individual for such person is

16 | perforned for renuneration solely by way of conm ssion, except
17 | for such services perfornmed in accordance with 26 U S.C. S. s.
18 | 3306(c)(7) and (8). For purposes of this subsection, those

19 | benefits excluded fromthe definition of wages pursuant to
20 | subparagraphs (33)(b)2.-6., inclusive, shall not be considered
21 | remunerati on.
22 14. Service perfornmed by an individual for a person as
23| a real estate sal esperson or agent, if all such service
24 | performed by such individual for such person is perforned for
25| remuneration solely by way of com ssion
26 15. Service perfornmed by an individual under the age
27 | of 18 in the delivery or distribution of newspapers or
28 | shoppi ng news, not including delivery or distribution to any
29 | point for subsequent delivery or distribution
30 16. Service covered by an arrangenent between the
31| division and the agency charged with the adninistration of any
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1| other state or federal unenploynent conpensation | aw pursuant
2| to which all services perfornmed by an individual for an

3| enploying unit during the period covered by such enpl oyi ng

4| unit's duly approved el ection are deened to be perforned

5] entirely within such agency's state or under such federal |aw.
6 17. Service perfornmed by an individual who is enrolled
7| at a nonprofit or public educational institution which

8| normally maintains a regular faculty and curricul um and

9| normally has a regularly organi zed body of students in

10 | attendance at the place where its educational activities are
11| carried on as a student in a full-tinme program taken for

12 | credit at such institution, which conbi nes acadenic

13 ] instruction with work experience, if such service is an

14 | integral part of such program and such institution has so

15| certified to the enployer, except that this subparagraph does
16 | not apply to service perforned in a program established for or
17 | on behal f of an enpl oyer or group of enpl oyers.

18 18. Service perfornmed by an individual for a person as
19| a barber, if all such service perfornmed by such individual for
20 | such person is perforned for remuneration solely by way of
21 | conmmi ssi on.
22 19. Casual |abor not in the course of the enployer's
23 | trade or business.
24 20. Service perfornmed by a speech therapist,
25 | occupational therapist, or physical therapist who is
26 | nonsal ari ed and worki ng pursuant to a witten contract with a
27 | honme health agency as defined in s. 400. 462.
28 21. Service perfornmed by a direct seller. For purposes
29 | of this subparagraph, the term"direct seller" neans a person
30 a.(l) Wi is engaged in the trade or business of
31| selling or soliciting the sale of consuner products to buyers
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1| on a buy-sell basis or a deposit-comission basis, or on any
2| simlar basis, for resale in the hone or in any other place

3| that is not a pernanent retail establishnent; or

4 (I'1) W is engaged in the trade or business of

5] selling or soliciting the sale of consunmer products in the

6 | hone or in any other place that is not a pernanent retai

7 | establishnment;

8 b. Substantially all of whose renuneration for

9 | services described in sub-subparagraph a., whether or not paid
10| in cash, is directly related to sales or other output, rather
11| than to the nunmber of hours worked; and

12 c. Wio perforns such services pursuant to a witten
13| contract with the person for whomthe services are perforned,
14 | which contract provides that the person will not be treated as
15| an enployee with respect to such services for federal tax

16 | pur poses.

17 22. Service performed by a nonresident alien

18 | individual for the period he or she is tenporarily present in
19| the United States as a noni nmi grant under subparagraph (F) or
20 | subparagraph (J) of s. 101(a)(15) of the Immigration and

21| Nationality Act, and which is performed to carry out the

22 | purpose specified in subparagraph (F) or subparagraph (J), as
23 | the case may be.

24 23. Service perfornmed by an individual for

25| remuneration for a private, for-profit delivery or nessenger
26 | service, if the individual

27 a. |Is free to accept or reject jobs fromthe delivery
28 | or nessenger service and the delivery or nessenger service has
29| no control over when the individual works;

30 b. Is remunerated for each delivery, or the

31| remuneration is based on factors that relate to the work
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1| perforned, including receipt of a percentage of any rate

2 | schedul e;

3 c. Pays all expenses and the opportunity for profit or
4] 1oss rests solely with the individual

5 d. Is responsible for operating costs, including fuel
6| repairs, supplies, and notor vehicle insurance;

7 e. Determnes the nmethod of performing the service,

8 | including selection of routes and order of deliveries;

9 f. |Is responsible for the conpletion of a specific job
10| and is liable for any failure to conplete that job;

11 g. Enters into a contract with the delivery or

12 | nessenger service which specifies the relationship of the

13| individual to the delivery or nessenger service to be that of
14 | an i ndependent contractor and not that of an enpl oyee; and

15 h. Provides the vehicle used to performthe service
16 24. Service perfornmed in agricultural |abor by an

17 | individual who is an alien admitted to the United States to
18 | performservice in agricultural |abor pursuant to ss.

19| 101(a)(15) (H and 214(c) of the Inmigration and Nationality
20| Act. The division nay define by rule the term"fanily
21 | rel ationships."
22 Section 2. Paragraph (c) of subsection (1), paragraph
23| (a) of subsection (3), and subsection (5) of section 443.091
24| Florida Statutes, are anended to read:
25 443.091 Benefit eligibility conditions.--
26 (1) An unenployed individual shall be eligible to
27 | receive benefits with respect to any week only if the division
28 | finds that:
29 (c)1. She or he is able to work and is available for
30| work. The division may define by rule the terns "able to work"
31| and "available for work."
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2. Notwithstanding any other provisions in this
section, no otherwi se eligible individual shall be denied
benefits for any week because she or he is in training with
t he approval of the division, nor shall such individual be
deni ed benefits with respect to any week in which she or he is
in training with the approval of the division by reason of the
application of provisions in subparagraph 1. relating to
availability for work, or the provisions of s. 443.101(2)
relating to failure to apply for, or refusal to accept,
sui tabl e work. The division may define by rule the term

approved training."

3. Notwithstandi ng any other provision of this
chapter, an individual who is in training approved under s.
236(a) (1) of the Trade Act of 1974, as anmended, nmay not be
determned to be ineligible or disqualified for benefits with
respect to her or his enrollnment in such training or because
of | eaving work which is not suitable enploynent to enter such
training. For the purposes of this subparagraph, the term
"suitabl e enploynent" neans, with respect to a worker, work of
a substantially equal or higher skill level than the worker's
past adversely affected enpl oynment, as defined for purposes of
the Trade Act of 1974, as anended, the wages for which are not
| ess than 80 percent of the worker's average weekly wage as
determ ned for purposes of the Trade Act of 1974, as anended.

4. Notwi thstandi ng any other provision of this
section, an otherwi se eligible individual shall not be denied
benefits for any week by reason of the application of
subparagraph 1. because she or he is before any court of the
United States or any state pursuant to a |lawfully issued
summons to appear for jury duty.
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(3) Benefits based on service in enploynent defined in
s. 443.036(19)(b) and (c) shall be payable in the sane anount,
on the sane terns, and subject to the sane conditions as
benefits payable on the basis of other service subject to this
chapter, except that:

(a) Benefits shall not be paid based on services in an
instructional, research, or principal administrative capacity
for an educational institution or an institution of higher
education for any week of unenpl oynent commrenci ng during the
period between 2 successive acadenic years; during a simlar
period between two regular terns, whether or not successive;
or during a period of paid sabbatical |eave provided for in
the individual's contract, to any individual, if such
i ndi vi dual perforns such services in the first of such
academ c years or terns and there is a contract or a
reasonabl e assurance that such individual will perform
services in any such capacity for any educational institution
or institution of higher education in the second of such
academ c years or terns. The division may define by rule the

terns "contract" and "reasonabl e assurance."

(5) Benefits shall not be paid to any individual on
the basis of any service, substantially all of which consists
of participating in sports or athletic events or training, or
preparing to so participate, for any week whi ch conmences
during the period between two successive sport seasons (or
simlar periods) if such individual perfornmed such service in
the first of such seasons (or sinmlar periods) and there is a
reasonabl e assurance that such individual will performsuch
services in the later of such seasons (or simlar periods).
The division may define by rule the term"substantially."
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Section 3. Paragraph (c) of subsection (1) of section
443. 101, Florida Statutes, is anended to read:

443.101 Disqualification for benefits.--An individua
shal |l be disqualified for benefits:

(1)

(c) For any week with respect to which the division
finds that his or her unenploynent is due to a | eave of
absence, if such leave was voluntarily initiated by such
i ndividual. The division nmay define by rule the term"| eave of

absence. "

Section 4. Paragraph (g) of subsection (3) and
par agraph (d) of subsection (5) of section 443.131, Florida
Statutes, are anended to read

443.131 Contributions.--

(3) CONTRI BUTI ON RATES BASED ON BENEFI T EXPERI ENCE. - -

(g)1. For the purposes of this subsection, two or nore
enpl oyers who are parties to a transfer of business or the
subj ect of a nmerger, consolidation, or other form of
reorgani zation, effecting a change in legal identity or form
shal |l be deened to be a single enployer and shall be
consi dered as one enployer with a continuous enpl oynent record
if the division finds that the successor enpl oyer continues to
carry on the enploying enterprises of the predecessor enployer
or enpl oyers and that the successor enpl oyer has paid al
contributions required of and due fromthe predecessor
enpl oyer or enployers and has assuned liability for al
contributions that may becone due fromthe predecessor
enpl oyer or enployers. As used in this paragraph, the term
"contributions" neans all indebtedness to the division
including, but not limted to, interest, penalty, collection
fee, and service fee. A successor has 30 days fromthe date of

12
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the official notification of liability by succession to accept
the transfer of the predecessor's or predecessors' enploynent
record or records. If the predecessor or predecessors have
unpai d contributions or outstanding quarterly reports, the
successor has 30 days fromthe date of the notice listing the
total anount due to pay the total anmobunt with certified funds.
After the total indebtedness has been paid, the enpl oynent
record or records of the predecessor or predecessors will be
transferred to the successor. The division nmay adopt rul es

regardi ng total succession.

2. Wiether or not there is a transfer of enpl oynent
record as contenplated in this paragraph, the predecessor
shall in the event he or she again enploys persons be treated
as an enpl oyer without previous enploynent record or, if his
or her coverage has been term nated as provided in s. 443.121
as a new enploying unit.

3. The division may provide by rule for parti al
transfer of experience rating when an enpl oyer has transferred
at any tine an identifiable and segregable portion of his or
her payrolls and business to a successor enploying unit. As a
condition of such partial transfer of experience, the rules
shall require an application by the successor, agreenent by
t he predecessor, and such evidence as the division nay
prescribe of the experience and payrolls attributable to the
transferred portion up to the date of transfer. The rules
shal | provide that the successor enploying unit, if not
al ready an enpl oyer, shall becone an enpl oyer as of the date
of the transfer and that the experience of the transferred
portion of the predecessor's account shall be renpved fromthe
experience-rating record of the predecessor, and for each
cal endar year following the date of the transfer of the

13
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1| enpl oynent record on the books of the division, the division
2| shall conpute the rate of contribution payable by the

3 | successor on the basis of his or her experience, if any,

4 | conbined with the experience of the portion of the record

5| transferred. The rules nmay al so provide what rates shall be

6 | payabl e by the predecessor and successor enployers for the

7 | period between the date of the transfer of the enpl oynent

8| record of the transferred unit on the books of the division

9] and the first day of the next cal endar year

10 4. This paragraph shall not apply to the enpl oyee

11 | l easi ng conpany and client contractual agreenent as defined in
12| s. 443.036. The client shall, in the event of term nation of
13 | the contractual agreenent or failure by the enpl oyee |easing
14 | conpany to submit reports or pay contributions as required by
15| the division, be treated as a new enpl oyer without previous
16 | enpl oynent record unless otherwise eligible for a rate

17 | conput ati on.

18 (5) FINANCI NG BENEFI TS PAI D TO EMPLOYEES OF THE STATE
19 | AND POLI TI CAL SUBDI VI SIONS OF THE STATE. --Benefits paid to

20 | enpl oyees of this state or any instrunentality of this state,
21| or to enployees of any political subdivision of this state or
22 | any instrunentality thereof, based upon service defined in s.
23| 443.036(19)(b), shall be financed in accordance with this

24 | subsecti on.

25 (d) Upon establishing a financing nethod as provi ded
26 | by this subsection, such financing nethod shall be applicable
27 | for not less than 2 cal endar years. Nothing herein shall be
28 | construed to prevent an enpl oyer subject to the provisions of
29 | this subsection fromelecting to change its nethod of

30| financing after conpleting 2 cal endar years under anot her

31| financing nethod, so long as such new election is tinely
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filed. The division may prescribe by rule the procedures for

changi ng net hods of reporting.

Section 5. Paragraph (a) of subsection (1) of section
443. 141, Florida Statutes, is anended to read:

443. 141 Collection of contributions.--

(1) PAST DUE CONTRI BUTI ONS. - -

(a) Interest.--Contributions unpaid on the date on
whi ch they are due and payabl e shall bear interest at the rate
of 1 percent per nonth fromand after such date until paynment
pl us accrued interest is received by the division, unless the
division finds that the enploying unit has or had good reason
for failure to pay contributions when due. Interest collected
pursuant to this subsection shall be paid into the Special
Enpl oynent Security Administration Trust Fund. The division

may determine by rule how partial paynents are to be applied

and may define by rule the term "good reason.”
Section 6. Subsection (2) of section 443.151, Florida
Statutes, is anended to read:

443.151 Procedure concerning clains.--

(2) FILING OF CLAIM | NVESTI GATI ONS; NOTI FI CATI ON OF
CLAI MANTS AND EMPLOYERS. --C ains for benefits shall be made in
accordance with such rules as the division may adopt

preseribe. The division may al so adopt rules for nonetary and

nonmonetary investigations and determi nati ons and nmay provide

by rule for notification of the affected clai mants and

enpl oyers.
Section 7. This act shall take effect upon becoming a
| aw.
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