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By the Cormittee on Financial Services and Representatives
Safl ey and Bai nt er

1 A bill to be entitled

2 An act relating to liability reform creating
3 the "Florida Accountability and Individua

4 Responsibility (FAIR) Liability Act"; anendi ng
5 s. 95.031, F.S., relating to conputation of

6 time for purposes of statutes of limtations;

7 revising limtations with respect to

8 commencenent of actions for product liability
9 or fraud; providing for applicability of

10 certain provisions; creating s. 768.291, F. S
11 limting vicarious liability for ownership of
12 property under specified circunstances when the
13 property is insured; providing that an owner of
14 personal property does not have a duty to warn
15 a user of the property as to certain defects;
16 creating s. 768.36, F.S.; providing a defense
17 based on the influence of al cohol or drugs

18 whi ch may be asserted in any civil action

19 against a plaintiff under specified
20 ci rcunstances when the plaintiff was nore than
21 50 percent at fault for the plaintiff's harm as
22 a result of alcohol or drug influence; barring
23 recovery for danmages by a person who trespasses
24 under certain circunstances; providing an
25 exception; creating s. 768.37, F.S.; providing
26 a defense based on the intentional tort
27 commtted by a third party; amending s. 768.72,
28 F.S.; providing for limtations upon clainms for
29 puni tive danmages; providing evidentiary
30 standard for proof by plaintiff of reasonable
31 basis for punitive damages; providing for
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1 review, requiring deterninations to be

2 supported as specified in the record; providing
3 for hearing on notion to anend conplaint to

4 assert claimfor punitive damages; providing

5 for certain issues to be tried separately;

6 providing for applicability of certain

7 provisions; anending s. 768.73, F.S., relating
8 to linmtations on punitive damages; naki ng such
9 limtations applicable to civil actions other
10 than contract actions; providing limtations

11 upon punitive damages based on vicarious

12 liability; requiring certain findings for, and
13 providing for reduction of, subsequent punitive
14 damage awar ds under specified circunstances;

15 revi sing guidelines for paynent and

16 di stribution of punitive danage awar ds;

17 providing for applicability of certain

18 provi sions; anending s. 768.81, F.S.; revising
19 provisions relating to conparative fault with
20 respect to applicability of doctrine of joint
21 and several liability; providing a directive to
22 the Division of Statutory Revision; creating s.
23 772.12, F.S.; creating the "Drug Deal er

24 Liability Act"; providing that persons injured
25 by a drug dealer nmay recover treble damages and
26 reasonabl e attorney's fees and court costs;

27 provi di ng for m ni mum damages; providing for

28 recovery of damages, court costs, and fees from
29 the parents or |egal guardian of an

30 unemanci pated minor under certain

31 ci rcunstances; providing conditions under which

2
CODI NG Wor ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPER O

Fl ori da House of Representatives - 1997 HB 2117
614- 111A- 97

a defendant mmy recover attorney's fees and
court costs; providing for severability;
providing an effective date.

VWHEREAS, s. 1, Art. IIl of the State Constitution vests
the Legislature with the authority to create laws in |Iight of
the public interest, and

VWHEREAS, s. 1, Art. V of the State Constitution enabl es
courts to adjudicate cases by applying the | aws enacted by the
Legislature to the facts of those cases, and

WHEREAS, after the State Constitution was adopted, the
Legi sl ature enacted s. 2.01, Florida Statutes, to provide the
courts of this state with the authority to refer to the common
| aw i n adj udi cating cases, and

WHEREAS, the conmon | aw consi sted of case hol di ngs
rendered by English courts prior to the Revolution of 1776 or
by the territorial courts before the Legislature was enpowered
to create the laws of the state or common | aw principl es
existing at the tine a territory becane a state, and

WHEREAS, the purpose of s. 2.01, Florida Statutes, was
to permit the courts to continue to apply the comon | aw t hat
was in existence at the tine of statehood and develop it in
the interest of the public policy of the state unless it was
abrogated or altered by the Legislature, and

WHEREAS, the Legislature finds that there is an
overpowering public necessity to elimnate perpetual liability
for defective products because such perpetual liability places
an undue burden on manufacturers, increases costs to
consuners, and unreasonably restricts econonic growh, and
that the statute of repose provided in this act provides a

3
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reasonable tinme for exposure to liability for manufacturing a
product, NOW THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. Sections 1 through 8 of this act nay be

cited as the "Florida Accountability and Individua
Responsi bility (FAIR) Liability Act."

Section 2. Subsection (2) of section 95.031, Florida
Statutes, is anended to read:

95.031 Conputation of tine.--Except as provided in
subsection (2) and in s. 95.051 and el sewhere in these
statutes, the tine within which an action shall be begun under
any statute of limtations runs fromthe tine the cause of
action accrues.

(2) Actions for products liability and fraud under s.
95.11(3) nust be begun within the period prescribed in this
chapter, with the period running fromthe tinme the facts
giving rise to the cause of action were discovered or should
have been di scovered with the exercise of due diligence,

i nstead of running fromany date prescribed el sewhere in s.
95.11(3), but in any event no later than 12 years after the

product | eaves the possession and control of the manufacturer

or af—actron—for—fravtd—under—s—951H3)rmust—bebegun—wthin

12 years after the date of the conmi ssion of the alleged

fraud, whichever is later,regardl ess of the date the defect

in the product or the fraud was or should have been

di scovered. Any action that woul d be barred under the 1997

amendnents to this section and that woul d not have been barred

under prior |aw may be conmmenced before June 1, 1998, and, if

it is not conmenced by that date, the action shall be barred.
4
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1 Section 3. Section 768.291, Florida Statutes, is

2| created to read

3 768.291 Vicarious liability based on ownership of

4 | property. --

5 (1) Notwithstandi ng any other provision of the Florida
6| Statutes or existing case |law, the owner of personal property
7 | shall not be deened the owner of such personal property for

8 | the purpose of determining vicarious liability for the

9 | operation or use of such personal property or for the acts of
10| the operator or user in connection therewith, provided such
11| use or operation is covered by insurance containing linits not
12 | l ess than $100, 000/ $300, 000 bodily injury liability and

13 [$50, 000 property damage liability or not |less than $500, 000

14 | conbi ned property damage liability and bodily injury liability
15| covering use or operation of such personal property.

16 (2) An owner of personal property does not have a duty
171 to warn a user of the property as to either

18 (a) Any defect which is, or should be, apparent to an
19 | ordinary user of the property; or

20 (b) Any defect which is not known to the owner of the
21 | property.

22 Section 4. Section 768.36, Florida Statutes, is

23 | created to read:

24 768.36 Al cohol or drug defense.--

25 (1) As used in this section, the term"al cohol or

26 | drug":

27 (a) Means al cohol, including distilled spirits, wine,
28 | malt beverages, and intoxicating liquors, or any drug or

29 | chem cal substance set forth in s. 877.111, or any substance
30| controll ed under chapter 893.

31
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(b) Does not include any drug or nedi cation obtained

by the plaintiff pursuant to a prescription as defined in s.

893.02, or any nedication that is authorized pursuant to state

or federal law for general distribution and use without a

prescription in the treatnent of hunan di seases, ail nents, or

injuries.
(2) In any civil action, a defendant nay assert as a

defense that he or she is not liable to the plaintiff if the

plaintiff was under the influence of any alcohol or drug to

the extent that the person's nornal faculties were inpaired

or, if the person had a bl ood or breath al cohol |evel of 0.08

percent or higher, and the plaintiff, as a result of the

i nfl uence of such al cohol or drug, was nore than 50 percent at

fault for such plaintiff's harm

(3) Any person who trespasses upon or enters the

property of another without actual consent of the property

owner, or any person who commits a crinme against a person or

property of another, or any person who enters the property of

another while legally intoxicated or under the influence of an

unl awful drug, may not recover any danages for |oss or injury

to his or her person or property unless that person can prove

by clear and convi ncing evidence that his or her culpability

was | ess than the person from whomrecovery is sought.
Section 5. Section 768.37, Florida Statutes, is
created to read

768.37 Liability for intentional tort conmitted by a

third party.--1n any civil action, the doctrine of vicarious

liability shall not be used to inpose liability against a

defendant for any civil damages sustained by a clai mant when

the claimant's harm was caused by an intentional tort

committed by a third party.

6
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Section 6. Section 768.72, Florida Statutes, is
amended to read:
768.72 Pleading in civil actions; claimfor punitive
danmages. - -
(1) In any civil action, no claimfor punitive damages
shal|l be permtted unless the claimant proves by clear and

convi nci ng there—+s—at+reasonfable—showng—by evidence in the
record or proffered by the clainmant that which—woutd—provide a

reasonabl e basis exists for recovery of such damages.

Certiorari may be granted to review both the procedure of the

trial court and the sufficiency of the evidence considered by

the finder of fact to find a reasonable basis for punitive

damages. In deternining whether there exists a reasonabl e

basis for punitive danmages in any civil action, the record

nmust establish that punitive danages are not disall owed as a

matter of law, in this regard, if the conpensatory damages

sought are econonic | osses only, except in cases of fraud, no

claimfor punitive damages shall be pernitted. A defendant may

be held liable for punitive damages only if the trier of fact

finds, based on clear and convincing evidence, that the

defendant was guilty of intentional msconduct. "lntentiona

m sconduct" neans the defendant had actual know edge of the

wrongful ness of its conduct and the high probability that

injury to the claimant would result and, despite that

know edge, intentionally pursued that course of conduct,

resulting in personal injury. The clainmant nmay nove to amend

his conplaint to assert a claimfor punitive damages as
all oned by the rules of civil procedure. The rules of civil
procedure shall be liberally construed so as to allowthe
cl ai mant di scovery of evidence whi ch appears reasonably
calculated to |l ead to adm ssible evidence on the issue of

7
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1| punitive damages. No discovery of financial worth shal

2| proceed until after the pl eading concerning punitive danmages
3|is permitted. The hearing on the notion to anend the conpl ai nt
4] to assert a claimfor punitive damages shall be held at | east
5] 30 days before the scheduled trial date to give the defendant
6|tine to prepare to rebut the claim and to engage in necessary
7 | di scovery concerning the claim

8 (2) Upon notion of a defendant, the issues of

9] liability for conpensatory damages and the anpunt of

10 | conpensatory damages, if any, shall be tried separately from
11| the issues of liability for punitive damages and the anpunt of
12 | punitive damages, if any. Evidence relating solely to

13 | punitive danmages shall not be adnissible until the trier of

14 | fact has deternined that such defendant is liable for nore

15| t han nomi nal conpensatory damages and has determ ned the

16 | amount of conpensatory danages. The sane trier of fact that
17 | tried the issues relating to conpensatory damages shall try
18 | the issues relating to punitive danmages.

19 (3) The provisions of the 1997 anendnents to this

20 | section are renedial in nature and shall be applied to al

21| civil actions filed after October 1, 1997.

22 Section 7. Section 768.73, Florida Statutes, is

23 | anended to read:

24 768.73 Punitive danmages; limtation.--

25 (1)(a) In any civil action, other than a contract

26 | acti on based—on—rnegHgenrce—striect—tHabiHty—products

27 | Heabitity—ri I . ol . ’ F . I
28 FabiHty- ’ ’

29 | wanten,—or—groess—nisconduect, the judgnent for the total anount
30| of punitive damages awarded to a cl ai mant rmay not exceed three
31| tinmes the anmount of conpensatory danages awarded to each

8
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person entitled thereto by the trier of fact, except as
provided in paragraph (b). However, this subsection does not
apply to any class action.

(b) If any award for punitive danages exceeds the
limtation specified in paragraph (a), the award is presuned
to be excessive and the defendant is entitled to remttitur of
the amount in excess of the limtation unless the clai mant
denonstrates to the court by clear and convincing evidence
that the award is not excessive in light of the facts and
ci rcunstances which were presented to the trier of fact.

(c) This subsection is not intended to prohibit an
appropriate court fromexercising its jurisdiction under s.
768.74 in determ ning the reasonabl eness of an award of
punitive damages that is less than three tines the anount of
conpensat ory danmges.

(d) Punitive damages may be awarded agai nst a person

based on vicarious liability only if:

1. The person intentionally participated in the

i ntentional m sconduct; or

2. In the case of a corporation, the officers,

directors, or nanagers of the corporation intentionally

participated in or intentionally condoned the intentiona

ni sconduct .
(e) Seventy-five percent of any punitive danmages award

permtted under this subsection, after deduction of attorneys

fees and other costs of litigation, shall be allocated as

foll ows:

1. Wth respect to an award nade before the County
Court Article V Trust Fund is created by law, the full 75
percent shall be payable to the Public Mdical Assistance
Trust Fund.

9
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2. Wth respect to an award nade after the County

Court Article V Trust Fund is created by |aw, 35 percentage

points of the 75 percent shall be payable to the County Court

Article V Trust Fund, and 40 percentage points of the 75

percent shall be payable to the Public Mdical Assistance
Trust Fund.

The defendant shall pay the entire award to the clerk of the

court, who shall transnit the appropriate anobunts to the

claimant and to the Conptroller

(f) This section gives the state the right to share in

the proceeds of a punitive damages award, but does not nake

the state a party in interest in the civil action

(2)(a) Except as provided in paragraph (b), punitive

damages shall not be awarded agai nst a defendant if that

def endant establishes, before trial, that punitive danages

have previously been awarded agai nst that defendant in any

state or federal court in this state in any action all eging

harm fromthe sane act or course of conduct for which the

cl ai mant seeks conpensatory damages. For purposes of a

product liability action, "the sane act or course of conduct"

i ncludes acts resulting in substantially the sane

manuf acturing defects, acts resulting in substantially the

sane defects in design, or failure to warn of substantially

the sane hazards, with respect to substantially simlar units

of a product.

(b) In subsequent tort actions involving the sane act

or course of conduct for which punitive damages have al ready

been awarded, if the court determines by clear and convi ncing

evi dence that the anount of prior punitive danages awar ded was

totally insufficient to punish that defendant's behavior, the
10
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court may award subsequent punitive damages. |In awardi ng

subsequent punitive danages, the court shall nmke specific

findings of fact in the record to support its conclusion. Any

subsequent punitive danage awards shall be reduced by the

anount of any earlier punitive danmage awards rendered in state

or federal court in this state.

(3) The provisions of the 1997 anendnents to this

section are renedial in nature and shall be applied to al
civil actions filed after October 1, 1997.

(4)3) The clerk of the court shall transmt a copy of

the jury verdict to the State Treasurer by certified mail. In
the final judgnent, the court shall order the percentages of
the award, payabl e as provided in paragraph (1)(e) subseetion

2)-

(5)t4) A settlement agreenment entered into between the
original parties to the action after a verdict has been
returned nust provide a proportionate share payable to the
fund specified in paragraph(1l)(e){2-{b)y—For——purposes—of-

" I e . I . I
ey ey I bt -
I . ey r I I ot

I - I . I et
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1 (6) £5) The Departnent of Banking and Fi nance shal

2| collect or cause to be collected all paynents due the state

3 | under this section. Such paynents are made to the Conptroll er
4 | and deposited in the appropriate fund specified in paragraph
5 (1) (e) subseect+on—(2).

6 (7)¢t6)y If the full anount of punitive damages awarded

7 | cannot be collected, the claimant and the other recipient

8 | desi gnat ed pursuant to paragraph(1)(e){2{bjrare each

9] entitled to a proportional share of the punitive damages

10 | col | ect ed.

11 (8)t#A Caimant's attorney's fees, if payable fromthe
12 | judgnent, are, to the extent that they are based on the

13 | punitive damages, cal cul ated based only on the portion of the
14 | judgnent payable to the claimant as provided in paragraph

=
a1

(1) (e) subseet+on—(2)r. Nothing herein limts the paynment of

16 | attorney's fees based upon the award of danmmges other than

17 | punitive dammges.

18 (9) 8y The jury may neither be instructed nor informned
19| as to the provisions of this section.

20 Section 8. Section 768.81, Florida Statutes, is

21 | anended to read

22 768.81 Conparative fault.--

23 (1) DEFINITION --As used in this section, "economc
24 | damages" neans past |ost incone and future |ost incone reduced
25| to present val ue; nedical and funeral expenses; |ost support
26 | and services; replacenent value of |ost personal property;

27 | | oss of appraised fair market value of real property; costs of
28 | construction repairs, including |abor, overhead, and profit;
29 | and any ot her econonic | oss which would not have occurred but
30| for the injury giving rise to the cause of action

31
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(2) EFFECT OF CONTRI BUTORY FAULT.--1n an action to
which this section applies, any contributory fault chargeabl e
to the clainmant dimnnishes proportionately the amount awarded
as econon ¢ and nonecononi ¢ damages for an injury attributable
to the claimant's contributory fault, but does not bar
recovery.

(3) APPORTI ONVENT OF DAMAGES.--1n cases to which this
section applies, the court shall enter judgnent against each
party liable on the basis of such party's percentage of fault
and not on the basis of the doctrine of joint and severa
liability; provided that with respect to any party whose
percentage of fault equals or exceeds that of a particul ar
claimant, the court shall enter judgnment with respect to
econom ¢ damages agai nst that party on the basis of the
doctrine of joint and several liability.

(4) APPLI CABI LI TY. - -

(a) This section applies to negligence cases. For
pur poses of this section, "negligence cases" includes, but is
not linmted to, civil actions for danmages based upon theories
of negligence, strict liability, products liability,
prof essi onal nal practi ce whether couched in terns of contract
or tort, or breach of warranty and like theories. In
determ ning whether a case falls within the term "negligence

cases," the court shall |look to the substance of the action
and not the conclusory terns used by the parties.

(b) This section does not apply to any action brought
by any person to recover actual econonic danages resulting
frompollution, to any action based upon an intentional tort,
or to any cause of action as to which application of the

doctrine of joint and several liability is specifically

13
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provi ded by chapter 403, chapter 498, chapter 517, chapter
542, or chapter 895.

(5) t6) Notwi t hstanding anything in law to the
contrary, in an action for damages for personal injury or
wrongful death arising out of nmedical nalpractice, whether in
contract or tort, when an apportionnment of danmges pursuant to
this section is attributed to a teaching hospital as defined
ins. 408.07, the court shall enter judgnment against the
teaching hospital on the basis of such party's percentage of
fault and not on the basis of the doctrine of joint and
several liability.
Section 9. Section 772.12, Florida Statutes, is
created to read
772.12 Drug Dealer Liability Act.--
(1) This section may be cited as the "Drug Deal er
Liability Act."
(2) A plaintiff has a cause of action for threefold

the actual damages sustained and is entitled to m ni mum

danages in the anpunt of $1,000 and reasonable attorney's fees

and court costs in the trial and appellate courts, if the

plaintiff proves by the greater weight of the evidence that:

(a) The plaintiff was injured because of the

defendant's actions that resulted in the defendant's

conviction for:

14
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1. Aviolation of s. 893.13, except for a violation of
s. 893.13(2)(a) or (b), (3), (5), (6)(a), (b), or (c), or (7);

or

2. Aviolation of s. 893.135; and
(b) The plaintiff was not injured by reason of his or

her participation in the sane act or transaction that resulted

in the defendant's conviction for any offense described in

subpar agraph (a) 1.

(3) For purposes of this section, the term

conviction" neans a finding of guilt, with or wthout

adj udication of guilt, as a result of a jury verdict, nonjury

trial, or entry of a plea of guilty or nolo contendere.

(4) A plaintiff who has a cause of action under this

section may recover the damages all owed under this section

fromthe parent or |egal guardian of an unenanci pated m nor

who is liable for the danages and who lives with his or her

parent or legal guardian, if the plaintiff proves by clear and

convi nci ng evidence that the parent or |egal guardi an was

aware of or recklessly disregarded facts denonstrating that

the minor intended to commit the act giving rise to a cause of

action under this section. The parent or |egal guardian of an

unemanci pated mnor is not |liable under this section, under

any circunstance, for the actions of the nmnor, if the court

finds that the parent or |egal guardian nade a good-faith

effort to prevent the ninor fromengaging in the act giving

rise to a cause of action under this section

(5) A defendant mmy recover reasonable attorney's fees

and court costs in the trial and appellate courts upon a

finding that there is a conplete absence of a justiciable

i ssue of either law or fact raised by the conpl ai nt.

15
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1 Section 10. Effect on existing |l aws.--The provisions
2] of this act are not intended to alter the | aw regardi ng
dlintrafam|ly tort imunity.

4 Section 11. |If any provision of this act or the

5| application thereof to any person or circunstance is held
6|invalid, the invalidity shall not affect other provisions or
7 | applications of the act which can be given effect without the
8|invalid provision or application, and to this end the

9| provisions of this act are decl ared severable.

10 Section 12. |In preparing the next edition of the

11| Florida Statutes, the Division of Statutory Revision of the
12 | Joint Legislative Managenent Conmittee shall change the

13 | headi ng of chapter 768, Florida Statutes, to reflect the

14 | provisions of this act.

15 Section 13. This act shall take effect October 1,
16 | 1997.

17

18

19
20
21
22
23
24
25
26
27
28
29
30
31
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2 HOUSE SUMVARY
3
Creates the "Florida Accountability and | ndivi dua
4 ResponS|b|I|ty (FAIR) Liability Act." Revises guidelines
conputation of time for pufposes of statutés of
5 Ilnltatlons wWith respect to actions for products
ltability and fraud. Linmts vicarious liability based on
6 ownership of property. Provides a defense based on the
i nfl uence of al cohol "or drugs. Provides a defense based
7 on the intentional tort committed by a third party.
Provides |imtations upon clainms fof punitive damages.
8 Requires certain proof and determ nations. Provides for
certain issues to be tried |n_separate proceedi ngs.
9 Provi des Ilnltatlons upon punitive damages. Revi Ses
ui del i nes for %ynent and distribution of punitive
10 anages awar d evi ses provisions relating to
ngaratlve fault Provides a directive to the Division
11 tat utory Revision.
12 .
Creates the "Dru Dealer Llablllty Act." Provides that
13 persons injured a dru? deal er may recover treble
danmages and reasonable a torne& s fees and court costs.
14 Provides for m ni nrum danages rovi des for recovery of
damages, court costs, and fees fromthe parents or’ | ega
15 guardi an of an unenmnci pated minor under certain
Circunstances. Provides conditions under which a
16 def endant may recover attorney's fees and court costs.
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

17
CODI NG Wor ds st+ieken are del etions; words underlined are additions.




