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Anendnent

HOUSE AMENDMENT
Bill No. CS for SB 2158

No. 1 (for drafter's use only)

CHAMBER ACTI ON

Senat e House

ORI G NAL STAMP BELOW

Representative(s) Warner offered the foll ow ng:

Amendment (with title amendment)

Renove fromthe bill: Everything after the enacting cl ause

and insert

in lieu thereof:

Section 1. Section 26.031, Florida Statutes, as
anended by section 1 of chapter 97-257, Laws of Florida, is

amended to read:

26.031 Judicial circuits; nunber of judges.--The

nunber of circuit judges in each circuit shall be as follows:

JUDICIAL CIRCU T TOTAL
(1) First.. . e 19
(2) Second. .......... .. e e 12
(3) Third. ... ... . . e 6 5
(4) Fourth. . ... .. . . e 30 29
(5) Fifth ... . 20
(6) SixXth. ... . e 39 37
(7) Seventh........ ... .. .. e 21
(8) Eighth...... ... . . . e 10
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(9) Ninth. ... .. . 34 33
(10) Tenth........ .. e 19 18
(11) Eleventh. . ... ... . . .. 70
(12) Twelfth. .. 18 %7
(13) Thirteenth. .. .. ... ... . . . .. 34 33
(14) Fourteenth....... ... . . . . . 9
(15) Fifteenth. . ... ... . . . . . . 31
(16) Sixteenth.......... . . ... i 4
(17) Seventeenth.......... .. ... . . . .. .. 48 46
(18) Eighteenth.......... ... .. . . . . . . . . . . . ... 22 2%
(19) Nneteenth.......... ... . . .. . ... 14 13
(20) Twentieth......... ... . . . .. 21 26

Section 2. Section 34.022, Florida Statutes, as
anmended by section 2 of chapter 97-257, Laws of Florida, is
amended to read:

34.022 Nunber of county court judges for each
county. --The nunmber of county court judges in each county
shall be as follows:

COUNTY TOTAL
(1) Alachua........... . e 5
(2) Baker.......... .. e e 1
(3)  Bay. ... e 3
(4) Bradford......... .. .. .. . e 1
(B) Brevard............ .. e e 7
(6) Broward............ ... e 26 25
(7) Calhoun......... . .. .. e 1
(8) Charlotte. ... ... ... e 2
(9) GtruUS. .. e e e 1
(10)  Qay. .o e e 2
(11) Collier.... ... e e e 3
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(12) Colunbia........ ... . . . e 1
(13) Dade. . ...t 41
(14) DeSot 0. ... e 1
(15) DiXi .o e e e e 1
(16) Duval ...... ... . . . e 14 13
(17) Escanbia.......... .. .. .. e 5
(18) Flagler...... ... e e e 1
(19) Franklin.. ... ... .. . e 1
(20) Gadsden. .......... .. e 1
(21) Glchrist.. .. ... e 1
(22) A ades. . ... 1
(23) QU . 1
(24) Hamilton........ ... . . .. e 1
(25) Hardee....... ... . e 1
(26) Hendry. ....... .. e e 1
(27) Hernando. ........... .. .. e e 1
(28) Highlands........ ... .. . . .. 1
(29) Hillsborough........ ... ... .. .. . . .. .. .. ... ... 14 13
(30) Holmes....... ... e e 1
(31) Indian R Ver..... ... .. 2
(32) JacKkson. .. ...... ... e 1
(33) Jdefferson........... .. e 1
(34) Lafayette...... ... e e e 1
(35) Lake. . ... 2
(36)  LeB. ..o 6
(37)  LeON. ... e 5 4
(38)  LeVY. . o e 1
(39) Liberty. ... ... .. e 1
(40) Madi SON. .. ... e e 1
(41) MANAt EE. . ... i e 3
(42) MBI ON. .. e e e 3
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(43) MArtiN. ... e e 2
(44)  MONI OB, . .o e e e e 4
(45) NaSSaAU. ... vt i i e e e e e 1
(46) CKal 00Sa. .. ...t e e 2
(47) Ckeechobee. . ... ... . e 1
(48) Orange. .. ...t e 14
(49) Gsceola. ... e 3
(50) PalmBeach.......... ... ... . . . . . . 17
(B1) PasCO. ... e 3
(52) Pinellas........ ... 13
(53) Pol K. ... 76
(54) Putnam ......... .. . . e 1
(55) St. Johns....... ... .. ... e 2
(56) St. LUCie...... . . e e e 3
(57) Santa RoSa............ .., 2
(58) Sarasota.............iiiiiii e e 4
(59) Seminole........ .. .. .. 5
(B0)  SUNt eI . ... e 1
(B1)  SUWANNEE. . . .ottt e e e e e e e 1
(62) Tayl or. ... e e 1
(B3) Union. ... ... e e 1
(64) Volusia......... ... e 9
(65) Makulla...... ... .. . e 1
(66) MAltoNn. .. ... ... .. . e e 1
(67) Mashington............ .. ... 1

Section 3. The judges filling new offices created by

this act shall be appointed and shall take office April 1,
1999.

Section 4. Section 318.32, Florida Statutes, is
amended to read:
318.32 Jurisdiction; limtations.--
4
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(1) Hearing officers shall be enpowered to accept
pl eas from and decide the guilt or innocence of any person
adult or juvenile, charged with any civil traffic infraction
and shall be enpowered to adjudi cate or withhold adjudication
of guilt in the sane manner as a county court judge under the
statutes, rules, and procedures presently existing or as
subsequent|ly anended, except that hearing officers shall not:

(a) Have the power to hold a defendant in contenpt of
court, but shall be pernitted to file a notion for order of
contenpt with the appropriate state trial court judge;

(b) Hear a case involving an accident resulting in
iAjury—er death; or

(c) Hear a crinmnal traffic offense case or a case
involving a civil traffic infraction issued in conjunction
with a crinmnal traffic offense

(2) This section does not prohibit a county court
judge from exercising concurrent jurisdiction with a civil
traffic hearing officer

(3) Upon the request of the defendant contained in a
Noti ce of Appearance or a witten plea, the case shall be
assigned to a county court judge regularly assigned to hear
traffic matters.

Section 5. Section 318.37, Florida Statutes, is
amended to read:

318.37 Funding.--1n any county electing to establish a
Civil Traffic Infraction Hearing Oficer Program under ss.
318.30-318.38 the court shall develop a plan for its
i npl erentation and shall submit the plan to the Office of the
State Courts Administrator. Subject to the availability of

appropriations, the state shall provide annual funds on a

50/ 50 matching basis to establish the Gvil Traffic Infraction
5
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Hearing O ficer Programin any county having three or nore

county judges. The maxi num annual matching grant for any

county participating in the programshall be deternined by

di vidi ng the nunmber of county judges in the county by five and

nmultiplying the result by $25, 000. Funds for the program are

to be used for hearing officer salaries, which nmay not exceed
$50 per hour, and other necessary expenses such as hearing
officer training, office rental, furniture, and admi nistrative
staff salaries. The state matching funds shall be paid to the

county as a grant-in-aid in accordance with policies necessary

to inplenment this section established by the Ofice of the

State Courts Administrator. Any county electing to establish

such a program shall provide such other the funds as are
necessary to operate the program
Section 6. Fromthe unexpended funds provided in the

Conf erence Report on House Bill 4201 for establishing new

judgeships, up to $725,000 may be used as twel ve nonths

funding to i npl enent the provisions of section 5 of this act.

Section 7. Fromthe unexpended funds provided in the

Conference Report on House Bill 4201 for establishing new

judgeships, up to $75,000 may be used to contract for the

devel opnent of a Del phi -based case | oad wei ghting systemto

determ ne the optinumcase |loads for circuit and county judges

and, in conjunction with other factors, to determ ne the need

for additional circuit and county court judges. The judici al

branch shall consult with the Ofice of Program Policy

Anal ysis and Governnent Accountability on defining the scope

of work, selecting a consultant, and choosi ng a net hodol ogy

for devel opi ng case | oad weights and determ ni ng avail abl e

judge tine. The Ofice of Program Policy Analysis and

Governnent Accountability shall issue a report not |ater than
6
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February 1, 1999 on the devel opnent of case | oad wei ghts and

their use in the judicial certification process.
Section 8. Section 40.50, Florida Statutes, is
created to read

40.50 Jury duty and instructions in civil cases.--

(1) In any civil action immedi ately after the jury is

sworn, the court shall instruct the jury concerning its

duties, its conduct, the order of proceedings, the procedure

for subnmitting witten questions of witnesses, and the

el enmentary legal principles that will govern the proceedi ng as

provided in this section.

(2) In any case in which the court determ nes that the

trial could exceed 5 days, the court shall instruct that the

jurors may take notes regardi ng the evidence and keep the

notes for the purpose of refreshing their nenory for use

during recesses and deliberations. The court nay provide

materials suitable for this purpose. The confidentiality of

the notes shoul d be enphasized to the jurors. After the jury

has rendered its verdict, the notes shall be collected by the

bailiff or clerk who shall pronptly destroy them

(3) The court shall permt jurors to submt to the

court witten questions directed to witnesses or to the court.

Opportunity shall be given to counsel to object to such

guestions out of the presence of the jury. The court may, as

appropriate, limt the subm ssion of questions to w tnesses.

(4) The court shall instruct the jury that any

guestions directed to witnesses or the court nust be in

writing, unsigned, and given to the bailiff. |If the court

determines that the juror's question calls for adnissible

evi dence, the question may be asked by court or counsel in the

court's discretion. Such question may be answered by
7
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stipul ati on or other appropriate neans, including, but not

limted to, additional testinmony upon such terns and

limtations as the court prescribes. If the court determnes

that the juror's question calls for inadm ssible evidence, the

guestion shall not be read or answered. |If a juror's question

is rejected, the jury should be told that trial rules do not

permt sone questions to be asked and that the jurors should

not attach any significance to the failure of having their

guesti on asked.

(5) The court has discretion to give fina

instructions to the jury before closing argunents of counse

instead of after, in order to enhance jurors' ability to apply

the applicable lawto the facts. |In that event, the court nmay

wi sh to withhold giving the necessary procedural and

housekeeping instructions until after closing argunents.
Section 9. Section 44.1051, Florida Statutes, is
created to read

44,1051 Voluntary trial resolution.--

(1) Two or nore parties who are involved in a civil

di spute may agree in witing to subnit the controversy to

voluntary trial resolutionin lieu of litigation of the issues

i nvolved, prior to or after a lawsuit has been filed, provided

that no constitutional issue is involved.

(2) |If the parties have entered into an agreenent that

provides for a nethod for appointnent of a nenber of The

Florida Bar in good standing for nore than 5 years to act as

trial resolution judge, the court shall proceed with the

appoi nt nent as prescri bed.

(3) The trial resolution judge shall be conpensated by

the parties according to their agreenent.

(4 Wthin 10 days after the subnission of the request
8
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for binding voluntary trial resolution, the court shal

provide for the appointnent of the trial resol ution judge.

Once appointed, the trial resolution judge shall notify the

parties of the tinme and place for the hearing.

(5) Application for voluntary trial resolution shal

be filed and fees paid to the clerk of the court as if for

conplaints initiating civil actions. The clerk of the court

shal |l handl e and account for these matters in all respects as

if they were civil actions except that the clerk of the court

shal | keep separate the records of the applications for

voluntary binding trial resolution fromall other civil

actions.
(6) Filing of the application for binding voluntary

trial resolution will toll the running of the applicable

statutes of limtation.

(7) The appointed trial resolution judge shall have

such power to adninister oaths or affirnmations and to conduct

the proceedings as the rules of court provide. At the request

of any party, the trial resolution judge shall issue subpoenas

for the attendance of witnesses and for the production of

books, records, docunents, and other evidence and may apply to

the court for orders conpelling attendance and production

Subpoenas shall be served and shall be enforceable as provided

by | aw.
(8) The hearing shall be conducted by the trial

resol ution judge, who may deternine any question and render a

final decision.
(9) The Florida Evidence Code shall apply to al
proceedi ngs under this section

(10) Any party may enforce a final decision rendered

in avoluntary trial by filing a petition for final judgnent
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in the circuit court in the circuit in which the voluntary

trial took place. Upon entry of final judgnent by the circuit

court an appeal nmy be taken to the appropriate appellate

court. The "harm ess error doctrine" shall apply in al

appeals. No further review shall be pernmitted unless a

constitutional issue is raised. Factual findings deternined in

the voluntary trial shall not be subject to appeal

(11) If no appeal is taken within the tine provided by

rules of the Suprene Court, the decision shall be referred to

the presiding court judge in the case, or, if one has not been

assigned, to the chief judge of the circuit for assignnent to

a circuit judge, who shall enter such orders and judgnents as

are required to carry out the terns of decision, which orders

shal |l be enforceable by the contenpt powers of the court and

for which judgnent executions shall issue on request of a

party.
(12) This section does not apply to any dispute

i nvolving child custody, visitation, or child support, or to

any dispute that involves the rights of a person who is not a

party to the voluntary trial resol ution
Section 10. Section 57.105, Florida Statutes, is
anended to read:

57.105 Attorney's fee; sanctions for raising unfounded

clains or defenses; danmges for delay of litigation.--

(1) Upon the court's initiative or notion of any

party,the court shall award a reasonable attorney's fee to be
paid to the prevailing party in equal anpbunts by the |osing
party and the losing party's attorney on any clai mor defense

in a +Aa—any civil proceeding or action in which the court

finds that the losing party or the losing party's attorney

knew or shoul d have known that a clai mor defense when
10
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presented to the court:

(a) Was not supported by the material facts necessary

to establish the claimor defense; or

(b) Would not be supported by the application of
then-existing law to those material facts. there—was—a

I I F . et ablei f eitd I F
. L I Lo (ot f the tos ;
provi-ded

However, that the losing party's attorney is not personally
responsible if he or she has acted in good faith, based on the
representations of his or her client as to the exi stence of

those material facts. If the court awards attorney's fees to a
cl ai mant pursuant to this subsection fHnds—that—there—was—a

I I F . et ablei e eitd I F
ra-sed—by—the—defense, the court shall also award prejudgnent

i nt erest.

(2) Subsection (1) does not apply if the court

determines that the claimor defense was presented to the

court as a good-faith attenpt to change then-existing | aw as

it applied to the material facts.

(3) At any tine in any civil proceeding or action in

whi ch the noving party proves by a preponderance of the

evi dence that any action taken by the opposing party,

including, but not linmted to, the filing of any pl eading or

part thereof, the assertion of or response to any di scovery

demand, the assertion of any claimor defense, or the response

to any request by any other party, was taken primarily for the

pur pose of unreasonabl e delay, the court shall award damages

to the noving party for the tine necessitated by the conduct

i n question.
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(4) The court also may i npose such additiona

sanctions or other renedies as are just and warranted under

the circunstances of the particular case, including, but not

limted to, contenpt of court, award of taxable costs,

striking of a claimor defense, or dismissal of the pleading.

(5) 2y If a contract contains a provision allow ng
attorney's fees to a party when he or she is required to take
any action to enforce the contract, the court may al so al | ow
reasonabl e attorney's fees to the other party when that party
prevails in any action, whether as plaintiff or defendant,
wWith respect to the contract. This subsection applies to any
contract entered into on or after October 1, 1988. Fhis—act
shaH—take—effeet—Cctober—1,—1988,—and—shat-—appty—to
contracts—entered—into—on——said-date—or—thereafter—

Section 11. Subsections (3), (5), and (7) of section
768.79, Florida Statutes, are anended to read:

768.79 O fer of judgnent and demand for judgnent.--

(3) The offer shall be served upon the party to whom
it is nade, but it shall not be filed unless it is accepted or
unless filing is necessary to enforce the provisions of this
section. In any case involving multiple party plaintiffs or

nmultiple party defendants, an offer shall specify its

applicability to each party and may specify any conditions

t hereof. Each individual party may thereafter accept or reject

the offer as the offer applies to such party.

(5) An offer may be withdrawn in witing which is
served before the date a witten acceptance is filed. Once
wi thdrawn, an offer is void. A subsequent offer to a party

shal | have the effect of voiding any previous offer to that
party.
(7)(a) Prior to awarding costs and fees pursuant to
12
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this section the court shall determ ne whether the offer was

reasonabl e under the circunstances known at the tine the offer

was nmade. If a party is entitled to costs and fees pursuant to
the provisions of this section, the court may, inits

di scretion, determine that an offer was not nmde in good
faith. In such case, the court may disallow an award of costs
and attorney's fees.

(b) \When deternining the reasonabl eness of an award of
attorney's fees pursuant to this section, the court shal
consider, along with all other relevant criteria, the
followi ng additional factors:

1. The then's apparent nerit or lack's of nerit in the

claim

2. The nunber and nature of offers made by the
parti es.

3. The cl oseness of questions of fact and | aw at
i ssue.

4. \Wet her the person making the offer had
unreasonabl e refused to furnish informati on necessary to
eval uate the reasonabl eness of such offer

5. \Whether the suit was in the nature of a test case
presenting questions of far-reaching's inportance affecting
nonparti es.

6. The anount of the additional delay cost and expense
that the person nmaking the offer reasonabl e woul d be expected
toincur if the litigation should be prol onged.

Section 12. Section 57.071, Florida Statutes, is
amended to read:

57.071 Costs; what taxable.--

(1) If costs are awarded to any party the follow ng
shall al so be al |l owed:
13
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(a) £y The reasonabl e prem uns or expenses paid on al
bonds or other security furnished by such party.

(b) £2) The expense of the court reporter for per diem
transcri bi ng proceedi ngs and depositions, including opening
statenents and argunents by counsel

(c)3) Any sales or use tax due on | egal services
provided to such party, notw thstandi ng any other provision of
law to the contrary.

(2) Expert witness fees shall not be awarded as

t axabl e costs unl ess:

(a) The party retaining the expert witness files a

witten notice with the court and with each opposing party

within 30 days after the entry of an order setting the trial

date, which notice shall specify the expertise and experience

of the expert, the rate of conpensation of the expert w tness,

the subject matters or issues on which the expert is expected

to render an opinion, and an estinmate of the overall fees of

the expert witness, including the fee for trial testinony. If

the rate of conpensation is hourly, the estimted overall fee

may be stated in terns of estimated hours; and

(b) The party retaining the expert wi tness furnishes

each opposing party with a witten report signed by the expert

Wi tness which sumarizes the expert witness's opinions and the

factual basis of the opinions, including docunentary evidence

and the authorities relied upon in reaching the opinions. Such

report shall be filed at | east 21 days prior to discovery

cut-off, or as otherw se determ ned by the court.
Section 13. Section 768.77, Florida Statutes, is
amended to read:
768.77 ltem zed verdict.--
- In any action to which this part applies in which
14
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the trier of fact determines that liability exists on the part
of the defendant, the trier of fact shall, as a part of the
verdict, item ze the anobunts to be awarded to the cl ai mant
into the foll owi ng categories of danages:

(1) tay Amounts intended to conpensate the clainmant for
economnm ¢ | osses;

(2) tb)y Amounts intended to conpensate the clainmant for
noneconom ¢ | osses; and

(3) ey Amounts awarded to the claimant for punitive
damages, if applicable.

Section 14. Par agraph (a) of subsection (1) of

section 768.78, Florida Statutes, is anended to read:

768.78 Alternative nethods of paynent of damage
awar ds. - -

(1)(a) In any action to which this part applies in
whi ch the court determ nes that trier—offact—rakes an award
to conpensate the clainmant includes fe+ future econom c | osses

whi ch exceed $250, 000, paynent of ampunts intended to
conpensate the claimant for these | osses shall be nade by one
of the followi ng neans, unless an alternative nethod of
15
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payment of danmmges is provided in this section:

1. The defendant may nmake a | unp-sum paynent for al
damages so assessed, with future econom c | osses and expenses
reduced to present value; or

2. Subject to the provisions of this subsection, the
court shall, at the request of either party, unless the court
determ nes that nanifest injustice would result to any party,
enter a judgnent ordering future econom ¢ damages, as item zed
pursuant to s. 768.77(1){a), in excess of $250,000 to be paid
in whole or in part by periodic paynents rather than by a
| unp-sum paynent.

Section 15. Subsection (22) of section 90.803,

Fl orida Statutes, is anended to read:

90. 803 Hearsay exceptions; availability of declarant
immaterial.--The provision of s. 90.802 to the contrary
notwi t hstandi ng, the followi ng are not inadm ssible as
evi dence, even though the declarant is available as a w tness:

(22) FORMER TESTI MONY. - - Fornmer testinony given by the
decl arant which testinony was given as a witness at another

hearing of the sane or a different proceeding, or in a

deposition taken in conpliance with law in the course of the

sane or another proceeding, if the party agai nst whomthe

testinony is now offered, or, in a civil action or proceeding,

a predecessor in interest, or a person with a sinilar

interest, had an opportunity and sinilar notive to devel op the

testinony by direct, cross, or redirect exanination, provided,

however, the court finds that the testinobny is not
i nadni ssi bl e pursuant to s. 90.402 or s. 90.403 at—a—eivit+

b - o et Al rvehy
 dentiend . ey .

Section 16. If any provision of this act or the
16
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application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 17. This act shall take effect on January
15, 1999, except that this section and sections 4, 5, 6, 7, 8,
9, 10, 11, 12, 13, 14, 15, and 16 of this act shall take
ef fect upon beconming a | aw.

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 1, lines 1 through 20
renove fromthe title of the bill:

Al'l of said I|ines.

i nsert:
An act relating to the judiciary; anending s.
26.031, F.S.; increasing the nunber of judges
for specified judicial circuits; anending s.
34.022, F.S.; increasing the nunber of judges
for specified county courts; providing for the
filling of vacancies occurring as a result of
the creation of judicial offices; anending s.
318.32, F.S.; nodifying jurisdiction of hearing
officers; anending s. 318.37, F.S.; providing
funds to establish the Gvil Traffic Infraction
Hearing O ficer Program providing for use of
unexpended funds provided in the Conference
Report on House Bill 4201 for new judgeshi ps;
17
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creating s. 40.50, F.S.; providing for jury
duty and instructions in civil cases; creating
s. 44,1051, F.S.; providing for voluntary trial
resolution by agreenent of two or nore parties;
anending s. 57.105, F.S.; providing for
sanctions for raising unfounded clains or

def enses; providing for danages for delay of
litigation; providing for additional sanctions
or other renedies; providing an effective date
for applicability; anmending s. 768.79, F.S.

nodi fyi ng provi sions on offers of judgnent and
demands for judgnent; anending s. 57.071, F.S.
nodi fyi ng provi sions on taxabl e costs; anendi ng
s. 768.77, F.S.; renoving certain provisions
relating to itenized verdicts; anending s.
768.78, F.S.; providing for alternative nethods
of paynent of danage awards in actions in which
the court determi nes that an award incl udes
future econonic | osses exceeding a specified
anount; anending s. 90.803, F.S.; providing
nore specificity regarding former testinony;
providing for severability; providing an

ef fective date.
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