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.  Summary:

This bill incorporates into Florida's Revised Uniform Partnership Act (RUPA) model language
recommended by the National Conference of Commissioners on Uniform State Laws regarding
registration of limited liability partnerships (LLPs). Thisbill also repeals Florida s existing

statutory provisions on LLPs and makes multiple technical and conforming revisionsto RUPA.

This bill aso specifically exempts a business formed by any corporation, partnership, or other
commercial entity that is actively organized or registered with the Department of State from
requirements regarding registration of fictitious names under chapter 865, Florida Statutes, unless
the name under which the businessis to be conducted differs from the licensed or registered name.

This bill amends the following sections of the Florida Statutes: 620.8101, 620.8103, 620.8105,
620.81055, 620.8106, 620.8201, 620.8303, 620.8304, 620.8306, 620.8307, 620.8701, 620.8702,
620.8703, 620.8704, 620.8801, 620.8805, 620.8806, 620.8807, 620.8903, 620.8906, 620.8907,
and 865.09. This hill creates the following sections of the Florida Statutes: 620.9001, 620.9002,
620.9003, 620.9101, 620.9102, 620.9103, 620.9104, 620.9105, and 620.187. This hill
redesignates sections 620.90 and 620.91. Finally, this bill repeals sections 620.78, 620.781,
620.782, 620.783, 620.784, 620.7851, 620.786, 620.787, 620.788, 620.7885, 620.7887, and
620.789, Florida Statutes.

Il. Present Situation:
Revised Uniform Partnership Act & Registered Limited Liability Partnership Act

In 1995, the Revised Uniform Partnership Act (RUPA) (Part 1V, ss. 620.81001-620.91, F.S.) and
the Registered Limited Liability Partnership Act (RLLPA) (Part 111, ss. 620.78-620.789, F.S.)
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were created in chapters 95-242 and 95-409, Laws of Florida. (The RUPA and RLLPA
provisions were adopted together in ch. 95-242, L.O.F.; the RLLPA provisions also were adopted
separately in ch. 95-409, L.O.F.)

RUPA revised and modernized partnership law in Florida. Beginning in the mid-1980s, the
National Conference of Commissioners on Uniform State Laws (NCCUSL), the American Bar
Association, the Florida Bar, and other groups reviewed the proposed revisions to the Uniform
Partnership Act and recommended revisions that were adopted in the law. The RUPA changes to
partnership law included recognizing the partnership as an entity separate from the partners and
allowing a partner to leave (dissociate) a partnership without causing the dissolution of the
partnership.

RLLPA authorized partnerships to register with the state as limited liability partnerships (LLPs),
under which a partner has individua liability protection from obligations arising from errors,
omissions, negligence, malpractice, or other wrongful acts committed by another partner. These
partnerships are able to cancel their registrations as limited liability partnerships, but this
cancellation aone does not dissolve the partnerships. A domestic limited partnership may aso
register as alimited liability partnership, in which case the act’ s protections apply to the general
partners and to any limited partners who are liable for the debts, obligations, or liabilities of the
limited partnership.

The two measures were separately introduced in 1995. During the closing days of the legidative
session, the RLLPA and the RUPA provisions were amended onto another measure, which was
adopted without necessary cross-references being made between the two acts. Legidation was
introduced, but not adopted, during the 1996 Session of the Florida Legidlature that would have
made technical changes to the two laws in order to ensure that a partnership operating under
RUPA is able to attain the registered LLP status. Meanwhile, NCCUSL, which is a non-profit
association of state commissions on uniform laws, in 1996 adopted model act language regarding
filing of limited liability partnerships. The NCCUSL amendments are designed to be incorporated
into states' uniform partnership laws.

Fictitious Names Statute

Section 865.09, F.S,, isFlorida' s “Fictitious Name Act.” A fictitious name is any name under
which a person transacts business in Florida, other than his or her legal name (s. 865.09(2)(a),
F.S.). Under this statute, a person may not engage in business under afictitious name unless the
person first registers the name with the Division of Corporations. The statute currently exempts a
business formed by an attorney licensed to practice in Florida, or formed by a person licensed by
the Department of Business and Professional Regulation, from the fictitious name registration
requirements, provided the business was formed for the purpose of practicing the person’s
licensed profession (s. 865.09(7), F.S.).

A registered fictitious name may not contain the words “ corporation” or “incorporated,” or the
respective abbreviations for those words, unless the businessisin fact incorporated or has
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obtained a certificate of authority to transact business in Florida pursuant to ch. 607 or ch. 617,
F.S. A business that is incorporated or authorized under ch. 607 or ch. 617, F.S., however, is not
required to register its corporate name under the fictitious names statute unless the name the
business plans to conduct business under is different from its official corporate name

(s. 865.09(14), F.S)).

Effect of Proposed Changes:

Thisbill repeals Florida' s existing statutory provisions on registered limited liability partnerships,
ss. 620.78-620.789, F.S., and amends Florida' s Revised Uniform Partnership Act (RUPA) of
1995 to incorporate model act language on limited liability partnerships (LLPs) into RUPA. The
model language was developed by the National Conference of Commissioners on Uniform State
Laws (NCCUSL).

The mode language and Florida s existing LLP provisions are substantialy similar. One
significant difference is that the model act provides a“full shield” from persona liability, by
protecting LLP partners against all vicarious liability. The existing Florida statute provides a
“partial shield,” by protecting an LLP partner against obligations arising from negligence or

mal practice by another partner, but not against personal liability for partnership obligations arising
in other contexts. Another significant difference is that the model language does not require an
LLP to carry any prescribed liability insurance, while the existing Florida statute requires liability
insurance as a condition for registration asan LLP.

The bill aso makes corrective and conforming changes in order to ensure that Florida’'s RUPA
mirrors the uniform law where possible.

Following is a section-by-section analysis of the hill.

Section 1 amends s. 620.8101, F.S,, relating to definitions under RUPA, to add definitions for the
terms “foreign limited liability partnership” and “limited liability partnership,” and to incorporate
LLP provisionsinto the definition of a“statement.”

Section 2 amends s. 620.8103(2), F.S., relating to partnership agreements, to specify that such an
agreement may not negate the applicability of Florida law to the internal affairs of an LLP or to
the liability of its partners. This section also makes conforming and corrective cross-reference
changes.

Section 3 amends s. 620.8105, F.S,, relating to partnership registrations, to delineate the types of
statements that may be amended or canceled by an authorized person. These include: a statement
of partnership authority, a statement of denial, a statement of dissociation, a statement of
dissolution, a statement of merger, a statement of qualification, or a statement of foreign
qualification. This section aso specifies that a registration statement must include the name and
address of an agent in this state who shall maintain information on the partners. If this agent, or



SPONSOR: Senator Silver BILL: SB 2186
Page 4

any partner, is a person other than an individual, the registration statement must include the name
and recorded document number in this state of that agent or partner.

Section 4 amends s. 620.81055(1), F.S,, relating to Department of State filing fees, to add a $25
feefor filing a statement of qualification, a statement of foreign qualification, or alimited liability
partnership annual report.

Section 5 amends s. 620.8106, F.S., relating to the law governing partnerships, to specify that
Floridalaw shall govern the interna affairs and the liability of partners for an obligation of an
LLP.

Section 6 amends s. 620.8201, F.S,, relating to the partnership as an entity, to provide that a
limited liability partnership continues to be the same entity that existed before it filed a statement
of qualification under s. 620.9001, F.S.

Section 7 amends s. 620.8303(2), F.S., relating to a statement of partnership authority, to correct
a statutory cross-reference.

Section 8 amends s. 620.8304(3), F.S., relating to a statement of denial, to correct a statutory
cross-reference.

Section 9 amends s. 620.8306, F.S., relating to a partner’ s liability, to provide that an obligation
of a partnership incurred while the partnership isan LLP is solely the obligation of the partnership
-- regardless of whether the obligation arises in contract, tort, or otherwise. The bill specifies that
apartner inan LLPis not personally liable, directly or indirectly, by way of contribution or
otherwise, for such an obligation solely because he or sheis a partner.

Section 10 amends s. 620.8307, F.S,, relating to actions by and against a partnership and partners,
to conform with changes made to s. 620.8306, F.S., regarding liability in LLPs.

Section 11 amends s. 620.8701(2), F.S., relating to the purchase of a dissociated partner’s
interest, to clarify the wording of the statute.

Section 12 amends s. 620.8702(1), F.S., relating to a dissociated partner’ s power to bind and
liability to a partnership, to correct a statutory cross-reference.

Section 13 amends s. 620.8703(2), F.S,, relating to a dissociated partner’ s liability to other
persons, to conform with the general provisions of the bill regarding a partner’s liability in an
LLP, and to correct a cross-reference.

Section 14 amends s. 620.8704(3), F.S., relating to a statement of dissolution, to correct a
statutory cross-reference.
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Section 15 amends s. 620.8801, F.S., relating to events causing dissolution of a partnership, to
clarify the period after which a partnership may be dissolved based on a partner’ s wrongful
dissociation.

Section 16 amends s. 620.8805, F.S,, relating to a statement of dissolution, to correct statutory
cross-references.

Section 17 amends s. 620.8806(1), F.S., relating to a partner’s liability to other partners after
dissolution, to conform with other provisionsin the bill regarding a partner’ s liability.

Section 18 amends s. 620.8807, F.S., relating to settlement of accounts and contributions among
partners, to provide that, when making distributions to a partner upon the winding up of a
partnership business, a partner in an LLP shall not be responsible for account charges associated
with obligations for which the partner is not personally liable. This section also adds language to
conform with other provisions regarding liability of partnersinan LLP.

Section 19 amends s. 620.8903(5), F.S,, relating to conversion of limited partnership to
partnership, to conform with the statutory provision regarding the liability of a partner in an LLP.

Section 20 amends s. 620.8906(3), F.S., relating to the effect of merger, to conform with the
statutory provision regarding the liability of a partner.

Section 21 amends s. 620.8907, F.S., relating to a statement of merger, to correct a statutory
cross-reference and conform language. This section also eliminates a subsection in order to
conform with substantive changes made in the law. The eliminated subsection (6) restates the
language in subsection (5).

Section 22 creates s. 620.9001, F.S., relating to a statement of qualification, to prescribe
requirements and procedures for a partnership to become an LLP. This section provides that:

* Thecreation of the LLP must be approved by a partnership vote.

* A statement of qualification must be filed with the Department of State, and the bill
provides for the content of that statement.

* The status of the partnership as an LLP is effective on the later of the statement filing or
a date specified in the statement.

* The status of a partnership as an LLP and the liability of its partners are not affected by
errors or later changes in the information required to be contained in the statement of
qualification.

* Thefiling of astatement of qualification establishes that a partnership has met all
conditions precedent to the qualification of the partnership asan LLP.

* Anamendment or cancellation of a statement of qualification is effective when it isfiled
or on a deferred effective date specified in the amendment or cancellation.
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Section 23 creates s. 620.9002, F.S., relating to the name of an LLP, to provide that such name
must end with “Registered Limited Liability Partnership,” “Limited Liability Partnership,”
“RL.L.P”“L.L.P”“RLLP,” or“LLP.”

Section 24 creates s. 620.9003, F.S., relating to an annual report, to require an LLP and aforeign
LL P authorized to conduct businessin Floridato file an annual report with the Secretary of State.
This section prescribes the contents of the report and the time frame for filing the report, and it
authorizes the secretary to revoke the statement of qualification of a partnership that failsto file
an annual report or pay the required filing fee. A revocation under this section affects only the
partnership’s status as an LLP and is not an event of dissolution of the partnership. In addition,
this section provides that a partnership whose statement of qualification was revoked may apply
to the secretary for reinstatement within two years after the effective date of the revocation.

Section 25 creates s. 620.9101, F.S,, relating to the law governing aforeign LLP, to provide that
the law under which the foreign LLP isformed governsinterna affairs of the LLP and the liability
of partners for obligations of the partnership. The section specifies that aforeign LLP may not be
denied a statement of foreign qualification due to any difference between the laws of the state
under which the partnership was formed and the laws of this state.

Section 26 creates s. 620.9102, F.S., relating to a statement of foreign qualification, to require
that, prior to transacting businessin this state, aforeign LLP must comply with s. 620.8105, F.S,,
and file a statement of foreign qualification. The status of aforeign LLP is effective on the later of
the filing of the statement or a date specified in the statement.

Section 27 creates s. 620.9103, F.S,, relating to the effect of afailure to qualify by aforeign LLP.
A foreign LLP conducting business in Florida without a statement of foreign qualification may not
maintain an action or proceeding in this state. However, the validity of contracts entered into by
the LLPisnot impaired, and the LLP is not precluded from defending itself in an action or
proceeding in Florida. This section also provides that limitations on personal liability of partners
are not waived solely by transacting business in Florida without a statement of foreign
qualification.

Section 28 creates s. 620.9104, F.S., identifying activities that do not constitute transacting
business within the meaning of the provisions of the act governing foreign LLPs.

Section 29 creates s. 620.9105, F.S,, relating to actions by the attorney general, to authorize the
attorney general to maintain an action to restrain aforeign LLP from transacting businessin
Floridain violation of the provisions of the act governing foreign LLPs.

Section 30 creates s. 620.187, F.S,, relating to alimited liability limited partnership, to prescribe
terms under which alimited partnership may become an LLP. Such conditions include:

»  Securing voter approva from the limited partnership;
*  Filing a statement of qualification; and
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*  Complying with the name requirements of an LLP.

Section 31 amends s. 865.09, F.S,, relating to fictitious name registration. The section adds a
business formed by any corporation, partnership, or other commercia entity actively organized or
registered with the Department of State to the list of entities exempt from the fictitious name
filing requirements. The statute currently exempts certain businesses formed by an attorney
licensed to practice in Florida or by a person licensed by the Department of Business and
Professional Regulation. This section adds language providing that the exemption does not apply
if the name by which the organization will conduct its business differs from its licensed or
registered name. This section also clarifies that the licensed attorney or person licensed by the
department must be actively licensed. Finaly, the bill deletes language from s. 865.09(14), F.S,,
relating to a corporation’ s obligations under the fictitious name statute, to conform with the other
changes made to this statute.

Section 32 transfers s. 620.90, F.S,, relating to applicability of RUPA, and redesignates it as
S. 620.9901, F.S.

Section 33 transfers s. 620.91, F.S,, relating to the effect of RUPA on pre-existing rights or
actions, and redesignates it as s. 620.9902, F.S.

Section 34 repeals ss. 620.78-620.789, F.S., which are the provisions enacted in 1995 regarding
registered limited liability partnerships.

Section 35 provides that the act shall take effect upon becoming a law.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:

None.
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V.

VI.

Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

The bill imposes a $25 fee on each of the following documents filed with the Department of
State under the Revised Uniform Partnership Act: a statement of qualification, a statement of
foreign qualification, and a limited liability partnership annual report. Under this bill, persons
desiring to form an LLP would be required to pay an initial fee of $75 -- $50 for genera filing
under the Revised Uniform Partnership Act and $25 for a statement of qualification under the
new LLP provisions. Thereafter, there would a $25 LLP annua report fee. A current RUPA
partnership that desired to become an LLP would have to pay $25 for a statement of
qualification and, thereafter, a $25 LL P annual report fee.

Currently to form an LLP, a partnership must pay aregistration fee, and an annual renewal of
registration fee, of $100 for each partner in the partnership who is a Florida resident. The fee
payable for any one year is capped at $10,000. (See s. 620.78(3), F.S.) The department
estimates that the average LL P registration fee under current law is $600. The department
anticipates that the bill, by making the LLP a more attractive form of business organization,
may result in annua LLP filings increasing to 5,400 from the current estimated annual filing
rate of 110. To the extent annual LLP filings increase, the bill may result in an increasein
annua filing revenues.

B. Private Sector Impact:

Thisbill provides that a partner in alimited liability partnership is not personaly liable for an
obligation of a partnership incurred while the partnership isan LLP. Thisbill provides such
partners with greater protection from personal liability than is available under the current LLP
Statute.

C. Government Sector Impact:

Because the bill provides partners of an LLP with greater protection from personal liability
than current law, does not require liability insurance as a condition to creating an LLP, and
resultsin lower LLP filing fees, the measure may cause the LLP to become a more popular
form of business structure. The Department of State estimates that it will incur recurring
annual expenses of $13,932 associated with required printings and mailings under this bill.

Technical Deficiencies:
There are two technical errorsin the bill’ stitle: 1) On page 1, line 22, the title references creation

of s. 620.9004, F.S.; however, no such section is created by the bill. 2) On page 2, line 10, the
title references repeal of s. 620.785, F.S.; the bill actually repeals s. 620.7851, F.S.
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VIl. Related Issues:
None.
VIIl.  Amendments:
#1 by Commerce and Economic Opportunities:
Amends s. 620.8904(1), F.S,, relating to the effect of certain partnership conversions, to correct a

statutory cross-reference. (WITH TITLE AMENDMENT)

#2 by Commerce & Economic Opportunities:
Technical title amendment.

#3 by Commerce & Economic Opportunities:
Technical title amendment.

This Senate staff analysis does not reflect the intent or official position of the bill's sponsor or the Florida Senate.




