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By the Cormittee on Health Care and Senator Silver
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1 A bill to be entitled

2 An act relating to regul ati on of professions;
3 renunberi ng and anendi ng ss. 501. 057, 501.0571
4 501. 0573, 501.0575, 501.0577, 501.0579,

5 501.0581, F.S.; transferring the Florida

6 Commerci al Wight-Loss Practices Act fromch

7 501, F.S., relating to consuner protection, to
8 ch. 468, F.S., relating to professions and

9 occupations; redefining the activity that

10 constitutes a weight-1oss program revising

11 certain notice requirenents; providing an

12 exenption fromregul ation; conformn ng

13 references and cross-references; transferring
14 regul atory authority fromthe Departnent of

15 Agriculture and Consuner Services to the

16 Departnent of Health; creating s. 468.828

17 F.S.; requiring weight-loss providers to obtain
18 permts; prescribing procedures and

19 requi renents; providing a penalty; providing
20 for fees; providing a grace period for certain
21 providers; creating s. 468.8281, F.S.
22 providing requirenents for records and neetings
23 held for disciplinary actions; creating s.
24 468.829, F.S.; requiring display of pernits;
25 creating s. 468.519, F.S.; prohibiting sexua
26 m sconduct in the practice of dietetics and
27 nutrition; anending s. 455.604, F.S.; requiring
28 instruction in HV and AIDS for persons
29 |icensed as dietitians and nutritionists;
30 providing an effective date.
31

1
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1998 CS for SB 2188
317-20

i
2009A- 98

1| Be It Enacted by the Legislature of the State of Florida:
2
3 Section 1. Section 501.057, Florida Statutes, is
4 | renunbered as section 468.821, Florida Statutes, and anended
5| to read:
6 468. 821 5614657 Commercial Wight-Loss Practices Act;
7 | short title.--Sections 468. 821-468. 829 5614+-0657561+-058% may be
8| cited as the "Florida Commercial Wight-Loss Practices Act."
9 Section 2. Section 501.0571, Florida Statutes, is
10 | renunbered as section 468.822, Florida Statutes, and anended
11| to read:
12 468. 822 561657t Commercial Wight-Loss Practices Act;
13 | definitions.--As used in ss. 468.821-468.829, the term
14 | 561057561-058%:
15 (1) "Exami nation" neans any type of nedical
16 | psychol ogical, or nutritional review of a consumner
17 (2) "Departnent" neans the Departnent of Health,
18 (3) 2y "Suppl enent” neans any type of vitamn
19 | mineral, or other dietary additive which is reconmended to be
20 | taken by a weight-1oss provider
21 (4) 3y "Weight-1oss |ocation" neans any place where a
22 | weight-loss programis provided by a weight-1oss provider.
23 (5) 4y "Weight-1oss progrant neans a general program
24 | of instruction, with food, suppl enents, food products, or a
25| food plan designed for clients fromone or nore healthy
26 | popul ation groups, in order that such clients may achi eve or
27 | maintain a healthy weight. A weight-loss programis not based
28 |1 on an individual nutrition assessnment and is not
29 | individualized to provide nutrition care services to nahage,
30| treat, or rehabilitate a nedical condition, illness, or injury
31
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for a specific person or group.any—pran—or—procedure—offered
to—encourage—weirght—+oss—

(6) £5)r "Weight-1o0ss provider" neans any person engaged
in the business of offering services to consuners to assi st
themin | osing weight and nmaking oral or witten statenents,
vi sual descriptions, advertisenents, or other representations
that have the capacity, tendency, or effect of |eading
consuners to believe that participation in a weight-1oss
programw |l result in weight |loss. A weight-|oss provider

does not include a person described in s. 468.505(1)(q).
Section 3. Section 501.0573, Florida Statutes, is
renunbered as section 468.823, Florida Statutes, and anended

to read:

468. 823 56106573 Wi ght-1o0ss provider
requi renments. --Each wei ght-1oss provider shall

(1) Provide to a consuner a witten itenized statenent
of the fixed or estinmated cost of the weight-loss programthat
i s being recommended, including all additional products,
servi ces, supplenents, exam nations, or |aboratory tests the
consuner may have to purchase fromthe weight-1oss provider as
part of such program

(2) Disclose the actual or estimated duration of the
reconmended wei ght -1 oss program

(3) Provide a copy of the educational and professiona
experience of the weight-1oss provider's staff upon—reguest.

(4) Provide the nanme, address, and qualifications of
t he person who has revi ewed and approved the wei ght-1oss
program according to s. 468.505(1)(j).

(5) Produce and distribute to all consuners who
i nqui re about their weight-loss programa pal msized card with
t he Wei ght-Loss Consuner Bill of Rights printed on it.
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(6) Conspicuously post the Wi ght-Loss Consuner Bil
of Rights at the front registration desk or area in each
wei ght -1 oss | ocation and require every agent, representative,
franchi see, or independent contractor to post such a bill of
rights in a pronminent place in every roomin which a
presentation or sale of a weight-loss programis made or in
which a product or treatnent is offered for sale.

Section 4. Section 501.0575, Florida Statutes, is
renunbered as section 468. 824, Florida Statutes, and anended
to read:

468. 824 5616575 Wi ght-Loss Consuner Bill of
Ri ghts. --

(1) The Weight-Loss Consuner Bill of Rights shal
consi st of the follow ng provisions:

(A) WARNING RAPID WEI GHT LOSS MAY CAUSE SERI QUS
HEALTH PROBLEMS. RAPI D VEI GHT LOSS |'S WEI GHT LOSS OF MORE
THAN 1 1/2 POUNDS TO 2 POUNDS PER WEEK OR VEI GHT LOSS OF MORE
THAN 1 PERCENT OF BODY WEI GHT PER WEEK AFTER THE SECOND WEEK
OF PARTI ClI PATION I N A VEEI GHT- LOSS PROGRAM

(B) CONSULT YOUR PERSONAL PHYSI Cl AN BEFORE STARTI NG
ANY VEI GHT- LOSS PROGRAM

(© ONLY PERMANENT LI FESTYLE CHANGES, SUCH AS MAKI NG
HEALTHFUL FOOD CHO CES AND | NCREASI NG PHYSI CAL ACTI VI TY,
PROMOTE LONG TERM VEI GHT LGCSS.

(D) QUALIFI CATIONS OF THI S PROVI DER SHALL BE PROVI DED
TO YOU BY THE PROVI DER PRI OR TO YOUR STARTI NG THE PROGRAM ARE
AVAH-ABEE-UPON-REQUEST.

(E) YOU HAVE A RIGHT TO

1. ASK QUESTI ONS ABOUT THE POTENTI AL HEALTH RI SKS OF
THI' S PROGRAM AND | TS NUTRI TI ONAL CONTENT, PSYCHOLOGQ CAL
SUPPORT, AND EDUCATI ONAL COVPONENTS.
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2. RECEI VE AN | TEM ZED STATEMENT OF THE ACTUAL OR
ESTI MATED PRI CE OF THE WEI GHT- LOSS PROGRAM | NCLUDI NG EXTRA
PRODUCTS, SERVI CES, SUPPLEMENTS, EXAM NATI ONS, AND LABORATORY
TESTS.

3. KNOW THE ACTUAL OR ESTI MATED DURATI ON OF THE
PROGRAM

4. KNOW THE NAME, ADDRESS, AND QUALI FI CATI ONS OF THE
LI CENSED DI ETI TI AN OR NUTRI TI ONI ST WHO HAS REVI EWVED AND
APPROVED THE WEI GHT- LOSS PROGRAM PURSUANT ACCORBHNG TO s
468.505(1)(j), FLORI DA STATUTES
(2) The copies of the Wi ght-Loss Consuner Bill of

Rights to be posted according to s. 468. 823(6) s—561+0573(6)
shall be printed in at |east 24-point bol dfaced type on one

side of a sign. The palmsized copies to be distributed

according to s. 468.823(5)s—561+0573(5)shall be in
bol df aced type and | egi ble. Each weight-1|oss provider shal

be responsi ble for producing and printing appropriate copies
of the Wight-Loss Consuner Bill of Rights.

Section 5. Section 501.0577, Florida Statutes, is
renunbered as section 468. 825, Florida Statutes, and anended
to read:

468. 825 5646577 Commercial Wi ght-Loss Practices Act;
exenptions. --The provisions of this act do not apply to
persons |icensed under chapter 458, chapter 459, chapter 460,
chapter 461, chapter 462, chapter 463, chapter 465, chapter
468, or chapter 486 who may gi ve wei ght-loss advice or provide
any wei ght-1oss service which is incidental to the perfornmance
of their profession and which is not the primary activity of
the person's practi ce.
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Section 6. Section 501.0579, Florida Statutes, is
renunbered as section 468. 826, Florida Statutes, and anended

to read:

468. 826 5616579 Commercial Weight-Loss Practices Act;
unl awful practices.--1t is unlawful and an unfair and
deceptive trade practice under part Il of this chapter 501 to

fail to conply with the provisions of ss. 468.821-468. 829 this
act.

Section 7. Section 501.0581, Florida Statutes, is
renunbered as section 468.827, Florida Statutes, and anended
to read:

468. 827 561658t Commercial Wi ght-Loss Practices Act;
civil renedies.--

(1) The departnent eof—Agrecutture—antd—Consufer
Serviees may bring a civil action in circuit court for
tenporary or permanent injunctive relief to enforce the
provisions of this act and nay seek other appropriate civil
relief, including a civil penalty not to exceed $5,000 for
each violation, for restitution and damages for injured
custoners, court costs, and reasonable attorney's fees.

(2) The departnent eof—Agrecutture—antd—Consufer
Serviees nmay termnate any investigation or action upon
agreenent by the offender to pay a stipulated civil penalty,
nmake restitution or pay damages to custoners, or satisfy any
other relief authorized herein and requested by the
depart nent.

(3) Renedies provided in this section shall be in
addition to any other renedi es provided by | aw

Section 8. Section 468.828, Florida Statutes, is
created to read

468. 828 Wight-loss provider pernit.--
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1 (1) A weight-loss provider may not operate in this

2| state until such person has applied for and received fromthe
3| departnent a weight-1oss provider permt. The departnent shal
4 | prescribe an application formto be used by all persons

5] applying to obtain a weight-loss provider pernit. The

6 | departnent shall issue a weight-loss provider pernit for each
7 | applicant who:

8 (a) Has conpleted the application formand renitted a
9 | nonrefundabl e application fee set by the departnent in an

10 | anbunt not to exceed $300.

11 (b) Has identified the weight-loss provider by nane,
12 | street and nmiling addresses, and tel ephone nunber and, in the
13 | case of a partnership, corporation, association, or entity,
14| has identified a regi stered agent or other person to receive
15| service of papers or other docunents or performother duties
16 | as specified by the departnent.

17 (c) Has identified the licensed or registered

18 | dietitian/nutritioni st who approved the weight-1o0ss program
19 | pursuant to subsection (3) by nane, street and mailing
20 | addresses, and tel ephone nunber
21 (2)(a) A weight-loss provider pernit is not
22 | transferable to another weight-loss provider by any neans,
23| including, but not linmted to, any sale of a corporation
24 | partnership, sole proprietorship, or other business entity.
25 (b) A weight-loss provider shall notify the departnent
26 | within 30 days after a change in ownership of the business and
27 | at the same tine return the pernit to the departnent for
28 | cancellation. Upon a change in ownership of a weight-I|oss
29 | provider's business, the new owner shall file an application
30| for a new pernit and shall pay the prescribed permt fee.
31
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(3) Any weight-loss programoffered by a wei ght-1|oss

provider shall be revi ewed and approved hy:

(a) Adietitian/nutritionist licensed in this state;

(b) A registered dietitian; or

(¢) Adietitian/nutritionist licensed in another

state, provided the requirenents for licensure in that state

are substantially equivalent to or nore stringent than those

existing in this state.

A wei ght -1 oss program may not be changed without consultation

and approval by one of the individuals listed in this

subsecti on.
(4) The person sel ected pursuant to subsection (3)

shal | consider the follow ng nmininmum standards in reviewing a

provider's weight-loss program to deternine whether the

wei ght -1 oss program bei ng advocated is safe and in conpliance
with the provisions of ss. 468.821-465. 829:
(a) Nutritional adequacy, neasured by consunption of a

wi de variety of foods based on governnment reconmmendati ons for

heal t hy eati ng;

(b) Mechanisns for screening out those persons for

whomthere is a scientific consensus that weight loss is

i nappropriate, such as pregnant wonen;

(c) Requiring nedical perm ssion for children under 10

years of age and recogni zing that physician consultation is

appropriate for anyone starting a wei ght-loss program

(d) Pronoting a rate of weight |oss consistent with
the provisions of ss. 468.821-468. 829;
(e) Providing a wei ght mai ntenance conponent desi gned

to hel p weight-loss program partici pants sustain their weight
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1| 1osses, consistent with governnent standards for healthy

2| eating; and

3 (f) Providing participants with materials

4 | denonstrating the weight-loss program provider's conpliance

5| with ss. 468.821-468. 829.

6 (5) Each weight-1oss provider shall conply with al

7| requirenents of the Florida Drug and Cosnetic Act, part | of
8 | chapter 499; the Florida Comrercial Wight-Loss Practices Act,
9| ss. 468.821-468.829; and the Deceptive and Unfair Trade

10| Practices Act, part |l of chapter 501

11 (6) Violation of subsection (5), in addition to other
12 | renedies provided by law, shall result in suspension of the
13| weight-loss provider's permit. Reinstatenent shall require

14 | denonstration of full conpliance with the applicable | aws and
15 | paynent of a new permt fee.

16 (7) Nothing in ss. 468.821-468.829 may be construed to
17 | nean that a practitioner |icensed under chapter 458, chapter
18 | 459, or part X of chapter 468 is required to secure a

19 | weight-1oss provider pernmit under ss. 468.821-468. 829.

20 (8) The departnent shall by rule set a biennial

21| weight-loss permt renewal fee in an amount not to exceed

22 1$300. The weight-1o0ss programor prograns being offered to the
23| public shall be reviewed and approved at |east biennially by
24 | one of the individuals listed in subsection (3). Each

25 | applicant shall subnit to the departnment with his or her

26 | biennial renewal fee the nane, address, and phone nunber of
27 | the person who revi ewed and approved t he wei ght-1 0ss program
28 | Biennial review shall not be required for those providers who
29 | have a licensed or registered dietitian/nutritionist nmeeting
30| the requirements of ss. 468.821-468. 829 available for

31| consultation on a regul ar basis.
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1 (9) Any weight-loss provider in business in this state
2] on Cctober 1, 1998, shall be held harm ess for any cl ai mthat
3 | such provider has not obtai ned a weight-loss provider pernit
4] as required under this section, until October 1, 1999.

5 (10) The departnent has all authority set forth in ss.
6 | 455. 627 and 455.621 to enforce this act. Section 468.828(4) is
7| declared to be sel f-executing.

8 Section 9. Section 468.8281, Florida Statutes, is

9| created to read

10 468.8281 Availability of disciplinary records and

11 | proceedi ngs. --Notwi thstanding s. 455.621, any conpl aint or

12 | record nmmintai ned by the Departnent of Health pursuant to the
13| discipline of a pernmitted weight-loss provider and any

14 | proceeding held by the departnent to discipline a permtted
15| weight-1oss provider shall remain open and available to the
16 | public.

17 Section 10. Section 468.829, Florida Statutes, is

18 | created to read:

19 468.829 Pernit to be displayed; advertisenent.--Each
20 | weight-1o0ss provider to whoma weight-loss pernit is issued
21| shall keep such pernmit conspicuously displayed in the
22 | provider's office, place of business, or place of enpl oynent
23| and, when required, shall exhibit such pernmit to any nenber or
24 | authori zed representative of the departnent. In addition, each
25| wei ght-1o0ss provider holding a permit under this act nust
26 | i nclude the nunber of the pernit in any advertisenent of
27 | wei ght-1o0ss services which appears in any newspaper, airwave
28 | transm ssion, tel ephone directory, direct-nmail advertisenent,
29 | or other advertising nmedi um
30 Section 11. Section 468.519, Florida Statutes, is
31| created to read
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468.519 Sexual nisconduct in the practice of dietetics

and nutrition.--The dietitian/nutritionist and nutrition

counselor-client relationship is founded on nmutual trust.

Sexual m sconduct in the practice of dietetics and nutrition”

means violation of the dietitian/nutritionist and nutrition

counselor-client relationship through which the

dietitian/nutritionist or nutrition counsel or uses that

relationship to induce or attenpt to induce the client to

engage, or to engage or attenpt to engage the client, in

sexual activity outside the scope of practice or the scope of

general ly accepted exanination or treatnent of the client.

Sexual m sconduct in the practice of dietetics and nutrition

i s prohibited.
Section 12. Subsection (1) of section 455.604, Florida
Statutes, is anended to read:

455. 604 Requirenent for instruction for certain
| i censees on human i mmunodeficiency virus and acquired inmune
defici ency syndrone. - -

(1) The appropriate board shall require each person
licensed or certified under chapter 457; chapter 458; chapter
459; chapter 460; chapter 461; chapter 463; chapter 464;
chapter 465; chapter 466; part I, part IIl, er part V, or
part X of chapter 468; or chapter 486 to conplete a continuing
educati onal course, approved by the board, on hunan
i mrunodeficiency virus and acquired inmune deficiency syndrone
as part of biennial relicensure or recertification. The course
shall consist of education on the npdes of transm ssion
i nfection control procedures, clinical nanagenent, and
prevention of human i munodeficiency virus and acquired i mMmune
deficiency syndrome. Such course shall include information on
current Florida | aw on acquired i mune deficiency syndrone and
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its inmpact on testing, confidentiality of test results, and
treatnent of patients.

Section 13. This act shall take effect COctober 1,
1998.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2188

Under the conmittee substitute, a weight-loss provider does
not include persons mho mar ket or distribute food, food
materials, or dietary s Pplenents The connlttee substitute
revises the criteria that a dietitian/nutritioni st must use to
determ ne a melght-l oss. program s conpliance with m ni mum
safety standardS for weight-loss pro rans. The commttee
substitute grants to the department the authority to inplenent
and enforce"the provisions of the nmrerci al Wi ght - Loss
Practices Act as it would regulate a health care professional.
The criteria that dietitian/nutritionists nmust _use to
determ ne a wei ght-1oss prograns conpll nce with m ni num
safety standardS for weight-|oss prograns sPeC|f|ed in s.
468 8 8(42, F.S., are self-executing, therefore, the
Departnent of Health may not adopt an% addi tiona
adnlnl tratlve rules to enforce s. 468.828(4), F.S. Each
?ht- 0SS rOV|der hol ding a pernit nust include the nunber
of he pernit in advertisenent of weight-loss services., The
conn1ttee substitute no | onger repealS s. 468.505(1)(k), F. S
whi ch provides an exenption'to the dietitian/nutritionist
Ilcen si ng reqU|renents for persons_enployed_by a |licensed
hos al ; nurS|nP hone, assisted living facility, or.
con |nU|ng care facility, if the person enployed is in
CO”P iancé with the |aws and rul es adopted for the operation
he facility's dietetic departnen The comittee
substitute provides that any disciplinar co | ai nts and
records. naintained by the Departnent of Ith pursuant to the
di scipline of a Bernltted melght-loss prOV|der and any
proceedi ng held by the dePartnent to discipline a permtted
wei ght -1 0Ss provider shall remain open and available to the

publi c.
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