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Fl ori da House of Representatives - 1997 CS/ HB 249

By the Committee on Regul ated Services and Representative
Fasano

A bill to be entitled
An act relating to ganbling; anending s.
849. 0935, F.S.; providing additional tax-exenpt
organi zations which are authorized to conduct
drawi ngs by chance under said section
i ncluding civic organi zati ons, enpl oyees
associ ations, clubs, fraternal benefit
soci eties, fraternal |odges, and arnmed forces
and veterans' organizations; anending s.
849.094, F.S., which regul ates gane pronotions
in connection with the sale of products or
services; providing that specified provisions
of said section do not apply to television or
radi o broadcasting conpani es |icensed by the
Federal Conmmuni cati ons Conmi ssion; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (1) and
subsection (2) of section 849.0935, Florida Statutes, 1996
Suppl enent, are anended to read

849. 0935 Charitable, nonprofit organizations; draw ngs
by chance; required disclosures; unlawful acts and practices;
penal ties. --

(1) As used in this section, the term

(b) "Organization" neans an organi zation which is
exenpt from federal incone taxation pursuant to 26 U S.C s.
501(c)(3), (4), (7), (8, (10), or (19), and which has a
current determination letter fromthe Internal Revenue

Service, and its bona fide nenbers or officers.
1

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1997 CS/ HB 249
615- 102- 97

(2) The provisions of s. 849.09 shall not be construed
to prohibit an organi zation qualified under 26 U S.C. s.
501(c)(3), (4), (7), (8, (10), or (19)from conducting
drawi ngs by chance pursuant to the authority granted by this

section, provided the organization has conplied with al
appl i cabl e provi sions of chapter 496.

Section 2. Subsection (10) of section 849.094, Florida
Statutes, is anended to read:

849.094 Gane pronotion in connection with sale of
consuner products or services.--

(1) As used in this section, the term

(a) "Gane pronotion" nmeans, but is not limted to, a
contest, gane of chance, or gift enterprise, conducted within
or throughout the state and other states in connection with
the sal e of consuner products or services, and in which the

el enents of chance and prize are present. However, "gane
promotion" shall not be construed to apply to bingo ganes
conducted pursuant to s. 849.0931

(b) "Operator" neans any person, firm corporation, or
associ ati on or agent or enpl oyee thereof who pronotes,
operates, or conducts a gane pronotion, except any charitable
nonprofit organization

(2) It is unlawful for any operator

(a) To design, engage in, pronote, or conduct such a
gane pronotion, in connection with the pronotion or sal e of
consuner products or services, wherein the winner nmay be
predeternined or the gane may be nani pul ated or rigged so as
to:

1. Allocate a winning gane or any portion thereof to

certain | essees, agents, or franchises; or
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2. Alocate a winning gane or part thereof to a
particul ar period of the gane pronotion or to a particul ar
geogr aphi ¢ ar ea;

(b) Arbitrarily to renove, disqualify, disallow or
reject any entry;

(c) To fail to award prizes offered;

(d) To print, publish, or circulate literature or
advertising material used in connection with such gane
pronmotions which is fal se, deceptive, or msleading; or

(e) To require an entry fee, paynent, or proof of
purchase as a condition of entering a gane pronotion

(3) The operator of a ganme pronotion in which the
total announced value of the prizes offered is greater than
$5, 000 shall file with the Department of State a copy of the
rul es and regul ati ons of the gane pronotion and a |list of al
prizes and prize categories offered at | east 7 days before the
commencenent of the gane pronotion. Such rules and
regul ations may not thereafter be changed, nodified, or
altered. The operator of a gane pronotion shall conspicuously
post the rules and regul ati ons of such gane pronotion in each
and every retail outlet or place where such gane pronoti on may
be played or participated in by the public and shall also
publish the rules and regulations in all advertising copy used
in connection therewith. Radio and television announcenents
may indicate that the rules and regul ations are avail able at
retail outlets or fromthe operator of the pronption. A
nonrefundabl e filing fee of $100 shall acconpany each filing
and shall be deposited into the Division of Licensing Trust
Fund to be used to pay the costs incurred in admnistering and
enforcing the provisions of this section
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(4)(a) Every operator of such a gane pronotion in
whi ch the total announced val ue of the prizes offered is
greater than $5,000 shall establish a trust account, in a
nati onal or state-chartered financial institution, with a
bal ance sufficient to pay or purchase the total value of al
prizes offered. On a formsupplied by the Departnment of
State, an official of the financial institution holding the
trust account shall set forth the dollar anmount of the trust
account, the identity of the entity or individual establishing
the trust account, and the name of the gane pronotion for
whi ch the trust account has been established. Such form shal
be filed with the Departnent of State at |east 7 days in
advance of the comencenent of the ganme pronpbtion. |In |lieu of
establ i shing such trust account, the operator nay obtain a
surety bond in an anount equivalent to the total value of al
prizes offered; and such bond shall be filed with the
Departnent of State at |east 7 days in advance of the
commencenent of the gane pronotion.

1. The noneys held in the trust account may be
withdrawn in order to pay the prizes offered only upon
certification to the Departnent of State of the nanme of the
W nner or winners and the anobunt of the prize or prizes and
t he val ue t hereof.

2. |If the operator of a gane pronotion has obtained a
surety bond in lieu of establishing a trust account, the
anount of the surety bond shall equal at all tinmes the total
anount of the prizes offered.

(b) The Departnent of State nmay waive the provisions
of this subsection for any operator who has conducted gane
promotions in the state for not less than 5 consecutive years
and who has not had any civil, crimnal, or admnistrative
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1| action instituted against himby the state or an agency of the
2| state for violation of this section within that 5-year period.
3| Such wai ver may be revoked upon the comm ssion of a violation
4| of this section by such operator, as determ ned by the

5| Departnent of State.

6 (5) Every operator of a ganme pronotion in which the

7 | total announced value of the prizes offered is greater than

8 | $5,000 shall provide the Departnment of State with a certified
9] list of the names and addresses of all persons, whether from
10| this state or from another state, who have won prizes which
11 | have a value of nore than $25, the value of such prizes, and
12 | the dates when the prizes were won within 60 days after such
13 | wi nners have been finally determ ned. The operator shal

14 | provide a copy of the list of winners, wthout charge, to any
15 | person who requests it. In lieu of the foregoing, the

16 | operator of a gane pronotion nay, at his option, publish the
17 | sane information about the winners in a Florida newspaper of
18 | general circulation within 60 days after such w nners have

19 | been determ ned and shall provide to the Departnment of State a
20| certified copy of the publication containing the information
21| about the winners. The operator of a gane pronotion is not
22 | required to notify a winner by mail or by tel ephone when the
23 | winner is already in possession of a gane card from which the
24 | winner hinmself can deternmine that he has won a designated
25| prize. Al winning entries shall be held by the operator for
26 | a period of 90 days after the close or conpletion of the gane.
27 (6) The Departnent of State shall keep the certified
28| list of winners for a period of at |east 6 nonths after
29 | receipt of the certified list. The departnent thereafter nay
30 | di spose of all records and |ists.
31
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(7) No operator shall force, directly or indirectly, a
| essee, agent, or franchise dealer to purchase or participate
in any gane pronotion. For the purpose of this section,
coercion or force shall be presuned in these circunstances in
whi ch a course of business extending over a period of 1 year
or longer is materially changed coincident with a failure or
refusal of a |lessee, agent, or franchise dealer to participate
in such gane pronotions. Such force or coercion shall further
be presuned when an operator advertises generally that gane
pronmotions are available at its | essee deal ers or agent
deal ers.

(8)(a) The Departnent of State shall have the power to
promul gate such rules and regul ati ons respecting the operation
of gane pronotions as it nay deem advi sabl e.

(b) \Whenever the Departnent of State or the Departnment
of Legal Affairs has reason to believe that a gane pronotion
is being operated in violation of this section, it may bring
an action in the circuit court of any judicial circuit in
whi ch the ganme pronotion is being operated in the nane and on
behal f of the people of the state agai nst any operator thereof
to enjoin the continued operation of such gane pronotion
anywhere within the state.

(9)(a) Any person, firm or corporation, or
associ ati on or agent or enpl oyee thereof, who engages in any
acts or practices stated in this section to be unlawful, or
who violates any of the rules and regul ati ons nade pursuant to
this section, is guilty of a m sdeneanor of the second degree,
puni shabl e as provided in s. 775.082 or s. 775.083.

(b) Any person, firm corporation, association, agent,
or enpl oyee who violates any provision of this section or any
of the rules and regul ati ons nmade pursuant to this section
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1| shall be liable for a civil penalty of not nore than $1, 000
2| for each such violation, which shall accrue to the state and
3| my be recovered in a civil action brought by the Departnent
4| of State or the Departnment of Legal Affairs.

5 (10) This section does not apply to actions or

6 | transactions regul ated by the Departnent of Business and

7 | Professional Regulation or to the activities of nonprofit

8 | organi zations or to any other organi zati on engaged i n any

9| enterprise other than the sale of consuner products or

10 | services. Subsections (3), (4), (5, (6), and (7) and

11 | paragraph (8)(a) of this section and any of the rul es nade
12 | pursuant thereto do not apply to television or radio

13 | broadcasting conpani es |icensed by the Federal Comrunications
14 | Conmi ssi on.

15 Section 3. This act shall take effect upon becoming a
16 | | aw

17
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