Fl orida Senate - 1998 SB 256
By the Conmittee on Health Care

317- 375A-98
1 A bill to be entitled
2 An act relating to regulation of health care
3 prof essi ons; creating boards within the
4 Departnent of Health to function as
5 nmul tidisciplinary probable cause panels to
6 assi st the Secretary of the Departnent of
7 Health in disciplining health care
8 prof essi onal s under the departnent's
9 jurisdiction; providing requirenents for the
10 appoi nt nent of board nenbers; providing terns
11 of appointnment; providing requirenents for the
12 boards to assist the Departnent of Health in
13 the regul ation of health care professionals;
14 providing for the applicability of part Il of
15 chapter 455, F.S., to the activities of the
16 di sciplinary boards; providing for a training
17 program for board nenbers; providing the
18 Secretary of the Departnent of Health with the
19 authority to take final agency action with
20 respect to all disciplinary cases involving
21 health practitioners within the departnent;
22 revising requirenents for existing boards
23 within the Departnent of Health to discipline
24 heal th care professionals; anmending ss.
25 455. 614, 455.617, 455.621, 455.624, 455.627,
26 455. 707, F.S.; conform ng those sections to the
27 revision of the disciplinary systemfor health
28 care professionals within the Departnment of
29 Heal th; amending s. 455.644, F.S.; revising
30 requi rements for an annual report; anending ss.
31 457.109, 458.331, 459.015, 460.413, 461. 004,
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461. 013, 463.016, 464.018, 465.016, 466.028,
468. 1295, 468. 1685, 468. 1755, 468.217, 468. 365,
468.518, 468.811, 480.046, 484.014, 484.042,
484. 056, 486.125, 490.009, 491.009, F.S.
conform ng those sections to the revision of
the disciplinary systemused for health care
professionals within the Departnent of Health;
correcting tern nology; providing for

appoi ntnent of a task force to devel op
procedures to ensure unifornty and
accountability in the inplenentation and
enforcenent of the disciplinary process anpbng
health care professionals within the Departnent
of Health; repealing s. 458.307(4) and (5),
F.S., which provide training requirenents for
the Board of Medicine nenbers who participate
in disciplinary proceedi ngs and provide

requi renments for nmenbers of the Board of
Medi ci ne who are appoi nted to probabl e cause
panel s; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. (1) The Medical/Nursing Disciplinary Board

is created within the Division of Medical Quality Assurance

within the Departnent of Health and shall consist of el even

nenbers appoi nted by the Governor and confirned by the Senate.

The chai rnman of the appropriate regul atory board may reconmend

a list of professional nenbers for appointnent by the Governor

to the disciplinary board. The nenbership of each disciplinary

board may include forner board nenbers. Wien the Governor
2

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Fl ori da Senate - 1998 SB 256
317-375A-98

consi ders the appoi ntnent of any candidate to serve on the

board who is not a health care practitioner, the Governor nust

gi ve consideration to the candi date's knowl edge of and

advocacy concerning health care consuner issues.

(2) The nenbers of the disciplinary board nust be

residents of this state. One nenber nust be a physician

i censed under chapter 458, Florida Statutes. One nenber mnust

be a physician |licensed under chapter 459, Florida Statutes.

One nenber nmust be a physician assistant |icensed under

chapter 458 or chapter 459, Florida Statutes. One nenber nust

be a physician |licensed under chapter 461, Florida Statutes.

One nenber nmust be a nurse |licensed under chapter 464, Florida

Statutes. One nenber nust be a pharnaci st |icensed under

chapter 465, Florida Statutes. One nenber nust be a denti st

i censed under chapter 466, Florida Statutes. Four nenbers

nust be consuners who have never been nedi cal physi ci ans,

ost eopat hi ¢ physi ci ans, physician assistants, podiatric

physi ci ans, nurses, pharnmacists, dentists, or nenbers of a

closely rel ated profession.
(3) Menbers of the disciplinary board shall be
appointed for terms of 4 years each and shall serve unti

their successors are appoi nted. However, for the purpose of

staggering terns, three of the original board nenbers shal

serve terns of 4 years each, three shall serve ternms of 3

years each, three shall serve ternms of 2 years each, and two

shall serve terms of 1 year each, as designated by the

Governor. Menbers nay be reappointed for additional terns.

(4) The Medical/Nursing Disciplinary Board shal

det er mi ne whet her probabl e cause exists that a violation of

the provisions of part |l, chapter 455, Florida Statutes, the

applicabl e practice acts for persons |licensed under chapter
3
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458, chapter 459, chapter 461, chapter 464, chapter 465, or
chapter 466, Florida Statutes, or the rul es adopted pursuant

thereto, has occurred. In the event that consideration of a

case i s begun but not conpleted during the termof a sitting

di sci plinary board, these nenbers may reconvene for the

pur pose of conpleting their deliberations on that case. The

di sciplinary board, in conjunction with the Departnent of

Health, shall establish a training programfor disciplinary

board nenbers. The program shall provide for initial and

periodic training in the grounds for disciplinary action, the

actions that may be taken by the disciplinary board and the

departnent, changes in relevant statutes and rules, and any

rel evant judicial and administrative decisions. After January

1, 2000, a nenber of the disciplinary board may not

participate in nmaking a deternination regardi ng probabl e cause

or any other disciplinary decision unless the board nenber has

conpl eted the disciplinary training program

(5) Al provisions of part |1, chapter 455, Florida

Statutes, relating to activities of the disciplinary board

shal | apply.

Section 2. (1) The Rehabilitation D sciplinary Board

is created within the Division of Medical Quality Assurance

within the Departnent of Health and shall consist of nine

nenbers appoi nted by the Governor and confirned by the Senate.

The chai rnman of the appropriate regul atory board may reconmend

a list of professional nenbers for appointnment by the Governor

to the disciplinary board. The nenbership of each disciplinary

board may include forner board nenbers. Wen the Governor

consi ders the appoi ntnent of any candidate to serve on the

board who is not a health care practitioner, the Governor nust

4
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1| give consideration to the candidate's know edge of and

2 | advocacy concerning health care consunmer issues.

3 (2) The nenbers of the disciplinary board nust be

4 | residents of the state. One nmenber nust be an acupuncturi st

5] licensed under chapter 457, Florida Statutes. One nenber nust
6| be a chiropractor licensed under chapter 460, Florida

7| Statutes. One nmenber nust be an occupational therapist

8| licensed under part |IIl of chapter 468, Florida Statutes. One
9 | menber nust be a physical therapist |icensed under chapter

10| 486, Florida Statutes. One nenber nust be a prosthetist,

11| orthotist, or pedorthotist |icensed under part XV of chapter
12| 468, Florida Statutes. One nenber nust be a nmssage therapi st
13| licensed under chapter 480, Florida Statutes. Three nenbers
14 | nust be consuners who have never been acupuncturists,

15| chiropractors, occupational therapists, physical therapists,
16 | prosthetists, orthotists, pedorthotists, massage therapists,
17 | or nenbers of a closely rel ated profession

18 (3) Menbers of the disciplinary board shall be

19 | appointed for terns of 4 years each and shall serve unti

20| their successors are appoi nted. However, for the purpose of
21| staggering terns, three of the original board nenbers shal

22 | serve ternms of 4 years each, two shall serve terns of 3 years,
23| two shall serve ternms of 2 years each, and two shall serve

24 | terns of 1 year each, as designated by the Governor

25 (4) The Rehabilitation Disciplinary Board shal

26 | det ermi ne whet her probabl e cause exists that a violation of
27 | the provisions of part |l, chapter 455, Florida Statutes, the
28 | applicable practice acts for persons |licensed under chapter
29 | 457, chapter 460, part |Il of chapter 468, chapter 486, part
30| XIV of chapter 468, or chapter 480, Florida Statutes, or the
31| rul es adopted pursuant thereto, has occurred. |f consideration

5
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of a case is begun but not conpleted during the termof a

sitting disciplinary board, those nenbers may reconvene for

t he purpose of conpleting their deliberations on that case.

The disciplinary board, in conjunction with the Departnment of

Heal th, shall establish a disciplinary training programfor

di sci plinary board nenbers. The program shall provide for

initial and periodic training in the grounds for disciplinary

action, the actions that may be taken by the disciplinary

board and the departnent, changes in rel evant statutes and

rules, and any relevant judicial and adm nistrative deci sions.

After January 1, 2000, no nenber of the disciplinary board

shal |l participate in nmaking a determ nation regardi ng probabl e

cause or any other disciplinary decision unless the board

nenber has conpleted the disciplinary training program

(5) Al provisions of part |1, chapter 455, Florida

Statutes, relating to activities of the disciplinary board

shal | apply.
Section 3. (1) The Vision, Speech, and Hearing Care
Disciplinary Board is created within the Division of Medica

Quality Assurance within the Departnent of Health and shal

consi st of nine nenbers appointed by the Governor and

confirnmed by the Senate. The chairman of the appropriate

regul atory board may reconmrend a |ist of professional nenbers

for appointnent by the Governor to the disciplinary board. The

nenber shi p of each disciplinary board nmay include forner board

nmenbers. Wien the Governor considers the appoi ntnent of any

candi date to serve on the board who is not a health care

practitioner, the Governor nust give consideration to the

candi date's know edge of and advocacy concerning health care

consuner issues.
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(2) The nenbers of the disciplinary board nust be

residents of this state. One nenber nust be a physician

| i censed under chapter 458 or chapter 459, Florida Statutes,

whose specialty practice area i s ophthal nol ogy or

ot ol aryngol ogy. One nenber nust be an optonetrist |icensed

under chapter 463, Florida Statutes. One nenber nust be a

speech- | anguage pat hol ogi st or audi ol ogi st |icensed under part

| of chapter 468, Florida Statutes. One nenber nust be an

optician licensed under part | of chapter 484, Florida

Statutes. One nenber nust be a hearing aid specialist |licensed

under part |l of chapter 484, Florida Statutes. Four nenbers

nust be consuners who have never been nedi cal physi ci ans,

ost eopat hi ¢ physicians, optonetrists, speech-I|anguage

pat hol ogi sts, audi ol ogi sts, opticians, hearing aid

specialists, or nenbers of a closely rel ated profession.
(3) Menbers of the disciplinary board shall be
appointed for terms of 4 years each and shall serve unti

their successors are appoi nted. However, for the purpose of

staggering terns, three of the original board nenbers shal

serve terns of 4 years each, two shall serve terns of 3 years

each, two shall serve terns of 2 years each, and two shal

serve terns of 1 year each, as designated by the Governor

(4) The Vision, Speech, and Hearing Care Disciplinary

Board shall deterni ne whet her probabl e cause exists that a

violation of the provisions of part Il, chapter 455, Florida

Statutes, the applicable practice acts for persons |icensed

under chapter 463, part | of chapter 468, or chapter 484,

Florida Statutes, or the rul es adopted pursuant thereto, has

occurred. If consideration of a case is begun but not

conpleted during the termof a sitting disciplinary board,

t hose nenbers nmay reconvene for the purpose of conpleting
7
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1| their deliberations on that case. The disciplinary board, in
2| conjunction with the Departnent of Health, shall establish a
3| disciplinary training programfor disciplinary board nenbers.
4| The programshall provide for initial and periodic training in
5] the grounds for disciplinary action, the actions that may be
6 | taken by the disciplinary board and the departnent, changes in
7| relevant statutes and rules, and any rel evant judicial and

8 | adm ni strative decisions. After January 1, 2000, a nenber of

9| the disciplinary board may not participate in naking a

10 | determi nation regardi ng probabl e cause or any other

11 | disciplinary decision unless the board nenber has conpl et ed
12 | the disciplinary trai ni ng program

13 (5) Al provisions of part |1, chapter 455, Florida

14 | Statutes, relating to activities of the disciplinary board

15| shall apply.

16 Section 4. (1) The Behavioral Health Disciplinary

17 | Board is created within the Division of Medical Quality

18 | Assurance within the Departnent of Health and shall consist of
19 | ni ne nenbers appointed by the Governor and confirnmed by the
20| Senate. The chairman of the appropriate regulatory board may
21| recommend a |list of professional nenbers for appointnent by
22 | the Governor to the disciplinary board. The nenbershi p of each
23 | disciplinary board may i nclude former board nenbers. Wen the
24 | Governor considers the appoi ntnent of any candidate to serve
25| on the board who is not a health care practitioner, the
26 | Governor nmust give consideration to the candi date's know edge
27 | of and advocacy concerning health care consuner issues.
28 (2) The nenbers of the disciplinary board nust be
29 | residents of this state. One nenber nust be a physician
30| licensed under chapter 458 or chapter 459, Florida Statutes,
31 | whose specialty practice area is psychiatry. One nenber nust

8
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be a psychol ogi st |icensed under chapter 490, Florida

Statutes. One nenber nust be a clinical social worker |icensed

under chapter 491, Florida Statutes. One nenber nust be a

marriage and fanmily therapist |licensed under chapter 491

Fl ori da Statutes. One nenber nust be a nental health counsel or

i censed under chapter 491, Florida Statutes. Four nenbers

nust be consuners who have never been nedi cal physi ci ans,

ost eopat hi ¢ physi ci ans, psychol ogi sts, clinical social

workers, marriage and fanily therapists, nmental health

counsel ors, or nmenbers of a closely rel ated profession.
(3) Menbers of the disciplinary board shall be
appointed for terms of 4 years each and shall serve unti

their successors are appoi nted. However, for the purpose of

staggering terns, three of the original board nenbers shal

serve terns of 4 years each, two shall serve terns of 3 years

each, two shall serve terns of 2 years each, and two shal

serve terns of 1 year each, as designated by the Governor
(4) The Behavioral Health Disciplinary Board shal
det er mi ne whet her probabl e cause exists that a violation of

the provisions of part |l, chapter 455, Florida Statutes, the

applicable practice acts for psychol ogists |icensed under
chapter 490, Florida Statutes, and chapter 491, Florida
Statutes, or the rul es adopted pursuant thereto, has occurred

except that in any disciplinary case involving a schoo

psychol ogi st, the Departnent of Health shall nmke the

determ nation regardi ng the exi stence of probable cause. |f

consi deration of a case is begun but not conpleted during the

termof a sitting disciplinary board, those nenbers may

reconvene for the purpose of conpleting their deliberations on

that case. The disciplinary board, in conjunction with the

Departnent of Health, shall establish a disciplinary training
9
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program for disciplinary board nenbers. The program shal

provide for initial and periodic training in the grounds for

disciplinary action, the actions that may be taken by the

di sci plinary board and the departnent, changes in rel evant

statutes and rules, and any rel evant judicial and

admi ni strative decisions. After January 1, 2000, a nenber of

the disciplinary board may not participate in making a

determ nati on regardi ng probabl e cause or any other

di sci plinary decision unless the board nenber has conpl eted

the disciplinary training program

(5) Al provisions of part |1, chapter 455, Florida

Statutes, relating to activities of the disciplinary board

shal | apply.
Section 5. (1) The Allied Health Disciplinary Board
is created within the Division of Medical Quality Assurance

within the Departnent of Health and shall consist of nine

nenbers appoi nted by the Governor and confirned by the Senate.

The chai rnman of the appropriate regul atory board may reconmend

a list of professional nenbers for appointnment by the Governor

to the disciplinary board. The nenbership of each disciplinary

board may include forner board nenbers. Wen the Governor

consi ders the appoi ntnent of any candidate to serve on the

board who is not a health care practitioner, the Governor nust

gi ve consideration to the candi date's know edge of and

advocacy concerning health care consuner issues.

(2) The nenbers of the disciplinary board nust be

residents of the state. One nenber nust be a physician

| i censed under chapter 458 or chapter 459, Florida Statutes,

who is a general practitioner. One nenber nust be a nursing

hone administrator |licensed under part Il of chapter 468,

Florida Statutes. One nenber nust be a respiratory therapi st
10
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|icensed under part V of chapter 468, Florida Statutes. One

nenber nmust be a dietitian/nutritionist |licensed under part X

of chapter 468, Florida Statutes. One nenber nust be an

el ectrol ogi st |icensed under chapter 478, Florida Statutes.

One nenber nmust be licensed as clinical |aboratory personne

under part |V of chapter 483, Florida Statutes. Three nenbers

nust be consuners who have never been nedi cal physi ci ans,

ost eopat hi ¢ physi ci ans, nursing hone adninistrators,

respiratory therapists, dietitian/nutritionists,

el ectrologists, clinical |aboratory personnel, or nenbers of a

cl osely rel ated profession.
(3) Menbers of the disciplinary board shall be
appointed for terms of 4 years each and shall serve unti

their successors are appoi nted. However, for the purpose of

staggering terns, three of the original board nenbers shal

serve terns of 4 years each, two shall serve terns of 3 years

each, two shall serve terns of 2 years each, and two shal

serve terns of 1 year, as designated by the Governor
(4) The Allied Health Disciplinary Board shal
det er mi ne whet her probabl e cause exists that a violation of

the provisions of part |l, chapter 455, Florida Statutes, the

applicable practice acts for persons |licensed under part Il of
chapter 468, part V of chapter 468, part X of chapter 468,
chapter 478, or part |V of chapter 483, Florida Statutes, or

the rul es adopted pursuant thereto, has occurred. If

consi deration of a case is begun but not conpleted during the

termof a sitting disciplinary board, those nenbers may

reconvene for the purpose of conpleting their deliberations on

that case. The disciplinary board, in conjunction with the

Departnent of Health, shall establish a disciplinary training

program for disciplinary board nenbers. The program shal
11
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provide for initial and periodic training in the grounds for

disciplinary action, the actions that may be taken by the

di sci plinary board and the departnent, changes in rel evant

statutes and rules, and any rel evant judicial and

admi ni strative decisions. After January 1, 2000, a nenber of

the disciplinary board may not participate in making a

determ nati on regardi ng probabl e cause or any other

di sci plinary decision unless the board nenber has conpl eted

the disciplinary training program

(5) Al provisions of part |1, chapter 455, Florida

Statutes, relating to activities of the disciplinary board

shal | apply.

Section 6. Subsections (1), (2), and (5) of section
455. 614, Florida Statutes, are anended to read:

455. 614 Medi ati on. - -

(1) Notwithstandi ng the provisions of s. 455.621
effective July 1, 2001 t+he—board, or the departnent when—there
s—no—boeart-shal | adopt rules to designate which violations
of the applicable professional practice act of professions

within the departnent are appropriate for nediation. The
boeard—or—the depart nent when—there—+s—no—boardnay designate
as nedi ation offenses those conpl aints where harm caused by

the licensee is econonmic in nature or can be renedi ed by the
i censee.

(2) After the departnent deternines a conplaint is
legally sufficient and the alleged violations are defined as
nedi ati on of fenses, the departnent or any agent of the
departnment may conduct informal nediation to resolve the
conplaint. If the conplainant and the subject of the conplaint
agree to a resolution of a conplaint within 14 days after
contact by the nediator, the nediator shall notify the

12
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departnment of the terns of the resolution. The departnent e+
boeard shall take no further action unless the conplainant and
t he subject each fail to record with the departnent an
acknowl edgnent of satisfaction of the terns of nediation
within 60 days of the nediator's notification to the
departnment. In the event the conpl ai nant and subject fail to
reach settlenent terns or to record the required

acknowl edgnent, the departnent shall process the conplaint
according to the provisions of s. 455,621

(5) The departnent Anry—board—ereated—on—or—aftter

to—adoept—rutes—pursuant—to—this—seeti-on—Aboard shall have

continuing authority to anmend its rul es adopted pursuant to

this section.

Section 7. Subsections (1), (2), (3), and (6) of
section 455.617, Florida Statutes, are anended to read:

455. 617 Authority to issue citations.--

(1) Notwithstanding s. 455.621, the beardi—er—the
depart ment +f+—there—+s—no—board,-shall adopt rules to pernit
the issuance of citations. The citation shall be issued to the
subj ect and shall contain the subject's nane and address, the
subject's license nunber if applicable, a brief factua
statenent, the sections of the |aw all egedly violated, and the
penalty inposed. The citation nust clearly state that the
subj ect may choose, in lieu of accepting the citation, to
follow the procedure under s. 455.621. |If the subject disputes
the matter in the citation, the procedures set forth in s.

455. 621 nust be foll owed. However, if the subject does not
di spute the matter in the citation with the departnment within
13
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1| 30 days after the citation is served, the citation becones a
2| final order and constitutes discipline. The penalty shall be a
3| fine or other conditions as established by rule.

4 (2) Effective July 1, 2001, Fhe—boarei—ot+ t he

5| depart nent iH—there—+s—noe—boardshall adopt rul es designating
6| violations for which a citation may be issued. Such rules

7| shall designate as citation violations those violations for

8 | which there is no substantial threat to the public health,

9| safety, and wel fare.

10 (3) The departnent shall be entitled to recover the
11| costs of investigation, in addition to any penalty provided
12 | accordi ng to board—o+r departnment rule, as part of the penalty
13| levied pursuant to the citation.

14 (6) The departnent Aboard—rcreated—on—or—after—Januvary
15 | +—1992—has—6rmonths—i+n—whieh—to—enact—rutes—destgrating

16 | viotattens—and—penatties—appropriate—for—citation—offenses—
17 | Fatture—toe—enact—such—+utes—gives—the—departrent—exctusive

18 | avthort+ty—to—adopt—rutes—as—+equred—for—irmpterentingthis

19 | seett+oer—Aboard has continuous authority to anend its rules
20 | adopted pursuant to this section

21 Section 8. Section 455.621, Florida Statutes, is

22 | anended to read:

23 455.621 Disciplinary proceedings.--Disciplinary

24 | proceedi ngs for each board shall be within the jurisdiction of
25| the departnent.

26 (1) The departnent, for the boards under its

27 | jurisdiction, shall cause to be investigated any conpl ai nt

28| that is filed before it if the conplaint is in witing, signed
29| by the conplainant, and legally sufficient. A conplaint is

30| legally sufficient if it contains ultimate facts that show

31| that a violation of this part, of any of the practice acts

14
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relating to the professions regulated by the departnent, or of
any rul e adopted by the departnent or a regulatory board in
t he departnent has occurred. In order to determ ne | ega
sufficiency, the departnent may require supporting information
or docunentation. The departnent nmay investigate, and the
depart ment er—the—appropriate—-board may take appropriate fina
action on, a conplaint even though the original conplai nant
withdraws it or otherw se indicates a desire not to cause the
conplaint to be investigated or prosecuted to conpletion. The
departnment may investigate an anonynous conplaint if the
conplaint is in witing and is legally sufficient, if the
all eged violation of law or rules is substantial, and if the
departnent has reason to believe, after prelininary inquiry,
that the violations alleged in the conplaint are true. The
departnent may investigate a conplaint nade by a confidenti al
informant if the conplaint is legally sufficient, if the
all eged violation of law or rule is substantial, and if the
departnent has reason to believe, after prelininary inquiry,
that the allegations of the conplainant are true. The
departnment may initiate an investigation if it has reasonable
cause to believe that a |licensee or a group of |icensees has
violated a Florida statute, a rule of the departnent, or a
rule of a board. Except as provided in ss. 458.331(9),
459. 015(9), 460.413(5), and 461.013(6), when an investigation
of any subject is undertaken, the departnent shall pronptly
furnish to the subject or the subject's attorney a copy of the
conpl ai nt or docunent that resulted in the initiation of the
i nvestigation. The subject may submit a witten response to
the information contained in such conplaint or docunent within
20 days after service to the subject of the conplaint or
docunent. The subject's witten response shall be consi dered
15
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by the appropriate disciplinary board prebabte—cause—panet.

The right to respond does not prohibit the issuance of a

summary energency order if necessary to protect the public.
However, if the secretary, or the secretary's designee, and
the chairnman of the respective disciplinary board er—the
chatrran—of—+ts—probable—cause—panet agree in witing that

such notification would be detrinental to the investigation

the departnment may withhold notification. The departnment nay
conduct an investigation without notification to any subject
if the act under investigation is a crimnal offense.

(2) The departnent shall allocate sufficient and
adequately trained staff to expeditiously and thoroughly
determ ne legal sufficiency and investigate all legally
sufficient conplaints. For purposes of this section, it is the
intent of the Legislature that the term "expeditiously" neans
that the departnent conplete the report of its initial
i nvestigative findings and reconmendati ons concerning the
exi stence of probable cause within 6 nonths after its receipt
of the conplaint. The failure of the departnent, for
di sciplinary cases under its jurisdiction, to conply with the
time linmts of this section while investigating a conplaint
against a |licensee constitutes harm ess error in any
subsequent disciplinary action unless a court finds that
either the fairness of the proceeding or the correctness of
the action nmay have been inpaired by a material error in
procedure or a failure to follow prescribed procedure. Wen
its investigation is conplete and legally sufficient, the

departnent shall prepare and subnmit to theprobable—catuse
panet—of the appropriate disciplinary regutatery board the

i nvestigative report of the departnent. The report shal

contain the investigative findings and the reconmendati ons of
16
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t he departnment concerning the existence of probable cause. At
any tinme after legal sufficiency is found, the departnent nay
di sm ss any case, or any part thereof, if the departnent
determi nes that there is insufficient evidence to support the
prosecution of allegations contained therein. The departnent
shal | provide a detailed report to the appropriate

di sci plinary board prebable—cause—panet prior to disnissal of

any case or part thereof, and to the subject of the conpl aint

after dismssal of any case or part thereof, under this
section. For cases disnissed prior to a finding of probable
cause, such report is confidential and exenpt froms.

119.07(1). The disciplinary board prebabte—cause—panet shal

have access, upon request, to the investigative files

pertaining to a case prior to disnissal of such case. H—the

necessary—
(3) As an alternative to the provisions of subsections
(1) and (2), when a conplaint is received, the departnment nay
provide a |icensee with a notice of nonconpliance for an
initial offense of a mnor violation. Effective July 1, 2001
Each—board, or the departnent, with the advice of the
appropriate disciplinary board and board i—there—+sno—board,
shal | establish by rule those mnor violations under this

provi si on which do not endanger the public health, safety, and
wel fare and which do not denpbnstrate a serious inability to
practice the profession. Failure of a licensee to take action
in correcting the violation within 15 days after notice nay
result in the institution of regular disciplinary proceedings.

17

CODI NG Wor ds st+ieken are del etions; words underlined are additions.




© 00 N o O~ W DN P

W W NNNNMNNNMNNNRRRRRRR PR B R
P O © 0 ~N O U0 BM WNIEREPLO O ®NOO O M WN R O

Senate - 1998 SB 256

rida
5A- 98

Fl orid
317-37

|
3

(4) The determ nation as to whether probable cause

exi sts shall be nade by majority vote of a—probable—catuse
panet—of the disciplinary board, or by the departnent, as

appropri ate. Each—regutatery—board—sha-—provide—by—rute—that

The determ nation of probable cause shall be nmade by the

appropriate disciplinary board a—panet—ef—+ts—+enrnbers or by

t he depart nent. Each—board—rmay—provide—by—+utefor—ruttipte

paﬁe+—ef—paﬁe+s—ﬁay—be A former board nenber nay serve on a

di sciplinary board to tenporarily fill any vacancy on the

di sciplinary board. The length of termor repetition of

service of any such forner beard nenber on a disciplinary

board pfebab+e—eause—paﬁek may vary aceorting—to—the—ti+reection

board—rrernber—However—-Any forner professional board nenber
serving on a disciplinary board the—probable—catuse—panet nust

hold an active valid license for that profession. A
proceedi ngs of the disciplinary board panet are exenpt froms.

286. 011 until 10 days after probable cause has been found to
exi st by the disciplinary board panet or until the subject of

the investigation waives his privilege of confidentiality. The

di sci plinary board prebabte—cause—panet may nake a reasonabl e

request, and upon such request the departnent shall provide

such additional investigative information as is necessary to
the deternination of probable cause. A request for additiona
18
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i nvestigative information shall be nade within 15 days from

the date of receipt by the disciplinary board probable—cause
panet of the investigative report of the departnent or the

agency. The disciplinary board proebable—cause—panet or the

departnent, as may be appropriate, shall nmake its

determ nati on of probable cause within 30 days after receipt
by it of the final investigative report of the department. The
secretary may grant extensions of the 15-day and t he 30-day
time linmts. In lieu of a finding of probabl e cause, the

di sci plinary board prebable—cause—panet-or the departnent +f
there—+sno—boaremay i ssue a |l etter of guidance to the
subject. If, within the 30-day tinme limt, as may be extended,

the disciplinary board probabte—catuse—panet does not nake a

determ nation regardi ng the exi stence of probabl e cause or

does not issue a letter of guidance in lieu of a finding of
probabl e cause, the departnent nust nmake a determnination
regardi ng the exi stence of probable cause within 10 days after
the expiration of the tinme limt. |f the disciplinary board

probable—cause—panet finds that probable cause exists, it

shall direct the departnent to file a fornmal conpl ai nt agai nst

the licensee. The departnent shall follow the directions of

the disciplinary board probable—catuse—panet regardi ng the

filing of a formal conplaint. If directed to do so, the

departnment shall file a formal conpl ai nt agai nst the subject
of the investigation and prosecute that conplaint pursuant to
chapter 120. However, the departnent nay decide not to
prosecute the conplaint if it finds that probable cause has
been i nprovidently found by the disciplinary board panet. +n
steh—eases—the—departrent——shatH—r+efer—thenmatter—to—the
board—Tthe—board—ray—thente—-aformt—conptarnt—and
prosecute—the—conptarnt—pursuant—to—chapter—126-The

19
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departnment shall also refer to the disciplinary board any

i nvestigation or disciplinary proceedi ng not before the

Di vision of Administrative Hearings pursuant to chapter 120 or
ot herwi se conpleted by the departnment within 1 year after the
filing of a conplaint. The departnent, for disciplinary cases
under its jurisdiction, nust establish a uniformreporting
systemto quarterly refer to each disciplinary board the

status of any investigation or disciplinary proceeding that is
not before the Division of Adm nistrative Hearings or

ot herwi se conpleted by the departnment within 1 year after the
filing of the conplaint. Annually, the departnent ++—there—+s
ne—board—or each disciplinary board nust establish a plan to

reduce or otherw se close any investigation or disciplinary
proceeding that is not before the Division of Adm nistrative
Hearings or otherw se conpleted by the departnment within 1

year after the filing of the conplaint.

proceedi ngs of the disciplinary board prebabte—cause—panet are
exempt froms. 120.525.

(5) A formal hearing before an administrative | aw
judge fromthe Division of Administrative Hearings shall be
hel d pursuant to chapter 120 if there are any di sputed issues
of material fact. The administrative | aw judge shall issue a
reconmended order pursuant to chapter 120. If any party raises
an issue of disputed fact during an informal hearing, the
hearing shall be term nated and a formal hearing pursuant to
chapter 120 shall be held.

20

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNRPLO O N D WNPRER O

Fl ori da Senate - 1998 SB 256
317-375A-98

(6) The approptiate—boart—wth—thoserenbers—of—the
it -~ . ke . .
stubseeti-on—{(5)—beirng—excused—or—the depart ment when—there—+s
re—boeard-shal|l deternm ne and i ssue the final order in each
di sciplinary case. Such order shall constitute final agency
action. Any consent order or agreed-upon settlenent shall be
subj ect to the approval of the departnent.

7 I I et r I

dieial . : TN I  the !
5—3120-68—

(7) 8y Any proceeding for the purpose of summary
suspension of a license, or for the restriction of the
license, of a licensee pursuant to s. 120.60(6) shall be
conducted by the secretary of the Departnment of Health or his
or her designee, as appropriate, who shall issue the fina
summary order.

(8)t9)y(a) The departnent shall periodically notify the
person who filed the conplaint of the status of the
i nvestigation, indicating whether probable cause has been
found and the status of any civil action or adm nistrative
proceedi ng or appeal

(b) In any disciplinary case for which probabl e cause
has been found, the departnment shall provide to the person who
filed the conplaint a copy of the adninistrative conpl ai nt
and:

1. A witten explanation of how an administrative
conplaint is resolved by the disciplinary process.

2. A witten explanation of how and when the person
may participate in the disciplinary process.

21
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3. Awitten notice of any hearing before the Division
of Adm nistrative Hearings or the departnment regutatery—board
at which final agency action nmay be taken

(c) In any disciplinary case for which probabl e cause
is not found, the departnent shall so informthe person who
filed the conplaint and notify that person that he or she my,
wi thin 60 days, provide any additional infornmation to the

di sci plinary board or departnent proebable—cause—panet which

may be relevant to the decision. In any admnistrative

proceedi ng under s. 120.57, the person who filed the

di sciplinary conplaint shall have the right to present oral or
written comrunication relating to the alleged disciplinary
violations or to the appropriate penalty.

(9) £36) The conplaint and all information obtained
pursuant to the investigation by the departnent are
confidential and exenpt froms. 119.07(1) until 10 days after
probabl e cause has been found to exist by the disciplinary

board probabte—ecause—panet or by the departnent, or until the

regul at ed professional or subject of the investigation waives

his privilege of confidentiality, whichever occurs first. Upon

conpl etion of the investigation and pursuant to a witten

request by the subject, the departnent shall provide the

subj ect an opportunity to inspect the investigative file or

at the subject's expense, forward to the subject a copy of the

investigative file. Notwithstanding s. 455.667, the subject

may inspect or receive a copy of any expert w tness report or

patient record connected with the investigation if the subject

agrees in witing to maintain the confidentiality of any

i nformation received under this subsection until 10 days after

probabl e cause is found and to naintain the confidentiality of

patient records pursuant to s. 455.667. The subject nay file a
22
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1| witten response to the information contained in the

2| investigative file. Such response nust be filed within 20

3 | days, unless an extension of tine has been granted by the

4 | departnent. This subsection does not prohibit the departnent

5| fromproviding such information to any | aw enforcenent agency
6| or to any other regulatory agency.

7 (10) 1) A privilege against civil liability is hereby
8| granted to any conplainant or any witness with regard to

9] information furnished with respect to any investigation or

10 | proceeding pursuant to this section, unless the conplai nant or
11 | witness acted in bad faith or with nmalice in providing such
12 | i nformati on.

13 (11)3¥2)y(a) No person who reports in any capacity,

14 | whether or not required by law, information to the departnent
15| with regard to the inconpetence, inpairnent, or unprofessiona
16 | conduct of any health care provider licensed under chapter

17 | 458, chapter 459, chapter 460, chapter 461, chapter 462,

18 | chapter 463, chapter 464, chapter 465, or chapter 466 shall be
19| held liable in any civil action for reporting agai nst such

20| health care provider if such person acts w thout intentiona
21| fraud or nalice

22 (b) No facility licensed under chapter 395, health

23 | mai nt enance organi zation certificated under part | of chapter
24 | 641, physician licensed under chapter 458, or osteopathic

25 | physician |icensed under chapter 459 shall discharge, threaten
26 | to discharge, intinmidate, or coerce any enpl oyee or staff

27 | menber by reason of such enployee's or staff nenber's report
28 | to the departnment about a physician |licensed under chapter

29 | 458, chapter 459, chapter 460, chapter 461, or chapter 466 who
30| may be guilty of inconpetence, inpairnent, or unprofessiona
31
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conduct so long as such report is given without intentiona
fraud or malice

(c) In any civil suit brought outside the protections
of paragraphs (a) and (b) in which intentional fraud or nalice
is alleged, the person alleging intentional fraud or nmalice
shall be liable for all court costs and for the other party's
reasonabl e attorney's fees if intentional fraud or malice is
not proved.

Section 9. Subsections (2), (3), and (5) of section
455. 624, Florida Statutes, are anended to read:

455. 624 Gounds for discipline; penalties;
enf orcenent . - -

(2) \When the beard—or—the depart nent when—there—+s+no
boardfinds any person guilty on ef the grounds set forth in
subsection (1) or of any grounds set forth in the applicable
practice act, including conduct constituting a substanti al
vi ol ation of subsection (1) or a violation of the applicable
practice act which occurred prior to obtaining a license, it
may enter an order inposing one or nore of the foll ow ng
penal ti es:

(a) Refusal to certify, or to certify with
restrictions, an application for a |icense.

(b) Suspension or permanent revocation of a license.

(c) Restriction of practice.

(d) Inposition of an administrative fine not to exceed
$5, 000 for each count or separate offense.

(e) Issuance of a reprimnd

(f) Placenent of the licensee on probation for a
period of tine and subject to such conditions as the boare—o+
the depart nent when—there—+s—noe—board—nay specify. Those
conditions may include, but are not limted to, requiring the

24
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1| licensee to undergo treatnment, attend continui ng education

2 | courses, submit to be reexam ned, work under the supervision
3| of another |icensee, or satisfy any terns which are reasonably
4| tailored to the violations found.

5 (g) Corrective action

6 (3) In addition to any other discipline inposed

7 | pursuant to this section or discipline inposed for a violation
8 | of any practice act, the beard,—oer—the departnent when—there
9 | tsno—boarti-may assess costs related to the investigation and
10 | prosecution of the case excluding costs associated with an

11| attorney's tine. Wen tn—anycasewheretheboeard—-or the

12 | departnent inposes a fine or assessnent and the fine or

13 | assessnent is not paid within a reasonable tinme, such

14 | reasonable tine to be prescribed in the rul es of theboard—or
15| t he depart nent when—there—+s—ne—boardor in the order

16 | assessi ng such fines or costs, the departnent or the

17 | Departnent of Legal Affairs may contract for the collection
18 | of, or bring a civil action to recover, the fine or

19 | assessnent.
20 (5) |If tathe—event—theboard,—or the departnent when
21 | there—+s——nroboeard—determ nes that revocation of a license is
22 | the appropriate penalty, the revocation shall be pernmanent.
23 | However, the board may establish by rule requirenents for
24 | reapplication by applicants whose |icenses have been
25 | permanently revoked. Such requirenents nay include, but shal
26 | not be limted to, satisfying current requirenents for an
27 | initial license.
28 Section 10. Section 455.627, Florida Statutes, is
29 | anended to read:
30 455. 627 Disciplinary guidelines.--
31
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(1) Eaeh—boeard—or The departnent, with the advice of
t he appropriate disciplinary board and +f—there—+s—no board,
shal | adopt by rule and periodically review the disciplinary

gui del i nes applicable to each ground for disciplinary action
whi ch may be inposed by the—beard—or the departnent +f—there
s—no—boeart-pursuant to this part, the respective practice
acts, and any rule of the board or departnent.

(2) The disciplinary guidelines shall specify a
nmeani ngful range of designated penalties based upon the
severity and repetition of specific offenses, it being the
| egislative intent that mnor violations be distinguished from
t hose whi ch endanger the public health, safety, or welfare;
that such guidelines provide reasonabl e and neani ngful notice
to the public of likely penalties that whieh may be inposed
for proscribed conduct; and that such penalties be
consistently applied by the departnment beart.

(3) A specific finding of mtigating or aggravating
ci rcunstances shall allow the departnment beard to i npose a
penalty other than that provided for in such guidelines. |If
appl i cabl e, the board,—er—the departnent H—there—+sno—board-
shal | adopt by rule disciplinary guidelines to designate
possible mitigating and aggravating circunstances and the
variation and range of penalties pernmtted for such
ci rcunst ances.

(4) The departnment nust review such disciplinary
gui delines for conpliance with the legislative intent as set
forth herein to determ ne whether the guidelines establish a

nmeani ngful range of penalties anrt—+ay—atso—chaHenge—stuch
rHes—pursvant—to—s—126-56.

(5) The administrative |law judge, in recommendi ng
penalties in any recommended order, nust foll ow the penalty
26
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gui del i nes established by the beard—or departnent and nust
state in witing the nmitigating or aggravating circunstances
upon which the recommended penalty is based.

Section 11. Present subsections (4), (5), (6), (7),
(8), (9), and (10) of section 455.644, Florida Statutes, are
renunbered as subsections (5), (6), (7), (8), (9), (10), and
(11), respectively, and a new subsection (4) is added to that
section, to read

455. 644 Annual report concerning finances,
adm ni strative conplaints, disciplinary actions, and
reconmendati ons. --The departnment is directed to prepare and
submt a report to the President of the Senate and the Speaker
of the House of Representatives by Novenber 1 of each year. In
addition to finances and any other information the Legislature
may require, the report shall include statistics and rel evant
i nformati on, profession by profession, detailing:

(4) The nunber of letters of guidance issued, with a

summary of the alleged disciplinary violation involved in the

di sci plinary case
Section 12. Subsections (2), (3), (4), and (6) of
section 455.707, Florida Statutes, are anended to read:

455. 707 Treatnent prograns for inpaired
practitioners.--

(2) The departnent shall retain one or nore inpaired
practitioner consultants as recommended by the comrittee. A
consultant shall be a licensee or recovered |icensee under the
jurisdiction of the Division of Medical Quality Assurance
within the departnent, and at | east one consultant nust be a
practitioner or recovered practitioner |icensed under chapter
458, chapter 459, or chapter 464. The consultant shall assi st

the disciplinary board probable—cause—panet and departnent in
27
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carrying out the responsibilities of this section. This shal
i nclude working with departnent investigators to deternine
whether a practitioner is, in fact, inpaired.

(3)(a) Wenever the departnent receives a witten or
oral legally sufficient conplaint alleging that a |licensee
under the jurisdiction of the Division of Medical Quality
Assurance within the departnent is inpaired as a result of the
m suse or abuse of al cohol or drugs, or both, or due to a
mental or physical condition that whi-eh could affect the
licensee's ability to practice with skill and safety, and no
conpl ai nt against the |icensee other than inpairnment exists,
the reporting of such information shall not constitute a
conplaint within the neaning of s. 455.621 if the proebabte
catse—panet—of—the appropriate disciplinary boardyor the
depart nent when—there—+sno—beard,finds that:

1. The licensee has acknow edged the inpairnent

probl em

2. The licensee has voluntarily enrolled in an
appropriate, approved treatnent program

3. The licensee has voluntarily w thdrawn from
practice or limted the scope of practice as determ ned by the
di sci plinary board panret-or the departnment when—there—+s+no
beard-in each case, until such tine as the disciplinary board
panet-or the departnent when—there—+sno—boare-is satisfied
that the |licensee has successfully conpleted an approved

treatment program
4. The licensee has executed rel eases for nedica
records, authorizing the release of all records of
eval uations, diagnoses, and treatnent of the |icensee,
i ncluding records of treatnment for enotional or nental
conditions, to the consultant. The consultant shall make no
28
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copies or reports of records that do not regard the issue of
the licensee's inpairnent and his or her participation in a
treatment program

(b) If, however, the licensee agrees to withdraw from
practice until such tinme as the consultant determ nes that the
| icensee has satisfactorily conpleted an approved treat nment
program or eval uation, the disciplinary board prebable—<catse
panet-or the departnent when—there—+s—no—boare-shall not
become involved in the lIicensee's case.

(c) Inquiries related to inpairnment treatnent prograns
designed to provide information to the |icensee and others and
which do not indicate that the |licensee presents a danger to
the public shall not constitute a conplaint within the neaning
of s. 455.621 and shall be exenpt fromthe provisions of this
subsecti on.

(d) \Whenever the departnent receives a legally
sufficient conplaint alleging that a |icensee is inpaired as
described in paragraph (a) and no conpl ai nt agai nst the
|icensee other than inpairnent exists, the departnent shal
forward all information in its possession regarding the
inmpaired licensee to the consultant. For the purposes of this
section, a suspension fromhospital staff privileges due to
the i npairnment does not constitute a conpl aint.

(e) The disciplinary board probable—catuse—panetor
t he depart nent when—there—+s—no—board-shall work directly
with the consultant, and all information concerning a

practitioner obtained fromthe consultant by the disciplinary
board panets-or the departnent when—there—+s—no—boare,-shal
remai n confidential and exenpt fromthe provisions of s.

119.07(1), subject to the provisions of subsections (5) and

(6).
29
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(f) A finding of probable cause shall not be nade as
Il ong as the disciplinary board panet-or the departnent when
there—+sno—boare-is satisfied, based upon information it
receives fromthe consultant and the departnent, that the

licensee is progressing satisfactorily in an approved
treat ment program

(4) In any disciplinary action for a violation other
than inpairment in which a |licensee establishes that the
violation for which the licensee is being prosecuted was due
to or connected with inpairment and further establishes that
the licensee is satisfactorily progressing through or has
successfully conpl eted an approved treat nent program pursuant
to this section, such informati on nay be considered by the
boeard,—o+ t he depart nent when—there—+s—noboeard-as a
mtigating factor in determning the appropriate penalty. This
subsection does not |linmt the nature of the nmitigating factors

t he departnent beard may consi der

(6) A consultant, licensee, or approved treatnent
provi der who nakes a di sclosure pursuant to this section is
not subject to civil liability for such disclosure or its
consequences. The provisions of s. 766.101 apply to any
of ficer, enployee, or agent of the departnent or the
di sciplinary board and to any officer, enployee, or agent of

any entity with which the departnent has contracted pursuant
to this section.

Section 13. Subsections (2) and (3) of section
457.109, Florida Statutes, are anended to read:

457.109 Disciplinary actions; grounds; action by the
board. - -
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(2) \When the departnent board finds any person guilty
of any of the acts set forth in subsection (1), it may enter
an order inposing one or nore of the follow ng penalties:

(a) Refusal to certify to the departnent an
application for |icensure.

(b) Revocation or suspension of a |icense.

(c) Restriction of practice.

(d) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(e) Issuance of a reprimnd

(f) Placenent of the acupuncturist on probation for a
period of tine and subject to such conditions as the
depart nent beard may specify.

(3) The departnent shall not reinstate the |icense of
an acupuncturist, or cause a license to be issued to a person
whom it has deemed to be unqualified, until such time as the
departnent beard is satisfied that he or she has conplied with
all the ternms and conditions set forth in the final order and
is capable of safely engaging in the practice of acupuncture.

Section 14. Paragraph (t) of subsection (1) and
subsections (2), (4), (5), (9), and (10), of section 458. 331,
Fl ori da Statutes, are anended to read

458.331 G ounds for disciplinary action; action by the
board and departnent. --

(1) The following acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(t) Goss or repeated mal practice or the failure to
practice nedicine with that |level of care, skill, and
treatnent which is recognized by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under similar conditions and
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ci rcunstances. The departnent beard shall give great weight
to the provisions of s. 766.102 when enforcing this paragraph
As used in this paragraph, "repeated mal practice" includes,
but is not limted to, three or nore clains for nedica

mal practice within the previous 5-year period resulting in

i ndemrmi ties being paid in excess of $25,000 each to the
claimant in a judgnent or settlenent and which incidents

i nvol ved negl i gent conduct by the physician. As used in this
par agraph, "gross nmal practice" or "the failure to practice
nmedicine with that | evel of care, skill, and treatnent which
is recognized by a reasonably prudent sinilar physician as
bei ng acceptabl e under simlar conditions and circunstances,"
shal |l not be construed so as to require nore than one

i nstance, event, or act. Nothing in this paragraph shall be
construed to require that a physician be inconpetent to
practice nedicine in order to be disciplined pursuant to this
par agr aph.

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1),

i ncl udi ng conduct that would constitute a substanti al

vi ol ation of subsection (1) which occurred prior to licensure,
it may enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify, or certification with
restrictions, to the departnent an application for |icensure,
certification, or registration

(b) Revocation or suspension of a |icense.

(c) Restriction of practice.

(d) Inposition of an administrative fine not to exceed
$5, 000 for each count or separate offense.

(e) Issuance of a reprimnd
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(f) Placenent of the physician on probation for a
period of tine and subject to such conditions as the
departnent beard may specify, including, but not limted to,
requiring the physician to subnmit to treatnent, to attend
conti nui ng education courses, to submt to reexamination, or
to work under the supervision of another physician.

(g) Issuance of a letter of concern

(h) Corrective action.

(i) Refund of fees billed to and collected fromthe
patient.

In determ ning what action is appropriate, the departnent
beard nust first consider what sanctions are necessary to
protect the public or to conpensate the patient. Only after
t hose sancti ons have been inposed nmay the disciplining
authority consider and include in the order requirenents
designed to rehabilitate the physician. Al costs associated
with conpliance with orders issued under this subsection are
the obligation of the physician

(4) The departnent beard shall not reinstate the
license of a physician, or cause a license to be issued to a
person whomit deens or has deened to be unqualified, unti
such tine as it is satisfied that he or she has conplied with
all the ternms and conditions set forth in the final order and
that such person is capable of safely engaging in the practice
of medi ci ne.

(5) The departnent, with the advice of the appropriate

di sciplinary board and board, shall by rule establish

gui del i nes for the disposition of disciplinary cases involving
specific types of violations. Such guidelines may include
m ni rum and nmaxi mum fi nes, periods of supervision or
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probation, and e+ conditions of probation or reissuance of a

license. "Gross nalpractice," "repeated nal practice," and
"failure to practice nedicine with that |level of care, skill
and treatnent which is recogni zed as bei ng acceptabl e under
simlar circunstances" under subsection (10) shall each be
consi dered distinct types of violations requiring specific

i ndi vi dual gui del i nes.

(9) \When an investigation of a physician is
undertaken, the departnent shall pronptly furnish to the
physician or the physician's attorney a copy of the conpl ai nt
or docunent that whieh resulted in the initiation of the
i nvestigation. For purposes of this subsection, such
docunents include, but are not linmted to: the pertinent
portions of an annual report subnmitted to the departnent
pursuant to s. 395.0197(5)(b); a report of an adverse or
untoward incident which is provided to the departnent pursuant
to the provisions of s. 395.0197(6); a report of peer review
disciplinary action subnitted to the departnent pursuant to
the provisions of s. 395.0193(4) or s. 458.337, providing that
the investigations, proceedings, and records relating to such
peer review disciplinary action shall continue to retain their
privileged status even as to the |icensee who is the subject
of the investigation, as provided by ss. 395.0193(7) and
458.337(3); a report of a closed claimsubnitted pursuant to
S. 627.912; a presuit notice submtted pursuant to s.
766.106(2); and a petition brought under the Florida
Birth- Rel at ed Neurol ogical Injury Conpensation Plan, pursuant
to s. 766.305(2). The physician nmay subnmit a witten response
to the information contained in the conplaint or docunent that
whieh resulted in the initiation of the investigation within
45 days after service to the physician of the conplaint or
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docunent. The physician's witten response shall be consi dered

by the appropriate disciplinary board prebabte—cause—panet.

(10) A reconmended order by an administrative | aw

judge, or a final order of the departnent beatrd finding a
violation under this section,shall specify whether the
licensee was found to have conmitted "gross mal practice, "
"repeated mal practice," or "failure to practice nedicine with
that | evel of care, skill, and treatnent which is recognized
as being acceptable under simlar conditions and

ci rcumst ances,” or any conbination thereof, and any
publication by the board shall so specify.

Section 15. Paragraph (x) of subsection (1) and
subsections (2), (4), (5), and (9) of section 459.015, Florida
Statutes, are anended to read

459. 015 Gounds for disciplinary action by the
board. - -

(1) The followi ng acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(x) Goss or repeated mal practice or the failure to
practice osteopathic nedicine with that level of care, skill
and treatnent which is recognized by a reasonably prudent
sim | ar osteopathic physician as being acceptabl e under
simlar conditions and circunstances. The departnent beard
shal |l give great weight to the provisions of s. 766.102 when
enforcing this paragraph. As used in this paragraph, "repeated
mal practice" includes, but is not linmted to, three or nore
clains for nedical nmalpractice within the previous 5-year
period resulting in indemities being paid in excess of
$25, 000 each to the clainmant in a judgnent or settlenent and
whi ch incidents involved negligent conduct by the osteopathic
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physician. As used in this paragraph, "gross nal practice" or
"the failure to practice osteopathic nedicine with that |evel
of care, skill, and treatnent which is recognized by a
reasonably prudent simnilar osteopathic physician as being
acceptabl e under simlar conditions and circunstances" shal
not be construed so as to require nore than one instance,
event, or act. Nothing in this paragraph shall be construed to
require that an osteopathic physician be inconpetent to
practice osteopathic nedicine in order to be disciplined
pursuant to this paragraph. A reconmended order by an
admnistrative law judge or a final order of the departnent
beard finding a violation under this paragraph shall specify
whet her the licensee was found to have comritted "gross

mal practice," "repeated nmal practice," or "failure to practice
osteopathic nedicine with that |evel of care, skill, and
treatnent which is recognized as bei ng acceptabl e under
simlar conditions and circunstances," or any conbination

t hereof, and any publication by the departnent beard shall so
speci fy.

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify, or to certify with
restrictions, to the departnent an application for
certification, |licensure, renewal, or reactivation

(b) Revocation or suspension of a |icense or
certificate.

(c) Restriction of practice.

(d) Inposition of an administrative fine not to exceed
$5, 000 for each count or separate offense.
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(e) Issuance of a reprimnd

(f) Issuance of a letter of concern

(g) Placenent of the osteopathic physician on
probation for a period of tinme and subject to such conditions
as the departnent beard nay specify, including, but not
limted to, requiring the osteopathic physician to subnit to
treatnent, attend continuing education courses, subnit to
reexam nation, or work under the supervision of another
ost eopat hi ¢ physi ci an.

(h) Corrective action.

(i) Refund of fees billed to and collected fromthe
patient.

In determ ning what action is appropriate, the departnent
beard nust first consider what sanctions are necessary to
protect the public or to conpensate the patient. Only after
t hose sancti ons have been inposed nmay the disciplining
authority consider and include in the order requirenents
designed to rehabilitate the physician. Al costs associated
with conpliance with orders issued under this subsection are
the obligation of the physician

(4) The departnent beard shall not reinstate the
license or certificate of an osteopathic physician, or cause a
license or certificate to be issued to a person whomit has
deened to be unqualified, until such tinme as it is satisfied
that he or she has conplied with all the terns and conditions
set forth in the final order and that such person is capable
of safely engaging in the practice of osteopathic nedicine.

(5) The departnent, with the advice of the appropriate

di sciplinary board and board, shall, by rule, establish

conpr ehensi ve guidelines for the disposition of disciplinary
37
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cases involving specific types of violations. Such guidelines
shall establish offenses and circunmstances for which
revocation will be presunmed to be appropriate, as well as

of fenses and circunstances for which suspension for particul ar
periods of tinme will be presuned to be appropriate. The

gui del i nes shall also establish m nimum and nmaxi num fi nes,

peri ods of supervision or probation, and e+ conditions of
probation and conditions for reissuance of a license with
respect to particular circunstances and of fenses. "G oss

mal practice," "repeated mal practice," and "failure to practice
osteopathic nedicine with that |evel of care, skill, and
treatnent which is recognized as bei ng acceptabl e under
simlar conditions and circunstances" under paragraph (1) (x)
shal | each be considered distinct types of violations
requiring specific individual guidelines.

(9) When an investigation of an osteopathic physician
i s undertaken, the departnent shall pronptly furnish to the
ost eopat hi ¢ physician or his or her attorney a copy of the
conpl ai nt or docunent that whieh resulted in the initiation of
the investigation. For purposes of this subsection, such
docunents include, but are not linmted to: the pertinent
portions of an annual report subnmitted to the departnent
pursuant to s. 395.0197(5)(b); a report of an adverse or
untoward incident which is provided to the departnent pursuant
to the provisions of s. 395.0197(6); a report of peer review
disciplinary action subnitted to the departnent pursuant to
the provisions of s. 395.0193(4) or s. 459.016, provided that
the investigations, proceedings, and records relating to such
peer review disciplinary action shall continue to retain their
privileged status even as to the |icensee who is the subject
of the investigation, as provided by ss. 395.0193(7) and
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459.016(3); a report of a closed claimsubnitted pursuant to
S. 627.912; a presuit notice submtted pursuant to s.
766. 106(2); and a petition brought under the Florida
Birt h- Rel at ed Neurol ogical Injury Conpensation Plan, pursuant
to s. 766.305(2). The osteopathic physician may subnmit a
witten response to the information contained in the conpl ai nt
or docunent that whieh resulted in the initiation of the
i nvestigation within 45 days after service to the osteopathic
physi cian of the conplaint or docunent. The osteopathic
physician's witten response shall be considered by the
appropriate disciplinary board prebabte—cause—panet.

Section 16. Paragraph (r) of subsection (1) and
subsections (2), (3), (4), and (5) of section 460.413, Florida
Statutes, are anended to read

460.413 Gounds for disciplinary action; action by the
board. - -

(1) The followi ng acts shall constitute grounds for
which the disciplinary actions specified in subsection (2) nay
be taken:

(r) Goss or repeated mal practice or the failure to
practice chiropractic nedicine at a level of care, skill, and
treatnent which is recognized by a reasonably prudent
chiropractic physician as bei ng acceptabl e under sinilar
condi tions and circunstances. The board shall give great
weight to the standards for nal practice in s. 766.102 in
interpreting this provision. A recommended order by an
admi nistrative law judge, or a final order of the departnent
board finding a violation under this section,shall specify
whet her the licensee was found to have comritted "gross

mal practice," "repeated nal practice," or "failure to practice
chiropractic nmedicine with that |evel of care, skill, and
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treatnent which is recognized as bei ng acceptabl e under
simlar conditions and circunmstances,” or any conbi nation

t hereof, and any publication by the departnent beoard shall so
speci fy.

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify to the departnent an
application for |icensure.

(b) Revocation or suspension of a |icense.

(c) Restriction of practice.

(d) Inposition of an administrative fine not to exceed
$2,000 for each count or separate offense.

(e) Issuance of a reprimnd

(f) Placenent of the chiropractic physician on
probation for a period of time and subject to such conditions
as the departnment beard nay specify, including requiring the
chiropractic physician to submt to treatnent, to attend
conti nui ng education courses, to submt to reexanination, or
to work under the supervision of another chiropractic
physi ci an.

(g) Inposition of costs of the investigation and
prosecuti on.

(h) Requirenent that the chiropractic physician
undergo renedi al education

(i) Issuance of a letter of concern

(j) Corrective action.

(k) Refund of fees billed to and collected fromthe
patient or a third party.
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In determ ning what action is appropriate, the departnent
beard nust first consider what sanctions are necessary to
protect the public or to conpensate the patient. Only after
t hose sanctions have been inposed may the disciplining
authority consider and include in the order requirenents
designed to rehabilitate the chiropractic physician. Al costs
associated with conpliance with orders issued under this
subsection are the obligation of the chiropractic physician

(3) The departnent shall not reinstate the |icense of
a chiropractic physician, or cause a license to be issued to a
person whom the board has deemed to be unqualified, until such
time as the departnent beard is satisfied that she or he has
conplied with all the terns and conditions set forth in the
final order and that such person is capable of safely engaging
in the practice of chiropractic nedicine.

(4) The departnent, with the advice of the appropriate

di sciplinary board and board, shall by rule establish

gui del i nes for the disposition of disciplinary cases involving
specific types of violations. Such guidelines may include

m ni rum and nmaxi mum fi nes, periods of supervision or

probati on, and er conditions of probation or reissuance of a

license. "Gross nalpractice," "repeated nal practice," and
"failure to practice chiropractic nedicine with that |evel of
care, skill, and treatnent which is recogni zed as being
accept abl e under simlar circunstances" under paragraph (1)(r)
shal | each be considered distinct types of violations
requiring specific individual guidelines.

(5) When an investigation of a chiropractic physician
i s undertaken, the departnent shall pronptly furnish to the
chiropractic physician or her or his attorney a copy of the
conpl ai nt or docunent that whieh resulted in the initiation of
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1| the investigation. The chiropractic physician my subnit a
2| witten response to the information contained in such
3| conplaint or docunent within 45 days after service to the
4| chiropractic physician of the conplaint or docunent. The
5| chiropractic physician's witten response shall be consi dered
6 | by the appropriate disciplinary board probabte—ecatuse—panetl.
7 Section 17. Subsection (4) of section 461.004, Florida
8| Statutes, is anended to read:
9 461. 004 Board of Podiatric Medicine; nenbership;
10 | appointnent; terns.--
11 (4) Al provisions of chapter 455 relating to the
12 | board shall apply. However—notw-thstanding—theregui+rerent—of
13 | s—455-225(4)—that—the—boardprovide—byrute—for—the
14 . . ,
15
16
17
18
19
20
21
22 Section 18. Paragraph (s) of subsection (1) and
23 | subsections (2), (3), (4), and (6) of section 461.013, Florida
24 | Statutes, are anended to read:
25 461.013 Gounds for disciplinary action; action by the
26 | board; investigations by departnent.--
27 (1) The followi ng acts shall constitute grounds for
28 | which the disciplinary actions specified in subsection (2) may
29 | be taken:
30 (s) Goss or repeated mal practice or the failure to
31| practice podiatric nedicine at a |l evel of care, skill, and
42
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treatnent which is recognized by a reasonably prudent

podi atri st as being acceptable under simlar conditions and

ci rcunstances. The departnent beard shall give great weight
to the standards for malpractice in s. 766.102 in interpreting
this section. As used in this paragraph, "repeated

mal practice" includes, but is not linmted to, three or nore
clains for nedical malpractice within the previous 5-year
period resulting in indemities being paid in excess of

$10, 000 each to the clainmant in a judgnent or settlenent and
whi ch incidents involved negligent conduct by the podiatrists.
As used in this paragraph, "gross nal practice" or "the failure
to practice podiatry with the level of care, skill, and
treatnent which is recognized by a reasonably prudent simlar
podi atri st as being acceptable under simlar conditions and

ci rcunstances" shall not be construed so as to require nore

t han one i nstance, event, or act.

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify to the departnent an
application for |icensure.

(b) Revocation or suspension of a |icense.

(c) Restriction of practice.

(d) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(e) Issuance of a reprimnd

(f) Placing the podiatrist on probation for a period
of tinme and subject to such conditions as the departnent beard
may specify, including requiring the podiatrist to subnit to
treatnent, to attend continuing education courses, to subnit
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to reexam nation, and to work under the supervision of another
podi atri st.

(3) The departnent shall not reinstate the |icense of
a podiatrist, or cause a license to be issued to a person whom
t he board has deemed to be unqualified, until such time as the
departnent beard is satisfied that she or he has conplied with
all the ternms and conditions set forth in the final order and
that such person is capable of safely engaging in the practice
of podiatric nedicine.

(4) The departnent, with the advice of the appropriate

di sciplinary board and board, shall by rule establish

gui del i nes for the disposition of disciplinary cases involving
specific types of violations. Such guidelines may include
m ni rum and nmaxi mum fi nes, periods of supervision or
probation, and er conditions of probation or reissuance of a
i cense.

(6) When an investigation of a podiatrist is
undertaken, the departnent shall pronptly furnish to the
podi atrist or her or his attorney a copy of the conplaint or
docurment that whieh resulted in the initiation of the
i nvestigation. The podiatrist nay subnit a witten response
to the information contained in such conplaint or docunent
within 45 days after service to the podiatrist of the
conpl ai nt or docurment. The podiatrist's witten response
shal | be considered by the appropriate disciplinary board
probable—catse—panet.

Section 19. Subsections (2) and (3) of section
463. 016, Florida Statutes, are anended to read:

463.016 G ounds for disciplinary action; action by the

board. - -
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(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify to the departnent an
application for |icensure.

(b) Revocation or suspension of a |icense.

(c) Inposition of an administrative fine not to exceed
$5, 000 for each count or separate offense.

(d) Issuance of a reprinmand.

(e) Placenent of the licensed practitioner on
probation for a period of time and subject to such conditions
as the departnment beard nmay specify, including requiring the
|icensed practitioner to submit to treatnent, to attend
conti nui ng education courses, or to work under the supervision
of another licensed practitioner

(3) The departnent beard shall not reinstate the
license of an optonetrist a—petrsefr, or cause a license to be

i ssued to a person whomit has deened to be unqualified, unti
such tine as it is satisfied that she or he has conplied with
all the ternms and conditions set forth in the final order and
that such person is capable of safely engaging in the practice
of optonetry.

Section 20. Subsections (2), (3), (4), and (5) of
section 464.018, Florida Statutes, are anended to read:

464.018 Disciplinary actions.--

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:
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(a) Refusal to certify to the departnent an
application for |icensure.

(b) Revocation or suspension of a license with
reinstatenent subject to the provisions of subsection (3).

(c) Pernmanent revocation of a |icense.

(d) Restriction of practice.

(e) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(f) Issuance of a reprinand.

(g) Placenent of the nurse on probation for a period
of tinme and subject to such conditions as the departnent beard
may specify, including requiring the nurse to subnmt to
treatnent, to attend continuing education courses, to take an
exam nation, or to work under the supervision of another
nur se.

(3) The departnent beard shall not reinstate the
| icense of a nurse, or cause a |license to be issued to a
person whomit has deened to be unqualified, until such tine
as it is satisfied that such person has conplied with all the
terms and conditions set forth in the final order and that
such person is capable of safely engaging in the practice of
nur si ng.

(4) The departnent beard shall not reinstate the
license of a nurse who has been found guilty by the departnent
boeard on three separate occasions of violations of this
chapter relating to the use of drugs or narcotics, which
of fenses involved the diversion of drugs or narcotics from
patients to personal use or sale.

(5) The departnent, with the advice of the appropriate

di sciplinary board and board, shall by rule establish

gui del i nes for the disposition of disciplinary cases involving
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specific types of violations. Such guidelines may include

m ni rum and nmaxi mum fi nes, periods of supervision or
probation, and er conditions of probation or reissuance of a
i cense.

Section 21. Subsections (2), (3), and (4) of section
465. 016, Florida Statutes, are anended to read:

465.016 Disciplinary actions.--

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify to the departnent an
application for |icensure.

(b) Revocation or suspension of a |icense.

(c) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(d) Issuance of a reprinand.

(e) Placenent of the pharnmacist on probation for a
period of tine and subject to such conditions as the
departnent beard may specify, including, but not limted to,
requiring the pharmacist to subnit to treatnent, to attend
conti nui ng education courses, to submt to reexamination, or
to work under the supervision of another pharnacist.

(3) The departnent beard shall not reinstate the
|icense of a pharnmacist, or cause a license to be issued to a
person whomit has deened to be unqualified, until such tine
as it is satisfied that she or he has conplied with all the
terms and conditions set forth in the final order and that
such person is capable of safely engaging in the practice of
phar nacy.
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(4) The departnent, with the advice of the appropriate

di sciplinary board and board, shall by rule establish

gui del i nes for the disposition of disciplinary cases involving
specific types of violations. Such guidelines may include

m ni rum and nmaxi mum fi nes, periods of supervision or

probation, and er conditions of probation or reissuance of a
i cense.

Section 22. Subsections (2), (4), and (7) of section
466. 028, Florida Statutes, are anended to read:

466. 028 G ounds for disciplinary action; action by the
board. - -

(2) \When the departnent board finds any applicant or
l'icensee guilty on ef any of the grounds set forth in
subsection (1), it may enter an order inposing one or nore of
the followi ng penalties:

(a) Denial of an application for licensure.

(b) Revocation or suspension of a |icense.

(c) Inposition of an administrative fine not to exceed
$3,000 for each count or separate offense.

(d) Issuance of a reprinand.

(e) Placenent of the licensee on probation for a
period of tine and subject to such conditions as the
departnment beard may specify, including requiring the |licensee
to attend continuing education courses or denponstrate
conpetency through a witten or practical exam nation or to
wor k under the supervision of another |icensee.

(f) Restricting the authorized scope of practice.

(4) The departnent shall reissue the license of a
di sciplined Iicensee upon certification by the departnent
boeard that the disciplined |licensee has conplied with all of
the terns and conditions set forth in the final order
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(7) Subject to the authority and conditions
established in s. 455. 621 s—455-225, the appropriate

di sci pli nary probable—cause—panel—of—the board nay reconmend

that the departnent seek a specified penalty in cases in which

probabl e cause has been found and the disciplinary board panet

has directed that an administrative conplaint be filed. If the
departnment seeks a penalty other than that recommended by the
di sci plinary board prebabte—cause—panet, the departnent shal
provide the disciplinary board with a witten statenment that
whieh sets forth the reasons therefor. Nothing in this
subsection shall preclude a disciplinary probabte—ecause—panet
of—any—other board under the jurisdiction of the departnent
fromnaking sinmilar recomnmendations as penalti es.

Section 23. Subsections (2) and (3) of section
468. 1295, Florida Statutes, are anended to read:

468. 1295 Disciplinary proceedings. --

(2) \When the departnent board finds any person guilty
of any of the acts set forth in subsection (1), it nmay issue
an order inposing one or nore of the follow ng penalties:

(a) Refusal to certify, or to certify with
restrictions, an application for |icensure.

(b) Suspension or permanent revocation of a license.

(c) Issuance of a reprinmand.

(d) Restriction of the authorized scope of practice.

(e) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(f) Placenent of the licensee or certificatehol der on
probation for a period of time and subject to such conditions
as the departnment beard may specify. Those conditions may
include, but are not limted to, requiring the |licensee or
certificateholder to undergo treatnent, attend conti nuing
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educati on courses, submt to be reexam ned, work under the
supervi sion of another |icensee, or satisfy any terns that
whi-eh are reasonably tailored to the violation found.

(g) Corrective action

(3) The departnent shall reissue the |license or
certificate that whieh has been suspended or revoked upon
certification by the departnent beard that the |icensee or
certificateholder has conplied with all of the terns and
conditions set forth in the final order

Section 24. Section 468.1685, Florida Statutes, is
amended to read:

468. 1685 Powers and duties of board and
departnment.--1t is the function and duty of the board,
together with the departnent, to:

(1) Make such rules not inconsistent with |aw as are
necessary to carry out the duties and authority conferred upon
the board by this part.

(2) Devel op, inpose, and enforce specific standards
within the scope of the general qualifications established by
this part which nust be net by individuals in order to receive
| icenses as nursing hone adninistrators. These standards shal
be designed to ensure that nursing hone adnministrators are
i ndi vi dual s of good character and ot herw se suitable and, by
training or experience in the field of institutiona
adm nistration, qualified to serve as nursing hone
adni ni strators.

(3) Develop by appropriate techniques, including
exam nations and investigations, a nethod for deternining
whet her an individual neets such standards.

(4) Issue licenses to qualified individuals neeting

t he standards of the board and—+eveoke—or—suspendticenses
50
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(5) Establish and carry out procedures, by rule,

designed to ensure that |icensed nursing hone administrators
will comply with standards adopted by the board.

& e . ’ I I . .

et I Lo i e ittt
I I e I . I . I
. I  aited I T .
standards—adopted—by—the—boart
(6) 7 Conduct a continuing study and investigation of
nursi ng hones and adm ni strators of nursing honmes in order to
i mprove the standards inposed for the licensing of such
adm ni strators and the procedures and nethods for enforcing
such standards with respect to admi nistrators of nursing hones
who have been |icensed as such
(7)¢8) Set up procedures by rule for advising and
acting together with the Departnent of Health and
Rehabit+i-tative—Servi-ces and ot her boards of other health
professions in matters affecting procedures and net hods for
effectively enforcing the purpose of this part and the
admi ni stration of chapter 400.

Section 25. Subsections (2) and (3) of section
468. 1755, Florida Statutes, are anended to read:

468. 1755 Disciplinary proceedings. --

(2) \When the departnent beard finds any nursing hone
adm ni strator guilty on ef any of the grounds set forth in
subsection (1), it may enter an order inposing one or nore of
the foll owi ng penalties:

(a) Denial of an application for licensure.
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(b) Revocation or suspension of a |icense.

(c) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(d) Issuance of a reprinand.

(e) Placenent of the licensee on probation for a
period of tine and subject to such conditions as the
departnment beard may specify, including requiring the |licensee
to attend continuing education courses or to work under the
supervi si on of another licensee.

(f) Restriction of the authorized scope of practice.

(3) The departnent shall reissue the license of a
di sciplined Iicensee upon certification by the departnent
boeard that the disciplined |licensee has conplied with all of
the terns and conditions set forth in the final order

Section 26. Section 468.217, Florida Statutes, is
amended to read:

468. 217 Denial of or refusal to renew |icense;
suspensi on and revocation of |icense and other disciplinary
nmeasures. - -

(1) The departnent beard may deny or refuse to renew a
| icense, suspend or revoke a license, issue a reprinand,

i npose a fine, or inpose probationary conditions upon a

| icensee, when the |licensee or applicant for |icense has been
guilty of unprofessional conduct which has endangered, or is
likely to endanger, the health, welfare, or safety of the
public. Such unprofessional conduct includes:

(a) Attenpting to obtain, obtaining, or renewing a
license to practice occupational therapy by bribery, by
fraudul ent misrepresentation, or through an error of the
departnent or the board.
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(b) Having a license to practice occupational therapy
revoked, suspended, or otherw se acted against, including the
denial of licensure, by the licensing authority of another
state, territory, or country.

(c) Being convicted or found guilty, regardl ess of
adj udication, of a crine in any jurisdiction which directly
relates to the practice of occupational therapy or to the
ability to practice occupational therapy. A plea of nolo
contendere shall be considered a conviction for the purposes
of this part.

(d) False, deceptive, or msleading adverti sing.

(e) Advertising, practicing, or attenpting to practice
under a nanme ot her than one's own nane.

(f) Failing to report to the departnent any person who
the licensee knows is in violation of this part or of the
rul es of the departnent or of the board.

(g) Aiding, assisting, procuring, or advising any
unl i censed person to practice occupational therapy contrary to
this part or to a rule of the departnent or the board.

(h) Failing to performany statutory or |ega
obligation placed upon a licensed occupational therapist or
occupational therapy assistant.

(i) Making or filing a report which the |icensee knows
to be false, intentionally or negligently failing to file a
report or record required by state or federal law, willfully
i mpedi ng or obstructing such filing or inducing another person
to do so. Such reports or records include only those which
are signed in the capacity as a |licensed occupationa
t herapi st or occupational therapy assistant.

(j) Paying or receiving any comm ssi on, bonus,
ki ckback, or rebate to or from or engaging in any split-fee
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arrangenent in any form whatsoever with, a physician

organi zati on, agency, or person, either directly or
indirectly, for patients referred to providers of health care
goods and services, including, but not Iinited to, hospitals,
nursi ng hones, clinical |aboratories, anbulatory surgica
centers, or pharnmacies. The provisions of this paragraph
shal |l not be construed to prevent an occupational therapist or
occupational therapy assistant fromreceiving a fee for

prof essi onal consultation services.

(k) Exercising influence within a patient-therapi st
relationship for purposes of engaging a patient in sexua
activity. A patient is presuned to be incapable of giving
free, full, and inforned consent to sexual activity with the
patient's occupational therapist or occupational therapy
assi st ant.

(1) Making deceptive, untrue, or fraudul ent
representations in the practice of occupational therapy or
enploying a trick or schene in the practice of occupationa
therapy if such schene or trick fails to conformto the
general ly prevailing standards of treatnent in the
occupational therapy comunity.

(m Soliciting patients, either personally or through
an agent, through the use of fraud, intimdation, undue
i nfluence, or a form of overreaching or vexatious conduct. A
"solicitation" is any conmunication which directly or
implicitly requests an i medi ate oral response fromthe
reci pi ent.

(n) Failing to keep witten records justifying the
course of treatment of the patient, including, but not limted
to, patient histories, exanination results, and test results.
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(o) Exercising influence on the patient or client in
such a manner as to exploit the patient or client for
financial gain of the licensee or of a third party which
includes, but is not limted to, the pronoting or selling of
servi ces, goods, appliances, or drugs.

(p) Perform ng professional services which have not
been duly authorized by the patient or client, or his or her
| egal representative, except as provided in s. 768.13.

(q) Goss or repeated mal practice or the failure to
practice occupational therapy with that |level of care, skill
and treatnent which is recogni zed by a reasonably prudent
simlar occupational therapist or occupational therapy
assi stant as being acceptabl e under simlar conditions and
ci rcunst ances.

(r) Performng any procedure which, by the prevailing
standards of occupational therapy practice in the community,
woul d constitute experinentation on a hunman subject wi thout
first obtaining full, informed, and witten consent.

(s) Practicing or offering to practice beyond the
scope pernmitted by |law or accepting and perform ng
prof essi onal responsibilities which the |icensee knows or has
reason to know that he or she is not conpetent to perform

(t) Being unable to practice occupational therapy with
reasonabl e skill and safety to patients by reason of illness
or use of alcohol, drugs, narcotics, chemicals, or any other
type of material or as a result of any nental or physica
condition. 1In enforcing this paragraph, the departnent shal
have, upon probabl e cause, authority to conpel an occupationa
t herapi st or occupational therapy assistant to submit to a
nmental or physical exam nation by physicians designated by the
departnment. The failure of an occupational therapist or
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occupational therapy assistant to subnmt to such exanination
when so directed constitutes an admni ssion of the allegations
agai nst himor her, upon which a default and final order may
be entered without the taking of testinony or presentation of
evi dence, unless the failure was due to circunstances beyond
his or her control. An occupational therapist or occupationa
t herapy assistant affected under this paragraph shall at
reasonabl e intervals be afforded an opportunity to denponstrate
that he or she can resunme the conpetent practice of
occupational therapy with reasonable skill and safety to
patients. In any proceedi ng under this paragraph, neither the
record of proceedings nor the orders entered by the board
shal | be used agai nst an occupational therapist or
occupational therapy assistant in any other proceeding.

(u) Delegating professional responsibilities to a
person when the |icensee who is del egating such
responsibilities knows or has reason to know that such person
is not qualified by training, experience, or licensure to
performthem

(v) Violating any provision of this part, a rule of
the board or departnent, or a |awful order of the board or
departnent previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the
depart nent.

(w) Conspiring with another |icensee or with any other
person to conmit an act, or comritting an act, which would
tend to coerce, intimdate, or preclude another licensee from
lawful |y advertising his or her services.

(2) The departnent beard may not reinstate the |license
of an occupational therapist or occupational therapy
assistant, or cause a license to be issued to a person whomit
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has deermed to be unqualified, until such time as the
departnent beard is satisfied that such person has conplied
with all the ternms and conditions set forth in the final order
and is capable of safely engaging in the practice of
occupational therapy.

Section 27. Subsections (2), (3), and (4) of section
468. 365, Florida Statutes, are anended to read:

468.365 Disciplinary grounds and actions. --

(2) If the departnent beard finds any person guilty on
of- any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Denial of an application for licensure.

(b) Revocation or suspension of |icensure.

(c) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(d) Placenent of the respiratory care practitioner or
respiratory therapist on probation for such period of tine and
subj ect to such conditions as the departnent beard may
specify, including, but not limted to, requiring the
respiratory care practitioner or respiratory therapist to
submt to treatnment, to attend continui ng education courses,
or to work under the supervision of another respiratory care
practitioner or respiratory therapist.

(e) Issuance of a reprimnd

(3) The departnent beard shall not reinstate
licensure, or cause a license to be issued to a person it has
deened unqualified, until such tine as it is satisfied that
such person has conplied with all the terns and conditions set
forth in the final order and that the respiratory care
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practitioner or respiratory therapist is capable of safely
engaging in the delivery of respiratory care services.

(4) The departnent beard may, by rule, establish
gui del i nes for the disposition of disciplinary cases involving
specific types of violations. Such guidelines may include
m ni rum and nmaxi mum fi nes, periods of supervision on
probati on, and e+ conditions upon probation or reissuance of a
i cense.

Section 28. Subsections (2) and (3) of section
468.518, Florida Statutes, are anended to read:

468.518 G ounds for disciplinary action.--

(2) When the Departnent of Health beard finds any
l'icensee guilty on ef any of the grounds set forth in

subsection (1), it may enter an order inposing one or nore of
the followi ng penalties:

(a) Denial of an application for licensure;

(b) Revocation or suspension of a |icense;

(c) Inposition of an administrative fine not to exceed
$1, 000 for each violation;

(d) Issuance of a reprimand or letter of guidance;

(e) Placenent of the licensee on probation for a
period of tine and subject to such conditions as the
Departnent of Health beard may specify, including requiring

the licensee to attend continuing educati on courses or to work
under the supervision of a licensed dietitian/nutritionist or
| i censed nutrition counsel or; or

(f) Restriction of the authorized scope of practice of
the |icensee.

(3) The Departnent of Health ageney shall reissue the

license of a disciplined dietitian/nutritionist or nutrition
counsel or upon certification by the departnent beard that the
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disciplined dietitian/nutritionist or nutrition counselor has
conplied with all of the terns and conditions set forth in the
final order.

Section 29. Subsection (2) of section 468.811, Florida
Statutes, is anended to read:

468.811 Disciplinary proceedings. --

(2) The departnent beard may enter an order inposing

one or nore of the penalties in s. 455.627(2)s—455-22#2)
agai nst any person who viol ates any provision of subsection

(1).

Section 30. Subsections (2) and (3) of section
480. 046, Florida Statutes, are anended to read:

480.046 G ounds for disciplinary action by the
board. - -

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to license an applicant.

(b) Revocation or suspension of a |icense.

(c) Issuance of a reprinmand or censure.

(d) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(3) The departnent beard shall have the power to
revoke or suspend the license of a nmassage establishnent
Iicensed under this act, or to deny subsequent |icensure of
such an establishnment, in either of the foll ow ng cases:

(a) Upon proof that a |icense has been obtai ned by
fraud or nisrepresentation
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(b) Upon proof that the holder of a license is guilty
of fraud or deceit or of gross negligence, inconpetency, or
m sconduct in the operation of the establishnment so |licensed.

Section 31. Subsections (2) and (3) of section
484. 014, Florida Statutes, are anended to read:

484.014 Disciplinary actions.--

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify to the departnent an
application for |icensure.

(b) Revocation or suspension of a |icense.

(c) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(d) Issuance of a reprinand.

(e) Placenent of the optician on probation for a
period of tine and subject to such conditions as the
departnent beard may specify, including requiring the optician
to submit to treatnment or to work under the supervision of
anot her optician.

(3) The departnent beard shall not reinstate the
license of an optician it has deened unqualified until such
time as it is satisfied that the optician has conplied with
all the ternms and conditions set forth in the final order and
that such person is capable of safely engaging in the practice
of opticianry.

Section 32. Subsection (4) of section 484.042, Florida
Statutes, is anended to read:

484.042 Board of Hearing Aid Specialists; nenbership,
appoi ntnent, terns.--
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(4) Al provisions of chapter 455 relating to

activities of regulatory boards apply to the board. Hewever—
et r I . o . Py I

Section 33. Subsections (2) and (3) of section
484. 056, Florida Statutes, are anended to read:

484.056 Disciplinary proceedings. --

(2)(a) Except as provided in paragraph (b), when the
departnment beard finds any hearing aid specialist to be guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

1. Denial of an application for |icensure.

2. Revocation or suspension of a license.

3. Inposition of an adnministrative fine not to exceed
$1,000 for each count or separate offense

4. |ssuance of a reprimnd

5. Placing the hearing aid specialist on probation for
a period of tinme and subject to such conditions as the
departnment beard may specify, including requiring the hearing
aid specialist to attend conti nui ng education courses or to
wor k under the supervision of another hearing aid specialist.

6. Restricting the authorized scope of practice.
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1 (b) The departnent beard shall revoke the |icense of
2| any hearing aid specialist found guilty of canvassing as

3| described in this section

4 (3) The departnent shall reissue the license of a

5| hearing aid specialist who has been disciplined upon

6| certification by the departnent beard that the hearing aid

7 | specialist has conplied with all of the terns and conditions
8| set forth in the final order

9 Section 34. Paragraph (a) of subsection (1) and

10 | subsections (2) and (3) of section 486.125, Florida Statutes,
11 | are amended to read:

12 486. 125 Refusal, revocation, or suspension of |icense;
13 | adninistrative fines and other disciplinary neasures. --

14 (1) The followi ng acts shall constitute grounds for
15| which the disciplinary actions specified in subsection (2) may
16 | be taken:

17 (a) Being unable to practice physical therapy with
18 | reasonabl e skill and safety to patients by reason of illness
19 | or use of alcohol, drugs, narcotics, chemcals, or any other
20| type of material or as a result of any nental or physical

21 | condi tion.

22 1. In enforcing this paragraph, upon a finding of the
23 | secretary or the secretary's designee that probable cause

24 | exists to believe that the licensee is unable to practice

25 | physical therapy due to the reasons stated in this paragraph
26 | the departnent shall have the authority to conpel a physica
27 | therapi st or physical therapist assistant to subnit to a

28 | nental or physical exam nation by a physician designated by
29 | the departnent. |f the licensee refuses to conply with such
30| order, the departnent's order directing such exani nation may
31| be enforced by filing a petition for enforcenent in the
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circuit court where the licensee resides or serves as a
physi cal therapy practitioner. The |licensee agai nst whomthe
petition is filed shall not be naned or identified by initials
in any public court records or docunents, and the proceedi ngs
shall be closed to the public. The departnent shall be
entitled to the summary procedure provided in s. 51.011

2. A physical therapist or physical therapist
assi stant whose |icense is suspended or revoked pursuant to
this subsection shall, at reasonable intervals, be given an
opportunity to denonstrate that she or he can resune the
conpetent practice of physical therapy with reasonabl e skil
and safety to patients.

3. Neither the record of proceeding nor the orders
entered by the departnent beard in any proceedi ng under this
subsection may be used agai nst a physical therapist or
physi cal therapist assistant in any other proceeding.

(2) \When the departnent board finds any person guilty
on of any of the grounds set forth in subsection (1), it may
enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify to the departnent an
application for |icensure.

(b) Revocation or suspension of a |icense.

(c) Restriction of practice.

(d) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(e) Issuance of a reprimnd

(f) Placenent of the physical therapist or physica
t herapi st assistant on probation for a period of tine and
subj ect to such conditions as the departnent beard may
specify, including, but not limted to, requiring the physica
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1| therapist or physical therapist assistant to submt to

2| treatnent, to attend continuing education courses, to subnit
3| to reexamination, or to work under the supervision of another
4 | physical therapist.

5 (g) Recovery of actual costs of investigation and

6 | prosecution.

7 (3) The departnent beard shall not reinstate the

8 | license of a physical therapist or physical therapist

9| assistant or cause a license to be issued to a person whomit
10 | has deened to be unqualified until such time as it is

11 | satisfied that she or he has conplied with all the terns and
12 | conditions set forth in the final order and that such person
13| is capable of safely engaging in the practice of physica

14 | t her apy.

15 Section 35. Subsection (1) of section 490.009, Florida
16 | Statutes, is anended to read:

17 490.009 Discipline.--

18 (1) \When the departnent er—in—the—ecase—-of

19 | psychoetoegists—the—board finds that an applicant, provisiona
20| licensee, or licensee whomit regulates under this chapter has
21| committed any of the acts set forth in subsection (2), it may
22 | i ssue an order inposing one or nore of the foll ow ng
23 | penal ti es:
24 (a) Denial of an application for licensure, either
25| tenporarily or pernmanently.
26 (b) Revocation of an application for |licensure, either
27 | tenporarily or pernmanently.
28 (c) Suspension for a period of up to 5 years or
29 | revocation of a license, after hearing.
30 (d) I nmediate suspension of a |icense pursuant to s.
31| 120.60(6).
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1 (e) Inposition of an administrative fine not to exceed
2| $5,000 for each count or separate offense.

3 (f) Issuance of a public reprinand.

4 (g) Placenent of an applicant or licensee on probation
5] for a period of tinme and subject to conditions specified by

6 | the department er—nthe—ecase—of—psychotogrsts—by—theboard
7]including, but not limted to, requiring the applicant or

8| licensee to subnit to treatnent, to attend conti nuing

9 | education courses, to subnit to reexam nation, or to work

10 | under the supervision of a designated |icensee.

11 (h) Restriction of practice.

12 Section 36. Subsection (1) of section 491.009, Florida
13| Statutes, is anended to read:

14 491.009 Discipline.--

15 (1) When the departnent er—the—board finds that an

16 | applicant, licensee, provisional |icensee, registered intern
17 | or certificateholder whomit regul ates under this chapter has
18 | conmitted any of the acts set forth in subsection (2), it may
19 | issue an order inposing one or nore of the foll ow ng

20 | penal ti es:

21 (a) Denial of an application for licensure,

22 | registration, or certification, either tenporarily or

23 | pernmanently.

24 (b) Revocation of an application for licensure,

25| registration, or certification, either tenporarily or

26 | permanently.

27 (c) Suspension for a period of up to 5 years or

28 | revocation of a license, registration, or certificate, after
29 | heari ng.

30 (d) I nmediate suspension of a license, registration
31| or certificate pursuant to s. 120.60(6).
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(e) Inposition of an administrative fine not to exceed
$1,000 for each count or separate offense

(f) Issuance of a public reprinand.

(g) Placenent of an applicant, licensee, registered
intern, or certificateholder on probation for a period of tine
and subject to such conditions as the departnent beard may
specify, including, but not limted to, requiring the
applicant, licensee, registered intern, or certificatehol der
to subnmit to treatnment, to attend continui ng education
courses, to subnmt to reexanmi nation, or to work under the
supervi sion of a designated |icensee or certificatehol der

(h) Restriction of practice.

Section 37. The Secretary of the Departnent of Health
nust appoint a task force by July 1, 1999, to devel op

procedures to ensure uniformty and accountability in the

i npl erentation and enforcenent of the disciplinary process

anong health care professions. The task force shall include

representatives of each disciplinary board. The task force

nmust review the effectiveness of the disciplinary boards

function in determ ning probable cause in disciplinary cases

i nvolving health care professionals, the departnent's

i npl erentation and conpliance with disciplinary guidelines

appl i cabl e to each ground for disciplinary action which may be

i nposed by the departnent, and the effectiveness of

alternatives to the regular disciplinary process. The task

force shall report its findings to the Secretary of the
Departnent of Health by July 1, 2000.

Section 38. Subsections (4) and (5) of section
458. 307, Florida Statutes, are repeal ed.

Section 39. This act shall take effect January 15,

1999.
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2 SENATE SUVMMARY

3 Creates boards within the Departnent of Health to serve
as probabl e cause panels for the discipline of health

4 care professionals. Provides for board nenber ]
qualifications, terns, training, and duties. Provides

5 that chapter 455, F.S., applieS to such boards. Revises
provisions relating to the discipline of health care

6 Profe53|pna!s. Revises existin rovisions relating to

he discipline of specific health care professionals to

7 conformto such changes. Provides for the creation of a
task force to devel op procedures to ensure uniformty and

8 accountability in the disciplinary process anDn? t he

r of essi ons rePuIated by the Departnent of Health. (See

9 ill for details.)
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