Fl ori da Senate - 1998 SB 258

By Senators WIllianms and Latval a

4- 368- 98

1 A bill to be entitled

2 An act relating to secondhand deal ers; anendi ng

3 s. 538.06, F.S.; providing limtations on

4 vehicle title loan transactions; creating s.

5 538.065, F.S.; providing for the licensure of

6 deal ers making title |l oan transactions;

7 providing fees; providing for regulation by the

8 Departnent of Banki ng and Fi nance; providing

9 gui delines for the operation of title |oan

10 busi nesses; providing grounds for discipline of

11 | i censees; providing penalties; prohibiting

12 certain acts; creating s. 538.067, F.S.

13 providing for the examination of certain

14 records; providing exam nation fees; creating

15 s. 538.069, F.S.; providing imunity; providing
16 for the issuance of subpoenas; providi ng powers
17 and duties of the Departnent of Banking and

18 Fi nance; providing for the adoption of rules;

19 anending s. 538.09, F.S.; exenpting certain
20 secondhand deal ers fromregistering with the
21 Depart nent of Revenue; providing an effective
22 dat e.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Section 538.06, Florida Statutes, is
27 | anended to read:
28 538.06 Hol ding period; physical possession; records;
29 | title loan transactions. --
30 (1) A secondhand deal er may shat not sell, barter
31| exchange, alter, adulterate, or in any way di spose of any
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secondhand goods within 15 cal endar days after ef the date of
acqui sition of the goods. Such hol ding periods are not
appl i cabl e when the person known by the secondhand dealer to
be the person from whomthe goods were acquired desires to
redeem repurchase, or recover the goods, if previded the
deal er can produce the record of the original transaction with
verification that the custoner is the person fromwhomthe
goods were originally acquired.

(2) A secondhand deal er nust nmaintain actual physica
possessi on of all secondhand goods throughout a transaction
and nmay not —+H—s—unrtawu—For—a—secondhand—deater—to6 accept
title to or any other formof security in secondhand goods in
lieu of actual physical possession. A secondhand deal er who
accepts title or any other formof security in secondhand
goods in lieu of actual physical possession commits a
m sdermeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(3) Upon probabl e cause that goods held by a
secondhand deal er are stolen, a | aw enforcenent officer with
jurisdiction may extend the holding period to a naxi nrum of 60
days. However, the holding period may be extended beyond 60
days by a court of conpetent jurisdiction upon a finding of
probabl e cause that the property is stolen and further holding
is necessary for the purposes of trial or to safeguard such
property. The dealer shall assunme all responsibility, civil
or crimnal, relative to the property or evidence in question
including responsibility for the actions of any enployee with
respect thereto.

(4) Al dealers in secondhand property regul ated by
this chapter nust shatt maintain transaction records for 5
years.

2
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(5) Subject to the restrictions in s. 538.15 and s.
538. 065, a secondhand dealer may engage in a title | oan
transaction, and the physical possession provisions of
subsection (2) do shatH not apply if the follow ng conditions
are met:

(a) The secondhand deal er nmi ntai ns physica
possessi on of the notor vehicle title.

(b) The owner nmi ntains possession of, or contro
over, the notor vehicle throughout the transaction

(c) The owner is not required to pay rent or any other
charge for the use of the notor vehicle.

(d) The secondhand deal er delivers to the borrower, at

the tine a loan is nade, a clear and distinct statement in

Engl i sh which shows the | oan anount, origination date, and

maturity date; the nature of the security; the name and

address of the borrower and the dealer; and the rate of

i nt erest charged.

(6) td)y A secondhand deal er who engages in a notor
vehicle title | oan transacti on may has—the+ight—te repossess
the notor vehicle upon failure of the owner to redeemthe
title. The secondhand deal er may shalt only repossess a notor
vehi cl e through an agent who is licensed by the state to
repossess notor vehicles. The secondhand deal er may di spose of
the notor vehicle as provided in s. 538.16. However, any sale
or disposal of the motor vehicle nust shatt+ be made through a
not or vehicle deal er licensed under s. 320.27.

(a) A secondhand dealer may | end a maxi mum of $25, 000

in a vehicle title | oan transacti on and nmay charge a naxi mum

interest rate of 30 percent per annum conputed on the first

$1, 000 of the principal anount; 24 percent per annum on that

part of the principal anmpbunt exceedi ng $1, 000 and not
3
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exceedi ng $2,000; and 18 percent per annumon that part of the

princi pal anount exceedi ng $2, 000 and not exceedi ng $25, 000.

The original principal anount is the sane anount as the anpunt

financed as defined by the federal Truth in Lending Act and

Regul ati on Z of the Board of Governors of the Federal Reserve

System |In determning conpliance with the statutory naxi num

i nterest and finance charges, the conputations nust be sinple

i nterest and not add-on interest or any other conputations.

When two or nore interest rates are to be applied to the

princi pal anount, the dealer nay charge interest at that

si ngl e annual percentage rate which, if applied according to

the actuarial nethod to each of the schedul ed periodic

bal ances of principal, would produce at maturity the sanme

total anount of interest as would result fromthe application

of the two or nore rates otherwi se permtted, based upon the

assunption that all paynents are nade as agreed.

(b) The annual percentage rate that nay be charged in

a vehicle title |l oan transaction may equal, but not exceed,

t he annual percentage rate that nust be conputed and di scl osed

as required by the federal Truth in Lending Act and Regul ati on

Z of the Board of Governors of the Federal Reserve System

The maxi mnum annual percentage rate of finance charge that nmay

be charged is 12 tines the naxinumnonthly rate, and the

maxi rum nonthly rate nust be conputed on the basis of

one-twel fth of the annual rate for each full npbnth. The

Departnent of Banki ng and Fi nance shall establish the rate for

each day in a fraction of a nonth when the period for which

the charge is conputed is nore or |less than 1 nonth.

(c) Any charges, including interest, in excess of the

conbi ned total of all charges pernitted by this chapter

constitute a violation of chapter 687 governing interest and
4
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usury, and the penalties of that chapter apply. If a bona fide

error occurs, the dealer nmust refund or credit the borrower

with the amount of the overcharge within 20 days after the

di scovery of such error

Section 2. Section 538.065, Florida Statutes, is
created to read
538.065 Application for notor vehicle title | oan

| i cense; fees; etc.--

(1) Application for a license to make notor vehicle

title loans under this chapter nmust be in witing, under oath,

in the formprescribed by the Departnent of Banking and

Fi nance, and nust contain the nane and resi dence and busi ness

addresses of the applicant and, if the applicant is a

partnership or association, of each nenber thereof and, if a

corporation, of each officer and director thereof; the county

and municipality with the address where the business is to be

conducted; and any other information the departnent requires.

The applicant shall pay a biennial |icense fee of $300.

Applications, except for applications to renew or reactivate a

|icense, nmust be acconpani ed by an investigation fee of $200.

(2) Fees shall be collected by the Departnent of

Banki ng and Fi nance and deposited into the State Treasury to

the credit of the departnent. The departnent may enpl oy

exam ners or clerks as necessary and fix their conpensation
5
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(3) Upon the filing of an application for |icensure

and paynent of all fees, the Departnent of Banki ng and Fi nance

shal|l investigate the facts concerning the applicant's

proposed activities. |f the departnent determnes that a

license should be granted, it shall issue the license for a

period not to exceed 2 years. Biennial licensure periods and

procedures for renewal of licenses shall be established by the

departnent. |f the departnent determ nes that grounds exi st

for denial of an application other than an application to

renew a license, it shall deny such application, return to the

applicant the license fee, and retain the investigation fee.

(a) Alicense that is not renewed at the end of the

bi enni um automatically reverts to inactive status. An inactive

|icense nay be reactivated upon subnission of a conpleted

reactivation application, paynent of the biennial |icense fee,

and paynent of a reactivation fee equal to the biennial

license fee. A license expires on the date on which it has

becone inactive for 6 nonths.

(b) Only one place of business may be nmmintai ned under

a license, but the departnent may issue additional |icenses to

a licensee upon conpliance with the provisions governing

i ssuance of a single |license.

(c) A licensee may not change the place of business

nmai nt ai ned under a license without prior approval of the

departnment. A licensee who wi shes to change a pl ace of

busi ness nmust give witten notice to the departnent, and, if

the departnent finds that the proposed | ocation is reasonably

accessi ble to borrowers under existing | oan contracts, it

shall anend the |license accordingly. If the departnent does

not so find, it shall enter an order denying relocation of the

busi ness to the requested | ocation
6
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1 (d) A licensee may nmake vehicle title loans within a
2 | pl ace of business in which other business is conducted, unless
3| the departnment finds that the conduct of such other business
4 results in an evasion of this chapter. Upon such finding, the
5| departnent shall order the |licensee to desist from such

6| activities.

7 (e) A person who purchases substantially all of the

8 | assets of any existing licensed vehicle title | oan busi ness
9| nust give inmrediate notice to the departnent and shall be

10 | granted a 90-day tenporary |license for the place of business
11 | within 10 days after the departnent receives an application
12 | for a permanent license. |ssuance of a tenporary license for
13| a business nullifies the existing license for that business.
14 (f) Licenses are not transferable or assignable. A
15| licensee may invalidate any license by delivering it to the
16 | departnent with a witten notice of the delivery, but such
17 | delivery does not affect any civil or crimnal liability or
18 | the departnent's authority to enforce this chapter

19 (g) The departnent may deny a license application if
20| the applicant or any person with power to direct the

21 | managenent or policies of the applicant's business is the

22 | subject of a pending crimnal prosecution in any jurisdiction
23 | until conclusion of such crimnal prosecution

24 (4) The following acts are violations of this chapter
25| and constitute grounds for the disciplinary actions in

26 | subsection (5):

27 (a) A material msstatenent of fact in an application
28| for a license;

29 (b) Failure to maintain liquid assets of at | east

30 |$25,000 at all tines for the operation of business at a

31| licensed | ocation or proposed |ocation

.
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(c) Failure to denpbnstrate financial responsibility,

experience, character, or general fitness required to command

the confidence of the public and to warrant the belief that

the business is lawmful and within the purposes of this

chapt er;
(d) The violation, knowingly or without the exercise

of due care, of this chapter, any rule or order adopted under

this chapter, or any witten agreenent entered into with the

Depart nent of Banki ng and Fi nance;

(e) Any act of fraud, nisrepresentation, or deceit,

regardl ess of reliance by or danage to a borrower, or any

illegal activity, in connection with a transaction under this

chapter. Such acts include the willful inposition of illega

or excessive charges or msrepresentation, circunvention, or

conceal nent of any matter required to be revealed to a

borr ower;
(f) The use of unreasonable collection practices or

fal se, deceptive, or msleading advertising in connection with

vehicle title | oans;

(g) Failure to maintain records required by this

chapter, by any rule or order adopted under this chapter, or

by any agreenent entered into with the Departnent of Banking

and Fi nance; or

(h) Refusal to pernit inspection of books or records

in an investigation or exam nation by the Departnent of

Banki ng and Fi nance or refusal to conply with a subpoena

i ssued by the departnent.

(5) Upon a finding by the Departnent of Banking and

Fi nance that a person has committed any of the acts in

subsection (4), the departnent nay enter an order:

(a) Denying an application for a |license;
8
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(b) Revoking or suspending a license;

(c) Placing a licensee or an applicant on probation

for a period of tinme and subject to such conditions as the

departnent may specify;

(d) Placing permanent restrictions or conditions upon

i ssuance or mmi ntenance of a |icense;

(e) Issuing a reprinmand; or

(f) Inposing an adninistrative fine not to exceed

$1, 000 for each act.

(6) The Departnent of Banking and Finance may take any

of the actions specified in subsection (5) agai nst any

partnership, corporation, or association, if the departnment

finds that any of the acts in subsection (4) have been

commtted by a nmenber of the partnership, an officer or

director of the corporation or association, or any person with

power to direct the managenment or policies of the partnership,

corporation, or association.

(7) Alicensee is responsible for the acts of the

|icensee's enpl oyee or agent if, with knowl edge of such acts,

the licensee retained profits, benefits, or advantages

accruing fromsuch acts or ratified the conduct of the

enpl oyee or agent as a matter of |aw or fact.

(8) The license nust be conspicuously posted in the

pl ace of business of the |licensee.
Section 3. Section 538.067, Florida Statutes, is
created to read

538. 067 |Investigations and records of secondhand

deal ers making title | oans. --

(1) (a) The Departnent of Banki ng and Fi nance shal

i nvestigate and exani ne any secondhand deal er who is |icensed

to nake notor vehicle title | oans or other person as necessary
9
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1| to deternmine conpliance with this chapter. The departnment nay
2 | exanm ne books, accounts, records, and other docunents or

3| mtters and conpel the production of rel evant books, records,
4 | and other docunents and naterials relative to an exam nation

5] or investigation. Exanminations of a licensee nay not be nade
6 | nore often than once a year unless the departnent has reason

7| to believe the licensee is not conplying with this chapter

8 | Each licensee shall pay an exanination fee based upon the

9 | amobunt of outstanding |loans due the licensee at the tine of

10 | the exam nation, as foll ows:

11

12 Anount Qut st andi ng Exami nati on Fee
13| From $0 to $50,000. .. .. ..t $100
14 | From $50, 000.01 to $100,000. .. ... .. .. . . ... $125
15 | From $100,000.01 to $250,000. . ... ... .. . . . . ... ... $150
16 | From $250,000.01 to $500,000. . ... ... .. .. . . ... . ... $200
17 | From $500, 000. 01 and OVEer . . . ...t e e e e $325
18

19 (b) The licensee shall also pay the travel expense and
20 | per di em subsi stence all owance provided in s. 112.061, but is
21| not required to pay a per diemfee and expenses of an

22 | exam nation that requires nore than 30 worker-days in any one
23 | year unless the examination is due to fraudul ent practices of
24 | the licensee, in which case the |licensee nust pay the entire
25| cost regardl ess of tine consuned.

26 (2) Any person who has reason to believe that this

27 | chapter has been or will be violated may file a witten

28 | conplaint with the Departnent of Banking and Fi nance.

29 (3) Each licensee shall nmamintain, for at | east 2 years
30| after making the final entry on any |loan, records to enable

31

10
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t he Departnent of Banking and Finance to determ ne whether the

licensee is conplying with this chapter

(4) A licensee that operates two or nore |licensed

pl aces of business in this state nay maintain records of al

offices at one location, if a witten request is filed with

t he Departnent of Banki ng and Fi nance whi ch designates the

| ocati on where the records are to be maintai ned.
Section 4. Section 538.069, Florida Statutes, is
created to read

538.069 Liability; subpoenas; enforcenent; rules.--

(1) A personis not in violation of this chapter nor

subject to any civil or crinmnal liability for any act or

om ssion made in good-faith reliance upon an order

decl aratory statement, or rule issued by the Departnent of

Banki ng and Fi nance, notw thstandi ng a subsequent deci sion by

a court of conpetent jurisdiction invalidating the order

decl aratory statenent, or rule.

(2) The Departnent of Banking and Fi nance may issue

and serve subpoenas to conpel the attendance of witnesses and

t he producti on of docunents in any nmatter pertaining to this

chapter. The departnent nay adm ni ster oaths and affirnations

to any person whose testinmony is required. If any person

refuses to testify or obey a subpoena, the departnent nay

enforce the subpoena in the sane manner as subpoenas i ssued

under the Admi nistrative Procedure Act. Wtnesses are entitl ed

to the sane fees and mileage as they are entitled to by |aw

for serving as witnesses in the circuit court, unless the

exam nation or investigation is held at the place of business

or residence of the w tness.

11
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1 (3) In addition to any other powers conferred upon it
2| to enforce or administer this chapter, the Departnent of
3 | Banki ng and Fi nance may:
4 (a) Bring an action in any court of conpetent
5]jurisdiction to enforce or admnister this chapter, any rule
6 | or order adopted under this chapter, or any witten agreenent
7| entered into with the departnent. The departnent nay seek any
8|relief at law or equity, including a tenporary or pernanent
9] injunction, appointnent of a receiver or administrator, or an
10 | order of restitution.
11 (b) Issue and serve upon a person an order requiring
12 | the person to cease and desist and take corrective action
13 | whenever the departnent finds that such person is violating,
14 | has violated, or is about to violate this chapter, any rule or
15 | order adopted under this chapter, or any witten agreenent
16 | entered into with the departnent.
17 (c) Inpose and collect an adm nistrative fine agai nst
18 | any person found to have violated this chapter, any rule or
19 | order adopted under this chapter, or any witten agreenent
20| entered into with the departnent, in an anount not to exceed
21 [$1, 000 for each viol ation.
22 (4) The Departnent of Banking and Fi nance nmay adopt
23| rules to administer this act.
24 Section 5. Subsection (1) of section 538.09, Florida
25| Statutes, is anended to read:
26 538.09 Registration.--
27 (1) A secondhand deal er may shal not engage in the
28 | busi ness of purchasing, consigning, or pawni ng secondhand
29 | goods fromany |l ocation without registering with the
30 | Departnent of Revenue. However, a secondhand deal er who
31| engages in a notor vehicle title | oan transaction is exenpt

12
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1| fromthe provisions of this section, but nust be |licensed by
2 | the Departnent of Banking and Finance pursuant to s. 538. 065.
3| Afee equal to the federal and state costs for processing

4| required fingerprints nmust be subnmitted to the departnment with
5| each application for registration. One application is required
6 | for each dealer. If a secondhand dealer is the owner of nore
7 | than one secondhand store | ocation, the application nust |ist
8 | each location, and the departnent shall issue a duplicate

9] registration for each |location. For purposes of subsections
10| (4) and (5) of this section, these duplicate registrations

11 | shal|l be deered individual registrations. A dealer nust shat-
12 | pay a fee of $6 per location at the tine of registration and
13 | an annual renewal fee of $6 per |ocation on Cctober 1 of each
14 | year. Al fees collected, |less costs of admnistration, shal
15| be transferred into a trust fund to be established and

16 | entitled the Secondhand Deal er and Secondary Metals Recycl er
17 | A earing Trust Fund. The Departnent of Revenue shall forward
18 | the full set of fingerprints to the Departnent of Law

19 | Enforcenent for state and federal processing, if previded the
20| federal service is available, to be processed for any crimna
21| justice information as defined in s. 943.045. The cost of
22 | processing such fingerprints shall be payable to the
23 | Departnent of Law Enforcenent by the Departnent of Revenue
24 | The departnent may issue a tenporary registration to each
25| |l ocation pendi ng conpletion of the background check by state
26 | and federal |aw enforcenent agencies, but shall revoke such
27 | tenporary registration if the conpl eted background check
28 | reveal s a prohibited crimnal background. An applicant for a
29 | secondhand deal er registration nust be a natural person who
30 | has reached the age of 18 years.
31
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(a) If the applicant is a partnership, all the
partners nust apply.

(b) If the applicant is a joint venture, association
or other noncorporate entity, all nenbers of such joint
venture, association, or other noncorporate entity nust make
application for registration as natural persons.

(c) If the applicant is a corporation, the
regi stration nmust include the nanme and address of the sueh
corporation's regi stered agent for service of process in the
state and a certified copy of statenment fromthe Secretary of
State that the corporation is duly organized in the state or
if the corporation is organized in a state other than Florida,
a certified copy of statenent fromthe Secretary of State that
the corporation is duly qualified to do business in this
state. |If the dealer has nore than one |l ocation, the
application nmust list each | ocation owned by the sane | ega
entity and the departnent shall issue a duplicate registration
for each | ocation.

Section 6. This act shall take effect upon becoming a
| aw.

Rk S R R Rk kR Rk S bk O b S R S O

SENATE SUMVARY

Provides for the regul ation by the Departnment of Banking
and Fi nance of secondhand dealers who nmake title | oan
transactions and exenpts such dealers fromregistering

wi th the Departnent of Revenue. Establishes |icensure and
exam nation requirenents and fees. Prohibits certain acts
related to such transactions and prescribes Eenaltles for
violations. Authorizes the Departnent of Banking and

Fi nance to i ssue subpoenas and adopt rules. Provides a
%Iﬁ]haglpp of liability for certain persons. (See bil

or details.
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