Fl ori da House of Representatives - 1998 HB 3077
By Representative Goode

1 Abill to be entitled

2 An act relating to Medicaid provider fraud;

3 anmending s. 409.910, F.S.; reducing and

4 limting the scope of liability for which

5 Medi cai d benefits nust be repaid; anending s

6 624.424, F.S.; conforming a cross-reference to

7 changes nmade by the act; providing for

8 retroactive application; providing an effective

9 dat e.

10

11| Be It Enacted by the Legislature of the State of Florida:

12

13 Section 1. Section 409.910, Florida Statutes, is

14 | anended to read:

15 409.910 Responsibility for payments on behal f of

16 | Medi cai d-eligible persons when other parties are liable.--

17 (1) It is the intent of the Legislature that Medicaid
18 | be the payor of last resort for nedically necessary goods and
19 | services furnished to Medicaid recipients. Al other sources
20 | of paynent for nedical care are primary to nedi cal assistance
21| provided by Medicaid. If benefits of aliable third party are
22 | discovered or becone available after nedical assistance has
23 | been provided by Medicaid, it is the intent of the Legislature
24 | that Medicaid be repaid in full and prior to any other person
25| program or entity. Medicaid is to be repaid in full from and
26 | to the extent of, any third-party benefits, regardl ess of

27 | whether a recipient is nade whole or other creditors paid.

28 | Principles of conmon |law and equity as to assignnent, lien

29 | and subr ogat i on;—cofparativeneghHgence,—assunaption—of—+isk-
30 | and—att—other—affHrmative—defensesrnormat-ty—avattabte—to—a

31 | Habte—thirdparty, are toe—be abrogated to the extent
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1| necessary to ensure full recovery by Medicaid fromthird-party
2 | r esour ces:—stch—prineiptes——shalH—appty—to—atreciprent—s—+ight
3 . i _ b
4 | reduce—the—recovery—of—the—ageney pursuant—to—this—seection.
5 | The—concept—of—jotnt—and—severa—tiabitty—appties—to—any
6 | recovery—on—thepart—of—the—-ageney—It is intended that if the
7| resources of aliable third party becone available at any
8| tine, the public treasury shoul d not bear the burden of
9 | medi cal assistance to the extent of such resources. Common-taw
10 | theer+es—oef—+ecovery—shatH—bet+HberatHy—construedto
11 | acconptish—this—intent—
12 (2) This section may be cited as the "Medicaid
13| Third-Party Liability Act."
14 (3) Third-party benefits for nedical services shall be
15| primary to nedi cal assistance provided by Medicaid.
16 (4) After the departnent has provided nedica
17 | assi stance under the Medicaid program it shall seek recovery
18 | of reinbursenent fromthird-party benefits to the linmt of
19| legal liability and for the full anmount of third-party
20 | benefits, but not in excess of the amount of nedica
21 | assistance paid by Medicaid, as to:
22 (a) dainms for which the departnment has a wai ver
23 | pursuant to federal |aw, or
24 (b) Situations in which the departnent |earns of the
25| existence of a liable third party or in which third-party
26 | benefits are discovered or becone avail abl e athi+dparty—+s
27 | Habte—antd—thet+H-abirtity—or—benefi-ts—avar-table—are—discovered
28 | eirther—before—o+r after nedical assistance has been provided by
29 | Medi cai d.
30 (5) An applicant, recipient, or legal representative
31| shall informthe departnent of any rights the applicant or
2
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recipient has to third-party benefits and shall informthe
departnment of the nane and address of any person that is or
may be liable to provide third-party benefits. Wen the
departnent provides, pays for, or becones liable for nedica
services provided by a hospital, the recipient receiving such
nedi cal services or his or her legal representative shall also
provide the information as to third-party benefits, as defined
in this section, to the hospital, which shall provide notice
thereof to the departnent in a manner specified by the

depart nent.

(6) When the departnent provides, pays for, or becones
liable for nedical care under the Medicaid program it has the
following rights, as to which the departnent nay assert
i ndependent principles of law, which shall neverthel ess be
construed together to provide the greatest recovery from
third-party benefits:

(a) tb)y The departnent is autonmatically subrogated to

any rights that an applicant, recipient, or |lega
representative has to any third-party benefit for the ful
anmount of nedical assistance provided by Medicaid. Recovery
pursuant to the subrogation rights created hereby shall not be
reduced, prorated, or applied to only a portion of a judgnent,
award, or settlenent, but is to provide full recovery by the
departnment fromany and all third-party benefits. Equities of
a recipient, his or her legal representative, a recipient's
creditors, or health care providers shall not defeat, reduce,

3
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or prorate recovery by the departnent as to its subrogation
rights granted under this paragraph

(b) te) By applying for or accepting nedica
assi stance, an applicant, recipient, or legal representative
automatically assigns to the departnent any right, title, and
i nterest such person has to any third-party benefit, excl uding
any Medicare benefit to the extent required to be excl uded by
federal |aw

1. The assignnent granted under this paragraph is
absol ute, and vests legal and equitable title to any such
right in the departnent, but not in excess of the anount of
nedi cal assistance provided by the departnent.

2. The departnent is a bona fide assignee for value in
the assigned right, title, or interest, and takes vested | ega
and equitable title free and clear of latent equities in a
third person. Equities of a recipient, the recipient's |ega
representative, his or her creditors, or health care providers
shal | not defeat or reduce recovery by the departnent as to
t he assi gnnent granted under this paragraph

3. By accepting nedical assistance, the recipient
grants to the departnent the linmted power of attorney to act
in his or her nane, place, and stead to perform specific acts
with regard to third-party benefits, the recipient's assent
bei ng deened to have been given, including:

a. Endorsing any draft, check, noney order, or other
negoti able instrunment representing third-party benefits that
are received on behalf of the recipient as a third-party
benefit.

b. Conpronising clains to the extent of the rights
assigned, provided the recipient is not otherw se represented

by an attorney as to the claim
4
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1 (c) td)y The departnment is entitled to, and has, an

2| automatic lien for the full amount of nedical assistance

3| provided by Medicaid to or on behalf of the recipient for

4 | medical care furnished as a result of any covered injury or
5]illness for which a third party is or may be liable, upon the
6| collateral, as defined in s. 409.901

7 1. The lien attaches automatically when a recipient
8| first receives treatnent for which the departnent may be

9| obligated to provide nedical assistance under the Mdicaid
10| program The lien is perfected automatically at the tine of
11 | attachment .

12 2. The departnent is authorized to file a verified
13| claimof lien. The claimof lien shall be signed by an

14 | aut hori zed enpl oyee of the departnent, and shall be verified
15 ) as to the enpl oyee's know edge and belief. The claimof |ien
16 | may be filed and recorded with the clerk of the circuit court
171 in the recipient's | ast known county of residence or in any
18 | county deened appropriate by the departnent. The cl ai m of

19| lien, to the extent known by the departnent, shall contain:
20 a. The nane and | ast known address of the person to
21 | whom nedi cal care was furnished
22 b. The date of injury.
23 c. The period for which nedical assistance was
24 | provi ded.
25 d. The anount of nedical assistance provided or paid,
26 | or for which Medicaid is otherw se |iable.
27 e. The nanmes and addresses of all persons clained by
28 | the recipient to be liable for the covered injuries or
29 | illnness.
30 3. The filing of the claimof lien pursuant to this
31| section shall be notice thereof to all persons.

5
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1 4. |If the claimof lienis filed within 1 year after
2| the later of the date when the last item of nedical care
3|relative to a specific covered injury or illness was paid, or
4| the date of discovery by the departnent of the liability of
5] any third party, or the date of discovery of a cause of action
6 | against a third party brought by a recipient or his or her
7| legal representative, record notice shall relate back to the
8| time of attachment of the lien
9 5. If the claimof lienis filed after 1 year after
10| the later of the events specified in subparagraph 4., notice
11 | shall be effective as of the date of filing.
12 6. Only one claimof lien need be filed to provide
13| notice as set forth in this paragraph and shall provide
14 | sufficient notice as to any additional or after-paid anbunt of
15 | nedi cal assistance provided by Medicaid for any specific
16 | covered injury or illness. The departnent may, inits
17 | discretion, file additional, anended, or substitute clains of
18| lien at any tine after the initial filing, until the
19 | departnent has been repaid the full anobunt of nedica
20 | assi stance provided by Medicaid or otherw se has rel eased the
21| liable parties and recipient.
22 7. No release or satisfaction of any cause of action
23| suit, claim counterclaim demand, judgnent, settlenent, or
24 | settlenment agreenent shall be valid or effectual as against a
25| lien created under this paragraph, unless the departnent joins
26| in the release or satisfaction or executes a rel ease of the
27 | lien. An acceptance of a release or satisfaction of any cause
28 | of action, suit, claim counterclaim denmand, or judgnent and
29 | any settlenent of any of the foregoing in the absence of a
30| release or satisfaction of a lien created under this paragraph
31| shall prima facie constitute an inpairnent of the lien, and

6
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the departnent is entitled to recover damages on account of
such inmpairnent. In an action on account of inpairnment of a
lien, the departnent may recover fromthe person accepting the
rel ease or satisfaction or nmaking the settlenent the ful

anmount of nedical assistance provided by Medicaid. Nothing in
this section shall be construed as creating a lien or other
obligation on the part of an insurer which in good faith has
paid a claimpursuant to its contract w thout know edge or
actual notice that the departnent has provided nedica

assi stance for the recipient related to a particular covered
injury or illness. However, notice or know edge that an
insured is, or has been a Medicaid recipient within 1 year
fromthe date of service for which a claimis being paid
creates a duty to inquire on the part of the insurer as to any
injury or illness for which the insurer intends or is

ot herwi se required to pay benefits.

8. The lack of a properly filed claimof lien shal
not affect the departnent's assignment or subrogation rights
provided in this subsection, nor shall it affect the existence
of the lien, but only the effective date of notice as provided
i n subparagraph 5.

9. The lien created by this paragraph is a first lien
and superior to the liens and charges of any provider, and
shal |l exist for a period of 7 years, if recorded, after the
date of recording; and shall exist for a period of 7 years
after the date of attachnent, if not recorded. |If recorded,
the lien nmay be extended for one additional period of 7 years
by rerecording the claimof lien within the 90-day period
preceding the expiration of the lien

10. The clerk of the circuit court for each county in
the state shall endorse on a claimof lien filed under this

7
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par agraph the date and hour of filing and shall record the
claimof lien in the official records of the county as for

ot her records received for filing. The clerk shall receive as
his or her fee for filing and recording any claimof lien or
rel ease of lien under this paragraph the total sumof $2. Any
fee required to be paid by the departnent shall not be
required to be paid in advance of filing and recordi ng, but
may be billed to the departnent after filing and recordi ng of
the claimof lien or release of lien

11. After satisfaction of any lien recorded under this
par agraph, the departnent shall, within 60 days after
satisfaction, either file with the appropriate clerk of the
circuit court or mail to any appropriate party, or counse
representing such party, if represented, a satisfaction of
lien in a formacceptable for filing in Florida.

(7) The departnent shall recover the full anmpunt of
al | nedi cal assistance provided by Medicaid on behal f of the
recipient to the full extent of third-party benefits.

(a) Recovery of such benefits shall be collected
directly from

1. Any third party;

2. The recipient or legal representative, if he or she
has received third-party benefits;

3. The provider of a recipient's nedical services if
third-party benefits have been recovered by the provider
not wi t hst andi ng any provision of this section, to the
contrary, however, no provider shall be required to refund or
pay to the departnent any anount in excess of the actua
third-party benefits received by the provider froma
third-party payor for nedical services provided to the
recipient; or

8
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1 4. Any person who has received the third-party

2 | benefits.

3 (b) Upon receipt of any recovery or other collection

4 | pursuant to this section, the departnent shall distribute the

5| anmobunt col l ected as foll ows:

6 1. To itself, an anmount equal to the state Medicaid

7 | expenditures for the recipient plus any incentive paynent made

8| in accordance with paragraph (14)(a).

9 2. To the Federal Governnent, the federal share of the
10 | state Medicaid expenditures mnus any incentive payment nade
11 ] in accordance with paragraph (14)(a) and federal |aw, and
12 | minus any other ampunt permitted by federal law to be
13 | deduct ed.

14 3. To the recipient, after deducting any known anounts
15 ) owed to the departnent for any rel ated nedical assistance or
16 | to health care providers, any renmi ning anount. This anpunt

17 | shall be treated as incone or resources in determnning

18 | eligibility for Medicaid.

19 (8) The departnent shall require an applicant or

20 | recipient, or the legal representative thereof, to cooperate
21| in the recovery by the departnent of third-party benefits of a
22 | recipient and in establishing paternity and support of a

23 | recipient child born out of wedlock. As a mninmal standard of
24 | cooperation, the recipient or person able to legally assign a
25| recipient's rights shall:

26 (a) Appear at an office designated by the departnent
27 | to provide relevant information or evidence.

28 (b) Appear as a witness at a court or other

29 | proceedi ng.

30 (c) Provide information, or attest to |ack of

31| information, under penalty of perjury.

9
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(d) Pay to the departnent any third-party benefit
received.

(e) Take any additional steps to assist in
establishing paternity or securing third-party benefits, or
bot h.

(f) Paragraphs (a)-(e) notw thstanding, the departnment
shal |l have the discretion to waive, in witing, the
requi rement of cooperation for good cause shown and as

required by federal |aw.
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5 | third—party—indivi-duat-y—

6 (9) €36y The department shall deny or termnate

7] eligibility for any applicant or recipient who refuses to

8 | cooperate as required in subsection (8), unless cooperation

9 | has been waived in witing by the departnent as provided in

10 | paragraph (8)(f). However, any denial or ternination of

11 ) eligibility shall not reduce nedical assistance otherw se

12 | payable by the departnent to a provider for nedical care

13 | provided to a recipient prior to denial or ternination of

14 | eligibility.

15 (10) ¢+1) An applicant or recipient shall be deened to

16 | have provided to the departnent the authority to obtain and

17 | rel ease nedical information and other records with respect to

18 | such nedical care, for the sole purpose of obtaining

19 | rei nbursenent for nedical assistance provided by Medicaid.

20 (11) ¢3¥2) The department may, as a matter of right, in

21| order to enforce its rights under this section, institute,

22 | intervene in, or join any legal or administrative proceedi ng

23| inits own nane in one or nore of the follow ng capacities:

24 | individually, as subrogee of the recipient, as assignee of the

25| recipient, or as lienholder of the collateral

26 (a) |If either the recipient, or his or her |ega

27 | representative, or the departnent brings an action agai nst a

28 | third party, the recipient, or the recipient's |lega

29 | representative, or the departnent, or their attorneys, shall

30| within 30 days after filing the action, provide to the other

31| witten notice, by personal delivery or registered mail, of
11
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the action, the nane of the court in which the case is
brought, the case nunber of such action, and a copy of the

pl eadings. |If an action is brought by either the departnent,
or the recipient or the recipient's |legal representative, the
other may, at any tine before trial on the nerits, becone a
party to, or shall consolidate his or her action with the
other if brought independently. Unless waived by the other
the recipient, or his or her legal representative, or the
departnent shall provide notice to the other of the intent to
dism ss at |east 21 days prior to voluntary disnissal of an
action against a third party. Notice to the departnent shal
be sent to an address set forth by rule. Notice to the
recipient or his or her legal representative, if represented
by an attorney, shall be sent to the attorney, and, if not

represented, then to the | ast known address of the recipient

or his or her legal representative. Fheprovistons—of—this

(b) An action by the departnment to recover danmmges in
tort under this subsection, which action is derivative of the
rights of the recipient or his or her legal representative,
shal |l not constitute a waiver of sovereign i munity pursuant
to s. 768.14.

(c) In the event of judgnent, award, or settlenent in
a claimor action against a third party, the court shall order
t he segregation of an anmpbunt sufficient to repay the
departnment's expenditures for nedical assistance, plus any
ot her anounts permitted under this section, and shall order
such anmounts paid directly to the departnent.

12
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(d) No judgnent, award, or settlenent in any action by
a recipient or his or her legal representative to recover
danmages for injuries or other third-party benefits, when the
departnent has an interest, shall be satisfied without first
giving the departnment notice and a reasonable opportunity to
file and satisfy its lien, and satisfy its assignnent and
subrogation rights or proceed with any action as pernmitted in
this section.

(e) Except as otherwi se provided in this section
not wi t hst andi ng any other provision of |aw, the entire anpunt
of any settlenment of the recipient's action or claiminvolving
third-party benefits, with or without suit, is subject to the
departnment's clainms for rei nbursenent of the anmount of nedica
assi stance provided and any |ien pursuant thereto.

(f) Notwithstanding any provision in this section to
the contrary, in the event of an action in tort against a
third party in which the recipient or his or her |ega
representative is a party and in which the anount of any
judgnent, award, or settlement fromthird-party benefits,
excl udi ng nedi cal coverage as defined in subparagraph 4.,
after reasonabl e costs and expenses of litigation, is an
anount equal to or less than 200 percent of the anopunt of
nedi cal assi stance provided by Medicaid | ess any nedi cal
coverage paid or payable to the departnent, then distribution
of the ampbunt recovered shall be as foll ows:

1. Any fee for services of an attorney retai ned by the
recipient or his or her legal representative shall not exceed
an anount equal to 25 percent of the recovery, after
reasonabl e costs and expenses of litigation, fromthe
j udgnent, award, or settlenent.

13
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2. After attorney's fees, two-thirds of the remaining
recovery shall be designated for past nedical care and paid to
t he departnent for nedical assistance provided by Medicaid.

3. The remmining anmount fromthe recovery shall be
paid to the recipient.

4. For purposes of this paragraph, "nedical coverage"
neans any benefits under health insurance, a health
nmai nt enance organi zation, a preferred provider arrangenent, or
a prepaid health clinic, and the portion of benefits
desi gnated for nedical paynents under coverage for workers
conpensation, personal injury protection, and casualty.

(g) In the event that the recipient, his or her |lega
representative, or the recipient's estate brings an action
against a third party, notice of institution of |egal
proceedi ngs, notice of settlenent, and all other notices
required by this section or by rule shall be given to the
departnent, in Tallahassee, in a manner set forth by rule. A
such notices shall be given by the attorney retained to assert
the recipient's or legal representative's claim or, if no
attorney is retained, by the recipient, the recipient's |ega
representative, or his or her estate.

(h) Except as otherwi se provided in this section
actions to enforce the rights of the departnent under this
section shall be commenced within 5 years after the date a
cause of action accrues, with the period running fromthe
| ater of the date of discovery by the departnent of a case
filed by a recipient or his or her legal representative, or of
di scovery of any judgnent, award, or settlenent contenpl ated
in this section, or of discovery of facts giving rise to a
cause of action under this section the—provistoen—of—redical
asststance—to—at+ectptrent. BEach—i+temof—expenseprovided-by

14

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3077
154- 248A- 98

1 | the—ageney—shatH—be—considered—to—consti-tute—a—separate—catse
2 | ef—action—tor—purposes—of—this—subsecti-on—The—defense—-of

3 | statute—of——repose—shatt—rnot—appty—to—any—action—brought—under
4 | this—seet+onby—the—ageney—Nothing in this paragraph affects
5] or prevents a proceeding to enforce a lien during the

6 | existence of the lien as set forth in subparagraph (6)(c)9.

7 (i) Upon the death of a recipient, and within the tine
8 | prescribed by ss. 733.702 and 733. 710, the departnent, in

9| addition to any other available renedy, may file a claim

10 | against the estate of the recipient for the total anount of

11 | nedi cal assistance provided by Medicaid for the benefit of the
12 | recipient. Cains so filed shall take priority as class 3

13| clains as provided by s. 733.707(1)(c). The filing of a claim
14 | pursuant to this paragraph shall neither reduce nor dininish
15| the general clains of the departnent under s. 414.28, except
16 | that the departnment may not receive double recovery for the
17 | sane expenditure. Cainms under this paragraph shall be

18 | superior to those under s. 414.28. The death of the recipient
19 | shall neither extinguish nor dimnish any right of the

20 | departnent to recover third-party benefits froma third party
21| or provider. Nothing in this paragraph affects or prevents a
22 | proceeding to enforce a lien created pursuant to this section
23| or a proceeding to set aside a fraudul ent conveyance as

24 | defined in subsection(15)6).

25 (12) (13} No action taken by the departnent shal

26 | operate to deny the recipient's recovery of that portion of

27 | benefits not assigned or subrogated to the departnent, or not
28 | secured by the departnent's lien. The departnent’'s rights of
29 | recovery created by this section, however, shall not be

30| limted to sonme portion of recovery froma judgnent, award, or
31| settlenment. Only the followi ng benefits are not subject to the

15
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rights of the departnent: benefits not related in any way to a
covered injury or illness; proceeds of |life insurance coverage
on the recipient; proceeds of insurance coverage, such as
coverage for property danage, which by its ternms and
provi sions cannot be construed to cover personal injury,
death, or a covered injury or illness; proceeds of disability
coverage for lost incone; and recovery in excess of the anopunt
of nedical benefits provided by Medicaid after repaynent in
full to the departnent.

(13) 4y No action of the recipient shall prejudice
the rights of the departnment under this section. No
settlenment, agreenent, consent decree, trust agreenent,
annuity contract, pledge, security arrangenent, or any other
device, hereafter collectively referred to in this subsection

as a "settlenent agreenent,"” entered into or consented to by
the recipient or his or her legal representative shall inpair
the departnent's rights. However, in a structured settlenent,
no settlenent agreenent by the parties shall be effective or
bi ndi ng agai nst the departnent for benefits accrued wi thout
the express witten consent of the departnent or an
appropriate order of a court having personal jurisdiction over
t he depart nent.

(14) (15) The department is authorized to enter into
agreenents to enforce or collect nedical support and other
third-party benefits.

(a) |If a cooperative agreenent is entered into with
any agency, program or subdivision of the state, or any
agency, program or legal entity of or operated by a
subdi vi sion of the state, or with any other state, the
departnment is authorized to nake an incentive paynent of up to
15 percent of the anmpunt actually collected and reinbursed to
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the departnent, to the extent of nedical assistance paid by
Medi cai d. Such incentive paynent is to be deducted fromthe
federal share of that anount, to the extent authorized by
federal law. The departnent nay pay such person an additiona
percent age of the anmount actually collected and reinbursed to
the departnent as a result of the efforts of the person, but
no nmore than a nmaxi num percent age established by the
departnment. In no case shall the percentage exceed the | esser
of a percentage determined to be commercially reasonable or 15
percent, in addition to the 15-percent incentive paynent, of
the anobunt actually collected and reinbursed to the depart nment
as aresult of the efforts of the person under contract.

(b) If an agreenent to enforce or collect third-party
benefits is entered into by the departnment with any person
ot her than those described in paragraph (a), including any
attorney retained by the departnent who is not an enpl oyee or
agent of any person naned in paragraph (a), then the
departnment may pay such person a percentage of the anount
actually collected and reinbursed to the departnent as a
result of the efforts of the person, to the extent of nedica
assi stance paid by Medicaid. In no case shall the percentage
exceed a maxi mum establ i shed by the departnent, which shal
not exceed the | esser of a percentage determned to be
commercially reasonable or 30 percent of the anount actually
collected and reinbursed to the departnment as a result of the
efforts of the person under contract.

(c) An agreenent pursuant to this subsection may
permt reasonable litigation costs or expenses to be paid from
the departnent's recovery to a person under contract with the
depart nent.

17
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(d) Contingency fees and costs incurred in recovery
pursuant to an agreenent under this subsection may, for
pur poses of deternmining state and federal share, be deened to
be admi nistrative expenses of the state. To the extent
permtted by federal |aw, such adninistrative expenses shal
be shared with, or fully paid by, the Federal Governnent.

(15) £16) Insurance and other third-party benefits may
not contain any termor provision which purports to limt or
excl ude paynent or provisions of benefits for an individual if
the individual is eligible for, or a recipient of, nedica
assi stance from Medi caid, and any such term or provision shal
be void as against public policy.

(16) (¥#r Any transfer or encunbrance of any right,
title, or interest to which the departnent has a right
pursuant to this section, with the intent, likelihood, or
practical effect of defeating, hindering, or reducing recovery
by the departnent for rei nbursenent of nedical assistance
provi ded by Medicaid, shall be deened to be a fraudul ent
conveyance, and such transfer or encunbrance shall be void and
of no effect against the claimof the departnment, unless the
transfer was for adequate consideration and the proceeds of
the transfer are reinbursed in full to the departnent, but not
in excess of the anpbunt of nedical assistance provided by
Medi cai d.

(17)¢38) A recipient or his or her |ega
representative or any person representing, or acting as agent
for, arecipient or the recipient's |egal representative, who
has notice, excluding notice charged solely by reason of the
recording of the lien pursuant to paragraph (6)(d), or who has
actual know edge of the departnent's rights to third-party
benefits under this section, who receives any third-party

18
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benefit or proceeds therefromfor a covered illness or injury,
is required either to pay the departnent the full anount of
the third-party benefits, but not in excess of the total
nedi cal assistance provided by Medicaid, or to place the ful
anmount of the third-party benefits in a trust account for the
benefit of the departnent pending judicial or adm nistrative
determ nation of the departnent's right thereto. Proof that
any such person had notice or know edge that the recipient had
recei ved nedi cal assistance from Medi cai d, and that
third-party benefits or proceeds therefromwere in any way
related to a covered illness or injury for which Medicaid had
provi ded nedi cal assistance, and that any such person
knowi ngly obtai ned possession or control of, or used,
third-party benefits or proceeds and failed either to pay the
departnment the full anmount required by this section or to hold
the full anmount of third-party benefits or proceeds in trust
pendi ng judicial or admi nistrative determination, unless
adequately explained, gives rise to an inference that such
person knowingly failed to credit the state or its agent for
payrments received fromsocial security, insurance, or other
sources, pursuant to s. 414.39(4)(b), and acted with the
intent set forth ins. 812.014(1).

(a) |In cases of suspected crimnal violations or

fraudul ent activity, the departnment may take any civil action

permitted at law or equity to recover the greatest possible

anmount, including, without linmtation, treble damages under
ss. 772.11 and 812.035(7).
(b)ta)r The departnent is authorized to investigate and

to request appropriate officers or agencies of the state to

i nvestigate suspected crimnal violations or fraudul ent

activity related to third-party benefits, including, wthout
19
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limtation, ss. 409.325 and 812.014. Such requests may be
directed, without limtation, to the Medicaid Fraud Control
Unit of the Ofice of the Attorney General, or to any state
attorney. Pursuant to s. 409.913, the Attorney General has
primary responsibility to investigate and control Medicaid
fraud.

(c)fb)y In carrying out duties and responsibilities
related to Medicaid fraud control, the departnment nay subpoena
W tnesses or materials within or outside the state and,

t hrough any duly desi gnated enpl oyee, adm ni ster oaths and
affirmati ons and col | ect evidence for possible use in either
civil or crimnal judicial proceedings.

(d)fey Al information obtained and docunents prepared
pursuant to an investigation of a Medicaid recipient, the
recipient's legal representative, or any other person relating
to an allegation of recipient fraud or theft is confidential
and exenpt froms. 119.07(1):

1. Until such tine as the departnent takes final
agency acti on;

2. Until such tinme as the Departnent of Legal Affairs
Attoerney—Generat refers the case for crimnal prosecution;

3. Until such tine as an indictnent or crim nal

information is filed by a state attorney in a crimnal case;
or
4, At all times if otherw se protected by | aw.
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(18) 26> I n recovering any payments in accordance with

this section, the departnent is authorized to make appropriate
settl enments.

(19) 21y Notwi thstanding any provision in this section
to the contrary, the departnment shall not be required to seek
rei mbursenent froma liable third party on clains for which
the departnent determines that the anobunt it reasonably
expects to recover will be less than the cost of recovery, or
that recovery efforts will otherw se not be cost-effective

(20) 22y Entities providing health insurance as
defined in s. 624.603, and health nmai nt enance organi zati ons
and prepaid health clinics as defined in chapter 641, shal
provide such records and information as are necessary to
acconpl i sh the purpose of this section, unless such
requirement results in an unreasonabl e burden

(a) The secretary of the departnent and the | nsurance
Conmi ssi oner shall enter into a cooperative agreenent for
requesting and obtaining information necessary to effect the
pur pose and objective of this section.

1. The departnent shall request only that information
necessary to determ ne whether health insurance as defined
pursuant to s. 624.603, or those health services provided
pursuant to chapter 641, could be, should be, or have been
clainmed and paid with respect to itenms of nedical care and
services furnished to any person eligible for services under
this section.
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2. Al information obtained pursuant to subparagraph
1. is confidential and exenpt froms. 119.07(1).

3. The cooperative agreenent or rul es adopted under
this subsection may include financial arrangenents to
reimburse the reporting entities for reasonable costs or a
portion thereof incurred in furnishing the requested
information. Neither the cooperative agreenent nor the rules
shall require the automati on of manual processes to provide
the requested i nformation.

(b) The departnent and the Departnent of |nsurance
jointly shall adopt rules for the devel opnent and
admi ni stration of the cooperative agreenent. The rul es shal
i nclude the follow ng:

1. A nethod for identifying those entities subject to
furnishing infornmati on under the cooperative agreenent.

2. A nethod for furnishing requested infornation

3. Procedures for requesting exenption fromthe
cooperative agreenment based on an unreasonable burden to the
reporting entity.

(21) (23) The department is authorized to adopt rules
to inplenent the provisions of this section and federal
requi rements.

Section 2. Paragraph (a) of subsection (9) of section
624.424, Florida Statutes, is anended to read:

624. 424 Annual statenment and other information.--

(9)(a) Each authorized insurer shall, pursuant to s.
409. 910( 20) £22), provide records and information to the
Departnent of Health and Rehabilitative Services to identify
potential insurance coverage for clains filed with that
departnment and its fiscal agents for paynent of nedica
servi ces under the Medicaid program

22
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Section 3. Acivil action or other proceeding that is

initiated on or after July 1, 1994, and that seeks to pursue

or establish liability under an anendnent nmade to s. 409. 910,

Florida Statutes, by section 4 of chapter 94-251, Laws of

Florida, nmay not be nmmintai ned, continued, or enforced.

Section 4. This act shall take effect upon becoming a
| aw and shall operate retroactively to July 1, 1994.

R S I R R I kS O R Rk S kR R I

HOUSE SUMVARY

Reduces and limts the scope of |
st be paid. Se

¢ imt or which
Medi cai d benefits nu r

det ai |l s.

23

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




