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1 A bill to be entitled

2 An act relating to state postconviction

3 proceedi ngs; creating the "Death Penalty

4 Appeal s Reform Act of 1998"; anendi ng s.

5 27.7001, F.S.; revising legislative intent with

6 respect to collateral representation to exclude

7 postconviction proceedings in state court;

8 anending s. 27.701, F.S.; nmaking the regions of

9 the capital collateral regional counsel offices

10 coincident with the jurisdictional areas of

11 certain federal court districts; anending s.

12 27.702, F.S., relating to duties of capita

13 col lateral regional counsel; elimnating

14 certain duties for representation in state

15 court proceedings; revising tine limtation for

16 application for relief in federal court;

17 prohi biting use of state funds by the capita

18 coll ateral regional counsel offices for

19 purposes of state court litigation; anending s.

20 27.704, F.S.; providing for contracts with

21 private counsel for representation in federa

22 post conviction proceedi ngs; anending s. 27.707,

23 F.S.; providing for service of process of

24 certain subpoenas or court orders issued by

25 federal courts or federal judges; anending s.

26 12, ch. 97-313, Laws of Florida, to elimnate

27 | egi slative recomendation that the Florida

28 Suprene Court adopt by rule specified

29 provisions linmting the tinme for postconviction

30 proceedings in capital cases; anending s.

31 27.708, F.S., relating to access to prisoners
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1 and conpliance with Florida Rules of Crimnal

2 Procedure; renpving certain provisions with

3 respect to conpliance with Florida Rul es of

4 Crimnal Procedure; anmending s. 79.01, F.S.

5 relating to application and wit for habeas

6 corpus; providing that a judgnent of conviction
7 or sentence whi ch has been affirmed on direct

8 appeal constitutes "lawful authority" to detain
9 a person for purposes of construing specified
10 provi sions; anmending s. 924.051, F.S.; revising
11 provisions relating to terns and conditions of
12 appeal s and collateral reviewin crimna

13 cases, to provide for elimnation of certain
14 postconviction proceedings in state courts;

15 providing that a state court nay not review or
16 exam ne the legality of judgnent or sentence
17 imposed in a crimnal case by a court of

18 conpetent jurisdiction, except pursuant to

19 di rect appeal; anending s. 924.055, F.S.
20 prohi biting certain postconviction proceedi ngs
21 in state courts; repealing s. 924.066, F.S.
22 relating to collateral relief; creating s.
23 925. 0365, F.S.; providing that the adm ssion of
24 i neffective assistance of counsel by attorney
25 in a crininal proceeding nakes the attorney
26 ineligible for certain public enploynent or
27 state conpensation in crimnal matters;
28 providing for nmandatory notification by the
29 Attorney General to The Florida Bar and
30 specified other entities of such adm ssion
31 repeal ing Rul es 3.850, 3.851, and 3.852,

2
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Florida Rules of Criminal Procedure, relating
to notion to vacate, set aside, or correct
sentence, collateral relief after death
sentence has been inposed, and capita
postconviction public records production,
respectively; providing an effective date.

VWHEREAS, convicted nurderers sentenced to death are
allowed to file nultiple appeals of their convictions and
sentences and to reargue factual and | egal rulings, causing
years of delay in death penalty cases in state courts, and

VWHEREAS, the federal courts al so review the conviction
and sentence of every convicted nurderer sentenced to death in
this state, wherein the convicted nurderer again chall enges
factual and legal rulings of the state courts of this state,
and

WHEREAS, in cases such as Thonpson v. Keohane, 64
U S L. W 4027 (Nov. 29, 1995), the United States Suprene Court
has allowed state prisoners to relitigate state courts
factual and legal rulings in the federal courts, and

VWHEREAS, convicted nurderers sentenced to death often
return to the state courts to file further appeals after
previously receiving extensive judicial reviewin state and
federal courts, and

WHEREAS, this duplicative systemof judicial review of
state court judgnents and sentences in criminal cases causes
unjustifiable delays in death penalty cases, causing further
suffering to victins and fostering di srespect of the courts
and the rule of lawin this state, and

WHEREAS, the state courts have granted crim na
defendants in this state nore rights than ever before in

3
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hi story, including extensive pretrial discovery in which
defendants are entitled to exam ne all evidence |ong before
trial, and

WHEREAS, Florida provides free |legal representation to
crim nal defendants, including free postconviction |ega
representation, to exercise these legal rights before trial
during trial, on direct appeal in state courts, on appeal to
the United States Suprenme Court, and on postconviction review
in | ower federal courts, and

WHEREAS, the Board of Executive C enency has the power
to pardon or comrute any crininal sentence should the board
find sufficient grounds to justify granting such relief, and

WHEREAS, the Federal Constitution does not require this
state to allow repetitive appeals of crimnal judgnents and
sent ences, and

WHEREAS, the elimnation of state court postconviction
review of criminal judgnments and sentences that have
previously been upheld on direct appeal will further justice,
finality, and the rule of law, NON THEREFORE,

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act shall be known and may be cited as
the "Death Penalty Appeals Reform Act of 1998."

Section 2. Section 27.7001, Florida Statutes, 1996
Suppl enent, is anended to read:

27.7001 Legislative intent.--It is the intent of the
Legislature to create part IV of this chapter, consisting of

ss. 27.7001-27.708, inclusive, to provide for the collatera
representation of any person convicted and sentenced to death
inthis state, so that collateral |egal proceedings to

4
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1| challenge any Florida capital conviction and sentence nmay be

2| comenced in a tinely manner and so as to assure the peopl e of
3| this state that the judgnents of its courts nay be regarded

4|1 with the finality to which they are entitled in the interests
5] of justice. It is the further intent of the Legislature that
6| collateral representation shall not include representation

7| during retrials, resentencings, proceedi ngs comenced under

8 | chapter 940, e+ civil litigation, or any postconviction

9| proceedings in state court.

10 Section 3. Section 27.701, Florida Statutes, as

11 | anrended by chapter 97-313, Laws of Florida, is anmended to

12 | read:

13 27.701 Capital collateral regional counsels.--There

14 | are created three regional offices of capital collatera

15 | counsel, which shall be located in a northern, m ddle, and

16 | southern region of the state. The northern regi on shal

17 | consist of the area under the jurisdiction of the United

18 | States District Court, Northern District of Florida Fi+st+

19 , , , ,

20 | &recuits; the niddle region shall consist of the area under

21| the jurisdiction of the United States District Court, Mddle
22 | District of Florida Ffth—S—th—Seventh—Nnrth—TFenth-

23 | vettthi—Thirteenth—andEghteenth—Judieiral—CG—+eui-ts; and the
24 | southern region shall consist of the area under the

25| jurisdiction of the United States District Court, Southern

26 | District of Florida Beventh—Ffteenth—Siteenth-

27 | Seventeenth—Nneteenth—and—TrentiethJudieial—E+euits. Each
28 | regional office shall be administered by a regional counsel. A
29 | regional counsel nust be, and nust have been for the preceding
30| 5 years, a nmenber in good standing of The Florida Bar or a

31| simlar organization in another state. Each capital collatera

5
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1| regional counsel shall be appointed by the Governor, and is

2| subject to confirmation by the Senate. The Suprene Court

3 | Judicial Nom nating Commission shall recomend to the Governor
4| three qualified candidates for each appointnment as regiona

5| counsel. The Governor shall appoint a regional counsel for

6 | each region fromanong the recomendations, or, if it is in

7| the best interest of the fair admnistration of justice in

8 | capital cases, the Governor nmay reject the nom nations and

9 | request subm ssion of three new nomi nees by the Suprene Court
10 | Judicial Nom nating Comm ssion. Each capital collatera

11 | regi onal counsel shall be appointed to a termof 3 years.

12 | Vacancies in the office of capital collateral regional counse
13| shall be filled in the sane manner as appoi ntnents. A person
14 | appointed as a regional counsel may not run for or accept

15 | appointnment to any state office for 2 years follow ng vacation
16 | of office.

17 Section 4. Section 27.702, Florida Statutes, as

18 | anmended by chapter 97-313, Laws of Florida, is anmended to

19 | read:

20 27.702 Duties of the capital collateral regiona

21 | counsel; reports.--

22 (1) The capital collateral regional counsel shal

23 | represent each person eenvicted—and sentenced to death by a
24 | court of A this state for the sole purpose of instituting and
25 | prosecuting collateral actions challenging the legality of the
26 | judgnent and sentence i nposed agai nst such person in the state
27 | eeurtssfederal courts in this state, the United States Court
28 | of Appeals for the Eleventh Circuit, and the United States

29 | Suprene Court. Representation by the regional counsel shal

30 | coomence automatically upon term nation of direct appellate

31 | proceedings in state or federal courts. Wthin 180 9% days

6
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after the date the Suprene Court issues a nmandate on a direct
appeal or the United States Suprene Court denies a petition
for certiorari, whichever is later, the capital collatera

regi onal counsel shaH—+ite—anotice—of—appearance—inthe

and shall secure all direct-appeal files for collatera
representation and file a petition or notion for any

appropriate relief in federal court, unless the capita

coll ateral regional counsel deternines there are no grounds

for federal relief. The capital collateral regional counse

shall conmply with all applicable federal |aws and rules. Upon

receipt of files fromthe public defender or other counsel
the capital collateral regional counsel shall assign each such
case to personnel in his or her office for investigation
client contact, and any further action the circunstances
warrant. The three capital collateral regional counsels'
of fices shall function independently and be separate budget
entities, and the regional counsels shall be the office heads
for all purposes. The Justice Adninistrative Conm ssion shal
provide adnministrative support and service to the three
offices to the extent requested by the regional counsels. The
three regional offices shall not be subject to control
supervision, or direction by the Justice Adnm nistrative
Conmi ssion in any nanner, including, but not limted to,
personnel, purchasing, transactions involving real or persona
property, and budgetary matters.

(2) The capital collateral regional counsel shal
represent each person eenvicted—and sentenced to death by a
court of this state within the counsel's region, who has

grounds to seek appropriate federal relief,in federal court

cotHateral—posteonvietion proceedi ngs onl yr—urtess—a—court
7
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(3)(a) The capital collateral regional counsel shal
file notions seeking conpensation for representation and
rei mbursenent for expenses pursuant to 18 U . S.C. s. 3006A when
providing representation to indigent persons in the federa
courts, and shall deposit all such paynments received into the
Capital Collateral Trust Fund established for such purpose.

(b) The court having jurisdiction over any noni ndi gent
or indigent-but-able-to-contribute defendant who has been
receiving the services of the capital collateral regiona
counsel may assess attorney's fees and costs agai nst the
defendant at any stage in the proceedings as the court may
deem appropriate. The determination of indigency or
noni ndi gency of any defendant shall be nade by the court
pursuant to s. 27.52. Liability for the costs of such
representation nmay be inposed in the formof a |lien against
the property of the nonindi gent or
i ndi gent - but -abl e-to-contri bute defendant, which lien shall be
enforceable as provided in s. 27.56 or s. 27.561

(4) Each capital collateral regional counsel shal
provide a quarterly report to the President of the Senate, the
Speaker of the House of Representatives, and the Conmi ssion on
the Administration of Justice in Capital Cases which details
t he nunber of hours worked by investigators and | egal counse
per case and the anounts per case expended during the
precedi ng quarter in investigating and litigating capita
col l ateral cases.

(5) Unless otherwi se authorized by the Legi sl ature,

the capital collateral regional counsel offices and their

personnel are prohibited fromusing, expending, or otherw se
8
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1| comitting any state funds for purposes of litigating cases in
2| the courts of this state, or fromentering i nto any agreenent
3] or contract which would result directly or indirectly in the
4 | ultimate use, expenditure, or commitnent of any state funds

5| for such purposes.

6 Section 5. Section 27.704, Florida Statutes, as

7 | anended by chapter 97-313, Laws of Florida, is anended to

8 | read:

9 27.704 Appointnment of assistants and other staff;

10 | met hod of paynents.--Each capital collateral regional counse
11 | may:

12 (1) Appoint, enploy, and establish, in such nunbers as
13| he or she determines, full-tine or part-tine assistant

14 | counsel, investigators, and other clerical and support

15 | personnel who shall be paid fromfunds appropriated for that
16 | purpose. A full-tinme assistant capital collateral counse

17 | nust be a nenber in good standing of The Florida Bar, with not
18 | less than 3 years' experience in the practice of crininal |aw,
19 | and, prior to enploynent, nust have participated in at |east
20| five felony jury trials, five felony appeals, or five capita
21 | postconviction evidentiary hearings or any conbinati on of at
22 | least five of such proceedings. Law school graduates who do
23| not have the qualifications of a full-time assistant capita
24 | collateral counsel may be enpl oyed as nmenbers of the | ega

25| staff but may not be designated as sol e counsel for any

26 | person.

27 (2) Contract with private counsel who are nenbers in
28 | good standing of The Florida Bar or with public defenders for
29 | the purpose of providing pronpt and cost-effective

30| representation for individuals who are sentenced to death in
31| this state in federal postconviction proceedings. A private

9
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1| counsel or public defender under contract with the regi ona

2 | counsel nust have at |east 3 years' experience in the practice
3] of crimnal law, and, prior to the contract, nust have

4| participated in at least five felony jury trials, five felony
5| appeal s, or five capital postconviction evidentiary hearings
6 | or any conbination of at |east five of such proceedings.

7 (3) Appoint pro bono assistant counsel, who nust be
8 | menbers in good standing of The Florida Bar, and who shal

9 | serve without conpensation at the discretion of the capita
10| collateral regional counsel

11 Section 6. Section 27.707, Florida Statutes, as

12 | anrended by chapter 97-313, Laws of Florida, is anmended to

13 | read:

14 27.707 Investigators; service of process.--Each

15| investigator enployed by the capital collateral regiona

16 | counsel has full authority to serve any subpoena or court

17 | order issued by any federal court or federal judge in any case
18 | for which the office has responsibility for providing

19 | representati on.

20 Section 7. Section 12 of chapter 97-313, Laws of

21| Florida, is anended to read

22 Section 12. In the interest of pronpting justice and
23 | . et N " I .
24 | the Legislature reconmends that the Suprene Court+

25 tH—Adoept—by—+ule—theprovisions—of—section—924-055-
26 L orid _hi-eht i I . F o

27 | proceedings—in—capirtat—ecases—

28 2> award pro bono service credit for tinme spent by an
29 | attorney in providing |l egal representation to an individua
30| sentenced to death in this state, regardl ess of whether the
31| attorney receives conpensation for such representation

10
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3175
537- 178E-98

Section 8. Section 27.708, Florida Statutes, as
anended by chapter 97-313, Laws of Florida, is amended to
read:

27.708 Access to prisonersi—cofptance—wth—the
L orid I : i I . N " I
e e I ; | of I .
4 Each capital collateral regional counsel and his
or her assistants nmay inquire of all persons sentenced to

© 00 N o O W DN PP
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Section 9. Section 79.01, Florida Statutes, is anended
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to read:
79.01 Application and wit.--
(1) When any person detained in custody, whether
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charged with a crininal offense or not, applies to the Suprene
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Court or any justice thereof, or to any district court of
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appeal or any judge thereof or to any circuit judge for a wit
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of habeas corpus and shows by affidavit or evidence probable
cause to believe that he or she is detained wthout |aw ul
authority, the court, justice, or judge to whom such
application is made shall grant the wit forthw th, against
t he person in whose custody the applicant is detai ned and
returnable inmmedi ately before any of the courts, justices, or
judges as the wit directs.

(2) For purposes of construing this section, a

judgnent of conviction or sentence which has been affirmed on

di rect appeal constitutes "lawful authority."

Section 10. Subsection (6) of section 924.051, Florida
Statutes, as anended by chapters 97-102 and 97-313, Laws of
Florida, is repealed, and subsections (2), (5, (7), (8), and

(9) of said section are anended to read:

924.051 Terns and conditions of appeals and collatera
review in crimnal cases.--

(1) As used in this section

(a) "Prejudicial error" neans an error in the trial
court that harnfully affected the judgnent or sentence.

(b) "Preserved" neans that an issue, |egal argunent,
or objection to evidence was tinely rai sed before, and rul ed
on by, the trial court, and that the issue, |egal argunent, or
objection to evidence was sufficiently precise that it fairly
apprised the trial court of the relief sought and the grounds
t herefor.

(2) The right to direct appeal and—the—provisions—for
cotHateral—review created in this chapter nay only be
i mpl erented in strict accordance with the terns and conditions
of this section.

(3) An appeal may not be taken froma judgnent or
order of a trial court unless a prejudicial error is alleged

12
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1| and is properly preserved or, if not properly preserved, would
2| constitute fundanental error. A judgnent or sentence nmay be

3 | reversed on appeal only when an appellate court deternines

4| after a review of the conplete record that prejudicial error

5] occurred and was properly preserved in the trial court or, if
6 | not properly preserved, would constitute fundanental error

7 (4) |If a defendant pleads nol o contendere wi thout

8 | expressly reserving the right to appeal a legally dispositive
9| issue, or if a defendant pleads guilty w thout expressly

10 | reserving the right to appeal a legally dispositive issue, the
11 | defendant nay not appeal the judgnent or sentence.

12 (5) Collateral relief is not available in state courts
13 | en—grounds—that—were—or—coutd—havebeenraiset—at—t+riat—ant-
14 | s I ! r ot o I
15 | sentence. A state court shall not review or exanine the

16 | legality of a judgnent or sentence inposed in a crimnal case
17 | by a court of conpetent jurisdiction, except pursuant to a

18 | direct appeal of the judgnent or sentence to the court having
19 | appellate jurisdiction over that crininal case.

13
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1

2

3

4

5 .

6 (6) A In a direct appeal eor—a—eoHateral—proceeding,

7| the party challenging the judgnent or order of the trial court
8 | has the burden of denonstrating that a prejudicial error

9| occurred in the trial court. A conviction or sentence may not
10 | be reversed absent an express finding that a prejudicial error
11 | occurred in the trial court.

12 (7)8)y It is the intent of the Legislature that al

13 | ternms and conditions of direct appeal and eottateral—reviewbe
14 et : i rebudi I . . F I I

15 | bars—to—ensure—that all clains of error are rai sed and

16 | resolved at the first opportunity. It is also the

17 | Legislature's intent that all procedural bars to—di+rect—appeal
18 | antd——cottaterat—review be fully enforced by the courts of this
19 | state.

20 (8) {9y Funds, resources, or enployees of this state or
21| its political subdivisions may not be used, directly or

22 | indirectly, in appeHate—o+r collateral proceedi ngs urtess—the
23 | use—is—eonstitutionaty—or—statuterityrandated.

24 Section 11. Section 924.055, Florida Statutes, 1996
25 | Suppl enent, is anended to read:

26 924. 055 TFire—t+initatioens—for Postconviction

27 | proceedings in capital cases prohibited in state courts. --

28 (1) The Legislature recognizes that unjustified del ay
29 | in postconviction proceedings in capital cases frustrates

30| justice and dininishes public confidence in the crimna

31| justice system A state court shall not review or exam ne the

14
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legality of a judgnent or sentence inposed in a crimnal case

by a court of conpetent jurisdiction, except pursuant to a

di rect appeal of the judgnent or sentence to the court having

appel l ant jurisdiction over that crimnal case. H—sthe

I . A e
Section 12. Section 924.066, Florida Statutes, 1996

Suppl enent, is repeal ed.
Section 13. Section 925.0365, Florida Statutes, is
created to read

15
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925. 0365 Adm ssion of ineffective assistance of

counsel by attorney in crimnal proceeding to preclude

attorney from public enploynent or conpensation in crimnna

matters; mandatory notification to The Florida Bar of

adm ssi on. - -

(1) An attorney who adnits to a court to have provided

i neffective assi stance of counsel in a crinmnal matter shal

be ineligible for public enpl oynent under chapters 16 and 27

and shall be ineligible to be paid state funds as conpensati on

for representation in any future crimnal proceedings

initiated after the date the attorney adnitted to having

provided i neffective assi stance of counsel

(2) When an attorney admits to a court in a

post conviction proceeding that he or she provided i neffective

assi stance of counsel in a crimnal matter, then the Attorney

Ceneral shall imediately notify The Florida Bar of such

adm ssi on of ineffective assistance of counsel for

di sciplinary proceedings in accordance with rul es pronul gated

by the Florida Suprene Court. The Attorney General shall also

provide notification of the attorney's adm ssion of

i neffective assistance of counsel to the Conptroller, the

Conmi ssion on the Adnministration of Justice in Capital Cases,

the Florida Suprene Court, and the Justice Adnministrative

Conmi ssi on.
Section 14. Rules 3.850, 3.851, and 3.852, Florida
Rul es of Crimnal Procedure, relating to notions to vacate,

set aside, or correct sentence, collateral relief after death

sentence has been inposed, and capital postconviction public

records production, respectively, are hereby repeal ed.
Section 15. This act shall take effect July 1 of the
year in which enacted, except that section 14 shall take
16
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1| effect only if this act is passed by the affirmative vote of
2| two-thirds of the nenbership of each house of the Legislature.
3
4 EE IR I b A b b I S O b b I S S b b S I I b S S b I
5 HOUSE SUVMMARY
6
Creates the "Death Penalty Appeals Reform Act of 1998. "
7 Provides that collateral representation shall not include
representation during postconviction proceedings in state
8 court, Makes the areas of the capital collateral regions
coincident with the jurisdictional areas of certain
9 federal court districts. Revises duties of capita
collateral regional counsel to elimnate certain,
10 representation in state court proceedlnPs. Prohi bits use
of state funds by the capital collateral regional counse
11 of fices for purposes. of anY litigation in state court.
Revises tinme limtation relatingto aPpllcatlon for )
12 relief in federal court, Renpbveés certain provisions with
respect to conpliance with Florida Rules of Crim nal
13 Procedure. _Provides that a judgnment of conviction or
sentence which has been affirned on direct appea
14 constitutes "lawful fauthority” to detain a person. for
purPoses_of_constrU|ng_spec! i ed provisions. Prohibits
15 postconviction proceedings in state court. Provides
certain sanctions for atforneys who admt to rOV|d|n8
16 i neffective assistance of couhsel. Repeals Rules 3.85
3.851, and 3.852, Florida Rules of Crimnal Procedure,
17 relating to notion to vacate, set aside, or correct
sentence, collateral relief after death sentence has been
18 i nposed, and capital postconviction public records
19 production, respectively. See bill for details.
20
21
EE IR I b S b b I S S b S I S b b S I I b S b
22
93 ADDI TI ONAL SPONSCRS
Edwar ds, Turnbull, Boyd, Bronson, Saunders, Maygarden, Val des,
24 | Easano, Smith, Mnton, Mrroni, Eischer, Bitner, Arnall,
Saf | ey Feenex, K_ Pruitt, Culp, Goode, Peaden, Spratt, Kelly,
25 | Byrd, Burroug s, Flanagan, Stabins, Sindler, Cosgrove, D..
Prewmtt, Heyman, Merchant, Fuller, Crady, Dockery, Argenziano,
26 | Mackey, ' Brown, Hafner, Stafford, Bloom Wles, Senbler
7 Mackenzi e, Jacobs, Harrington, Vil'l al obos and’ West br ook
28
29
30
31
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