Florida Senate - 1998 CS for SB 322

By the Committee on Conmmerce and Econonic Opportunities and
Senat or Ostal ki ewi cz

310-1753-98

1 A bill to be entitled

2 An act relating to taxation; anending s.

3 95.091, F.S.; revising certain statutes of

4 limtation; elinmnating the tolling of the

5 statute of limtations for specified causes;

6 prescribing circunstances for the tolling of

7 the statute of linmitations as a result of

8 admi ni strative or judicial proceedings;

9 limting the period for which additiona

10 penalties and interest may be inposed;

11 requiring a final order to be issued within a
12 certain period after an adm nistrative appea

13 is filed; requiring reasonabl e conpensation to
14 a taxpayer for resubnission of information or
15 docunents; requiring the application of tax

16 overpaynents to tax underpaynments prior to

17 i mposition of a penalty; amending s. 213.015

18 F.S.; providing additional rights to taxpayers
19 regarding interest paid on delinquent taxes and
20 i nterest received on delinquent refunds,
21 freedom from bei ng reaudited, rights of appeal
22 rights to obtain reinbursenent of certain fees
23 on favorabl e appeals, the right to conpensation
24 for providing certain information or docunents
25 to the departnent, freedom from conmi ssioned
26 auditors, statutes of limtation, the tine
27 permitted to file for refunds, and the right to
28 apply overpaynments to the paynent of other
29 taxes due; creating s. 213.235, F.S.; providing
30 for determ nation of the annual rate of
31 interest applicable to certain tax paynent
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1 deficiencies; creating s. 213.255, F.S.

2 providing for paynent of interest on

3 over paynents of taxes, paynent of taxes not

4 due, or taxes paid in error with respect to

5 t axes admi ni stered by the Departnent of Revenue

6 if refund is not nade within a specified

7 period; providing requirenents for refund

8 applications; requiring a bond or other

9 security under certain conditions; providing

10 for application; anmending s. 213.34, F.S.

11 prescribing conditions under which the

12 Departnent of Revenue may not re-audit a

13 t axpayer; providing conditions under which the

14 Departnent of Revenue may be |iable for

15 accountant's and attorney's fees incurred by a

16 taxpayer as the result of an audit; anending s.

17 215.26, F.S.; revising the period during which

18 a taxpayer nust file a refund application

19 providing an effective date.
20
21| Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Subsections (3) and (4) of section 95.091
24| Florida Statutes, are anended to read:
25 95.091 Limtation on actions to collect taxes.--
26 (3)(a)l. Wth the exception of taxes |evied under
27 | chapter 198 and tax adjustnents made pursuant to s. 220.23,
28 | the Departnent of Revenue may deternine and assess the anpunt
29 | of any tax, penalty, or interest due under any tax enunerated
30| ins. 72.011 which it has authority to adninister and the
31| Departnent of Business and Professional Regul ation may
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determ ne and assess the anpbunt of any tax, penalty, or

i nterest due under any tax enunerated in s. 72.011 which it

has authority to adm nister
a. For taxes due before July 1, 1998, within 5 years

after the date the tax is due, any return with respect to the
tax is due, or such return is filed, whichever occurs |ater
for taxes due before July 1, 1998, and for which the
departnent has not initiated an audit with respect to such

taxes by July 1, 1998, within 2 years after the date the tax

is due, any return with respect to the tax is due, or such

return is filed, whichever occurs later; and for taxes due on

or after July 1, 1998, within 2 years after the date the tax

is due, any return with respect to the tax is due, or such

return is filed, whichever occurs |ater

b. For taxes due before July 1, 1998,within 6 years

after the date the taxpayer either nmakes a substanti al
under paynent of tax, or files a substantially incorrect
return;

c. At any tinme while the right to a refund or credit
of the tax is available to the taxpayer;

d. For taxes due before July 1, 1998, at any tine

after the taxpayer has filed a grossly false return

e.d— At any tinme after the taxpayer has failed to make
any required paynent of the tax, has failed to file a required

return, or has filed a grossty—false—er fraudulent return,

except that for taxes due on or after July 1, 1998, the

limtation prescribed in sub-subparagraph a. applies if the

t axpayer has disclosed in witing the tax liability to the

departnment before the departnent has given the taxpayer notice

of that liability; or
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f.e— In any case in which there has been a refund of

tax erroneously made for any reason:
(1) For taxes due before July 1, 1998, within 5 years

after maki ng such refund; and
(I'l1) For taxes due on or after July 1, 1998, within 2

years after making such refund,

or at any tinme after making such refund if it appears that any
part of the refund was induced by fraud or the
m srepresentation of a material fact.

2. For the purpose of this paragraph, a tax return
filed before the |ast day prescribed by |aw, including any
extensi on thereof, shall be deened to have been filed on such
| ast day, and paynents nade prior to the |last day prescribed
by law shall be deened to have been paid on such |ast day.

(b) The limtations in this subsection shall be tolled
for a period of 2 years with respect to taxes due before July

1, 1998,if the Departnent of Revenue has issued a notice of
intent to conduct an audit or investigation of the taxpayer's
account within the applicable period of tine as specified in
this subsection. The departnent shall commence an audit
within 120 days after it issues a notice of intent to conduct
an audit, unless the taxpayer requests a delay. |If the
t axpayer does not request a delay and the departnment does not
begin the audit within 120 days after issuing the notice, the
tolling period shall term nate.

(4) |If administrative or judicial proceedings for
review of the tax assessnent or collection are initiated by a

t axpayer beguft within the & period of limitation prescribed in
this section, the running of the period shall be tolled during
t he pendency of the proceedi ng. Administrative proceedi ngs
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shal | include taxpayer protest proceedings initiated under s.
213.21 and departnent rules. No additional interest or penalty

may be inposed for any tax liability for any period occurring

after the expiration of the tine limtation prescribed in this

section except for the period during which the liability is

t he subject of a proceedi ng under chapter 72.

Section 2. Notwithstandi ng any other provision of | aw

(1) A taxpayer may appeal all tax assessnents and

penalties to an admi nistrative hearing officer prior to paying

the contested anpbunt. The departnent nust issue a final order

within 90 days after the appeal is filed.

(2) |If a taxpayer provides infornmation or docunents to

t he Departnent of Revenue and the departnent subsequently

requests the taxpayer to provide the sane information or

docunents, the departnent nust pay reasonabl e conpensation to

t he taxpayer for providing such i nformati on or docunents.

(3) |If a taxpayer overpays a tax liability and

under pays another tax liability and notifies the Departnment of

Revenue of the overpaynent, the departnent nust apply the

overpaynent to the underpaid tax liability before i nposing a

penal ty agai nst the taxpayer for the underpaynent.

Section 3. Subsections (8), (12), and (14) of section
213.015, Florida Statutes, are anended and subsections (16),
(17), (18), and (19) are added to that section, to read:

213.015 Taxpayer rights.--There is created a Florida

Taxpayer's Bill of Rights to guarantee that the rights,

privacy, and property of Florida taxpayers are adequately

saf eguarded and protected during tax assessnent, collection

and enforcenent processes adm ni stered under the revenue | aws

of this state. The Taxpayer's Bill of Rights conpiles, in one

docunent, brief but conprehensive statenents which explain, in
5
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si npl e, nontechnical terns, the rights and obligations of the
Depart nent of Revenue and taxpayers. The rights afforded
taxpayers to assure that their privacy and property are
saf eguarded and protected during tax assessnent and col |l ection
are available only insofar as they are inplenented in other
parts of the Florida Statutes or rules of the Departnent of
Revenue. The rights so guaranteed Florida taxpayers in the
Florida Statutes and the departnental rules are:

(8) The right to seek review, through formal or
i nformal proceedings, of any adverse decisions relating to
determ nations in the audit or collections processes and the
right to seek a reasonable adm nistrative stay of enforcenent
actions while the taxpayer pursues other admnistrative
renedi es avail able under Florida | aw (see ss. 120.80(14)(hb),
213.21(1), 220.717, and 220.719(2)). Such renedies include the
right to appeal all assessnments and penalties to an

admi ni strative hearing officer prior to paying the contested

anmount and the right to have a final order issued within 90

days after the appeal is fil ed.
(12) The right to procedures that whieh assure that
t he i ndividual enpl oyees of the departnent or outside auditors

retained by the departnent are not paid, eval uated, or

pronmoted on the basis of the anmpbunt of assessnents or
collections fromtaxpayers (see ss. 213.30(2) and 213. 28(3) s+
213-36(2)) .

(14) (a) The right of the taxpayer or the departnent,

as the prevailing party in a judicial or adninistrative action
brought or nmintai ned without the support of justiciable

i ssues of fact or law, to recover all costs of the

adm nistrative or judicial action, including reasonable
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1| attorney's fees, and of the departnent and taxpayer to settle
2 | such clains through negotiations (see ss. 57.105 and 57.111).
3 (b) The right of a taxpayer to recover reasonable

4 | accountant's fees and attorney's fees incurred in an audit, if
5| the taxpayer appeals a departnent ruling and the appea
6|results in a finding in favor of the taxpayer (see

71 s.213.34(6)).

8 (16)(a) The right to receive interest at a narket rate
9] on arefund that is not paid within 90 days after filing a

10 | conpl eted application for refund of overpaynents, paynment of
11| taxes not due, or taxes paid in error (see ss. 213.255 and

12 | 220.723).

13 (b) The right to be charged interest on delinquent

14 | taxes at a narket rate (see ss. 213.235, 220.807, and

15 | 220. 809).

16 (17) The right to have returns audited within 2 years
17 | after they are filed; and the right to file for a refund

18| within 3 years after the tax was paid and to not be reaudited
19| for the sane tine period, unless fraud is suspected (see ss.
20 | 95. 091, 213.34(5), and 215.26).

21 (18) The right to reasonabl e conpensation for the

22 | resubmi ssion of information or docunents to the departnent.
23 (19) The right to have any overpaynents of taxes

24 | applied to separate underpaynents of other tax liabilities

25| before penalties are inposed for the underpaynents.

26 Section 4. Section 213.235, Florida Statutes, is

27 | created to read:

28 213.235 Deternmination of interest on deficiencies.--
29 (1) Notwithstandi ng any other provision of |law, the

30| annual rate of interest applicable to tax paynent deficiencies
31| that arise on or after July 1, 1998, shall be the adjusted

.
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rate established by the executive director of the departnent

under subsection (2), unless a lower rate for the particul ar

tax is specifically provided for in law, in which case the

|l ower rate shall apply. This annual rate of interest is

applicable to all taxes enunerated in s. 213.05.

(2) |If the adjusted prinme rate charged by banks,

rounded to the nearest full percent, during either

(a) The 6-nonth period ending on Septenber 30 of any

cal endar year; or

(b) The 6-nonth period ending on March 31 of any

cal endar year,

differs fromthe interest rate in effect on such date, the

executive director of the departnent shall, within 20 days,

establish an adjusted rate of interest equal to such adjusted

prime rate.
(3) An adjusted rate of interest established under

this section shall becone effective:

(a) On January 1 of the succeeding year, if based upon

the adjusted prine rate for the 6-nonth period endi ng on
Sept enber 30; or
(b) On July 1 of the sane cal endar year, if based upon

the adjusted prine rate for the 6-nonth period ending on March
31.

(4) For the purposes of this section, "adjusted prine

rate charged by banks" neans the average predom nant prine

rate quoted by commercial banks to | arge busi nesses, as

determ ned by the Board of Governors of the Federal Reserve
System

8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N O O W DN PP

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 1998 CS for SB 322
310-17

i
1753-98

(5) Once established, an adjusted rate of interest

shall remain in effect until an adjustnent is made under

subsection (2).

Section 5. Section 213.255, Florida Statutes, is
created to read
213.255 Interest.--Interest shall be paid on

over paynents of taxes, paynent of taxes not due, or taxes paid

in error, subject to the followi ng conditions:

(1) A refund application nust be filed with the

departnent within the tine specified by s. 215. 26.

(2) A refund application shall not be processed unti

it is determned conplete. A refund application is conplete

if it is filed on a pernmitted formand contai ns:

(a) The taxpayer's nane, address, identifying nunber,

and si gnature.

(b) Sufficient infornmation, whether on the application

or attachnents, to pernit mathematical verification of the

amount of the refund.

(c) The anopunt cl ai nmed.

(d) The specific grounds upon which the refund is

cl ai ned.

(e) The taxable years or periods involved.

(f) A conpleted audit, if an audit is required by the

depart nent.

(3) If the refund application is not conplete, the

departnent shall return the application to the taxpayer with

instructions to include any docunents needed to conplete the

appl i cati on.

(4) Interest shall not comence until 90 days after a

conpl ete refund application has been filed and the anount of

over paynent has not been refunded to the taxpayer or applied

9
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as a credit to the taxpayer's account. |f the departnent and

the taxpayer nmutually agree that an audit of the claimis

necessary, interest shall not commence until the audit of the

claimis final

(5) |If atax is adjudicated unconstitutional and

refunds are ordered by the court, interest shall not comence

on conpl ete applications until 90 days after the adjudication

becones final and unappeal able or 90 days after a conplete

application has been filed, whichever is |ater

(6) Interest shall be paid until a date deternined by

t he departnent which shall be no nore than 7 days prior to the

date of the issuance of the refund warrant by the Conptroll er

(7) No interest shall be paid if the departnent has

reasonabl e cause to believe that it could not recover the

anmount of any refund paid in error fromthe person claimng

the refund, unless such person files a cash bond or a surety

bond in the anount of the refund clained or such person nakes

ot her security arrangenents satisfactory to the departnent.

The cash or surety bond shall be endorsed by a surety conpany

aut hori zed to do business in this state and shall be

condi ti oned upon paynent in full of the anpbunt of any refund

paid in error for any reason. The departnent shall provide a

witten notice of its determination that a cash or surety bond

is required, in which event interest shall not comrence unti

the person filing the claimsatisfies this requirenent.

(8) The rate of interest shall be the adjusted rate

establi shed pursuant to s. 213.235. This annual rate of

interest shall be applied to all refunds of taxes adninistered

by the departnent except for corporate incone taxes and

ener gency exci se taxes governed by ss. 220.721 and 220. 723.

10
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(9) This section shall apply to eligible refunds based

on tax paynents nade on or after July 1, 1998.

Section 6. Subsections (5) and (6) are added to
section 213.34, Florida Statutes, to read

213.34 Authority to audit.--

(5) If areturn is audited, the departnent nmay not

reaudit the taxpayer for the sane tine period and the sane

tax, unless fraud is suspected.

(6) |If a taxpayer appeals the results of an audit and

the appeal results in a finding in favor of the taxpayer, the

departnent is liable for reasonabl e accountant's fees and

attorney's fees incurred by the taxpayer as a result of the

audi t .

Section 7. Subsection (2) of section 215.26, Florida
Statutes, is anended to read:

215.26 Repaynment of funds paid into State Treasury
t hrough error. --

(2) Application for refunds as provided by this
section nmust be filed with the Conptroller, except as
ot herwi se provided in this subsection, within 3 years after
the right to the refund has accrued or else the right is
barred. Except as provided in chapter 198 and s. 220.23, an
application for a refund of a tax enunerated in s. 72.011
which tax was paid after Septenber 30, 1994, and before July
1, 1998, nust be filed with the Conptroller within 5 years

after the date the tax is paid. Except as provided in chapter

198 and s. 220.23, an application for a refund of a tax

enunerated in s. 72.011, which tax was paid on or after July

1, 1998, nust be filed with the Conptroller within 3 years

after the date the tax is paid. The Conptroller may del egate

the authority to accept an application for refund to any state
11
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1| agency, or the judicial branch, vested by law with the

2| responsibility for the collection of any tax, |icense, or

3 | account due. The application for refund nust be on a form

4 | approved by the Conptroller and nust be supplenented with

5| additi onal proof the Conptroller deens necessary to establish
6| the claim provided, the claimis not otherw se barred under
7| the laws of this state. Upon receipt of an application for

8 | refund, the judicial branch or the state agency to which the
9| funds were paid shall nmake a determi nation of the anount due.
10| If an application for refund is denied, in whole or in part,
11| the judicial branch or such state agency shall notify the

12 | applicant stating the reasons therefor. Upon approval of an
13 | application for refund, the judicial branch or such state

14 | agency shall furnish the Conptroller with a properly executed
15 | voucher authori zi ng paynent.

16 Section 8. This act shall take effect July 1, 1998.
17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

TTEE_SUBSTI TUTE FOR
SB 322

The commttee substitute differs from Senate Bill 322
principally by:

-- Providing that a two-year statute of linitations on
assessnent of taxes, penaItX, or interest applies to
taxes due on or after July 1, 1998, as well as to taxes
due before July 1, 1998, if the Departnment of_ Revenue has
not initiated an audit by that date; and provjding that
existing statutes of linitation otherw se apply to taxes

due before July 1, 1998;

-- Providing that, for taxes due on or after July 1, 1998, if
a_taxPayer files a fraudulent return but discloses the
liability to the departnent before the departnment gives
t he taxpayer notice of the |Iabl|lt¥, then a two-year
statute of |imtations shall apply to assessnment of
taxes, penalty, or interest;

-- Providing that the authority to toll the statute of
[imtations on tax assessnents when the departnent issues
a notice of intent to audit apPI!es soIeIY to taxes, due
before July 1, 1998; and, speci Ylng that the authority to
toll the [imtations period in the event of a judicial or
admnistrative review applies to reviews initiated by the
t axpayer;

-- Providing for the establishnment of an adjusted rate of
i nterest, based on the adjusted prine rate, on tax
payrment deficiencies that arise on or after July 1, 1998,
unless a lower rate is provided in | aw

-- Providing for the establishnment of an adjusted rate of
i nterest, based on the adjusted prine rate, on refunds
for tax paynents nmade on or after July 1, 1998; and

rather than a hearin
rder within 90 days after an
s filed by a taxpayer on an

-- Providing that the departnent,
officer; nust issue a final o
appeal to a hearlnP of ficer
assessnent or penalty.

In addition, although the bill prescribes certain taxpayer
rights in an as yet unnunbered section of the Florida
Statutes, the commttee substitute, in several |nstances,
anends existing sections of the Florida Statutes or creates
new sections in order to codify such rights. Both the bill and
the commttee substitute incorporate thése rights into the
statutory Taxpayer's Bill of R ghts.
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