Fl ori da House of Representatives - 1998 HB 3313
By Representative Ritter

1 Abill to be entitled

2 An act relating to emi nent donmain; anending s.
3 73.021, F.S.; providing that other actions

4 relating to condemmed property nay be incl uded
5 in eninent domain actions; providing for joint
6 condemation actions by two or nore condemni ng
7 authorities; anending s. 73.032, F.S.

8 providing preenption for rules of the Florida
9 Suprene Court relating to offers of judgnent;
10 providing that any party may serve an offer of

11 judgnent regardl ess of the amobunt at issue;

12 deleting a provision authorizing a defendant to
13 make offers to enter judgnent under $100, 000
14 expandi ng contents of an offer of judgnent;

15 excluding attorney's fees in determning

16 certain costs; anending s. 73.051, F.S.

17 providing for filing witten defenses to

18 em nent dommin petitions after entry of an

19 order of taking; anending s. 73.0511, F.S.

20 requiring a fee owner's counsel to be provided
21 prelitigation notice; requiring notice of the
22 Departnent of Environnental Protection or water
23 managenent districts; anending s. 73.071, F.S.
24 requiring a defendant claimng fixtures or

25 trade fixture damages to provide an inventory
26 identifying the itens clained;, clarifying the
27 det erni nati on of enhancenent val ues in setoff
28 of severance damages; requiring consideration
29 of certain cleanup costs and sources in

30 determ ning the value of property; prohibiting
31 recovery of special damages under certain
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1 circunstances; limting business danages to

2 parties with an actual ownership interest in

3 the property taken; providing criteria;

4 creating s. 73.074, F.S.; providing for the

5 val uation and apportionnent of awards rel ating
6 to condomni nium units and condoni ni um conmon

7 el enents; creating s. 73.075, F.S.; providing
8 | egislative findings; creating s. 73.076, F.S.
9 provi di ng standards for discovery of docunents,
10 property visits, and other items; authorizing
11 presuit settlenent offers by the condemi ng

12 authority and each owner; providing procedures;
13 providing sanctions for failure to conply with
14 presuit discovery requirenents; creating s.

15 73.077, F.S.; providing for court ordered

16 nedi ation; requiring nonetary clains to be

17 guantified before nediation; requiring parties
18 t o exchange val uation reports and sunmari es

19 before nedi ati on; providing sanctions for
20 failure to conply with court ordered nediation
21 anending s. 73.091, F.S.; providing a
22 definition; requiring paynent of costs incurred
23 in a sale in settlenment of pending
24 condemation; prohibiting award of certain fees
25 and costs; excluding recovery of certain costs;
26 anending s. 73.092, F.S.; providing for
27 attorney's fees based on certain criteria;
28 providing a definition; requiring the filing of
29 certain information by a condemmee's attorneys;
30 requiring a defendant's attorney to provide for
31 certain fee agreenents; anmending s. 73.093,
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1 F.S.; providing for witten valuation reports;
2 providing for conpensation for certain

3 val uation reports; precludi ng expert testinony
4 i nconsistent with witten reports; anendi ng s.
5 73.131, F.S.; exenpting a condemni ng authority
6 fromliability for certain costs and attorney's
7 fees; providing conditions for attorney's fees
8 or costs on the appeal of a business danages

9 claim amending s. 74.031, F.S.; providing for
10 contents of declarations of taking; anending s.
11 74.041, F.S.; elimnating authorization to

12 conbi ne certain sunmonses for certain purposes;
13 providing that certain petitions are not

14 required to neet certain constructive service
15 requi renments; anending s. 74.051, F.S.

16 requiring a court to enter an order of taking
17 under certain circunstances; providing for

18 budgeti ng of certain expert w tness costs;

19 providing for acquisition of certain property;
20 anending s. 74.071, F.S.; providing for

21 i nterest on judgnents; anending s. 127.01

22 F.S.; clarifying that counties may condemn | and
23 for certain purposes; authorizing state

24 agenci es to del egate eninent domai n power for
25 prograns and projects to | ocal governnents

26 under certain conditions; providing an

27 ef fective date.

28

29 WHEREAS, when a condenmni ng authority acquires property
30 | under the powers of enminent domain, the owners are entitled to
31
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1| full conpensation and reasonable costs including attorney's

2| fees, and

3 WHEREAS, when contani nated property is condenmmed, the
4| cost of cleanup is a factor influencing val ue and

5| consideration of any nonetary sources to defray the cost of

6 | contam nation cleanup assures that the public pays one tine

7| for the cleanup with the owner being fully conpensated, and

8 WHEREAS, public inprovenent projects frequently enhance
9| property values in the general area of the project, and

10 VWHEREAS, condomi niumunits, tineshare units, and

11 | condomi ni um common areas present uni que val uation issues and
12 | apportionnent of condom ni um awards assures an equitabl e

13 | distribution of the conpensation due unit owners, and

14 WHEREAS, presuit discovery and early nediation of

15| em nent domai n proceedi ngs nmay substantially reduce the

16 | court's case | oad, delay, and costs, including attorney's

17 | fees, while preserving each owner's right to conpensation for
18 | the property acquired, and

19 WHEREAS, when the public pays costs, including
20| attorney's fees, those fees and costs shoul d be objectively
21 | neasurabl e and properly reflect the econonic benefit that
22 | accrues to attorneys and experts paid by the public, and
23 WHEREAS, attorneys and expert w tnesses paid by the
24 | public benefit fromtinely paynent, assured paynent at the
25| outset of the case, and reduced office costs of collection of
26 | fees due attorneys and expert witnesses as a result of public
27 | paynent, and
28 WHEREAS, it is the intent of the Legislature by
29 | adoption of this act to assure full conpensation to each owner
30 | while reducing costs of acquiring property under the powers of
31| em nent domai n, NOW THEREFORE,

4
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 73.021, Florida Statutes, is
amended to read:

73.021 Petition; contents.--Those having the right to
exerci se the power of enminent domain nmay file a petition
therefor in the circuit court of the county wherein the
property lies, which petition shall set forth:

(1) The authority under which and the use for which
the property is to be acquired, and that the property is
necessary for that use.:

(2) A description identifying the property sought to
be acquired. The petitioners nmay join in the sane action al
properties involved in a planned project whether in the sane
or different ownership, or whether or not the property is
sought for the same use. A petition may assert alternative

clains with regard to requesting partial takings and total

takings if the authorizing resolution of the condemi ng

authority provides for such a result and the condemi ng

authority is proposing to undertake a total acquisition under

the authority of s. 337.27(2), if the testinony at the hearing

on the order of taking justifies a total acquisition of a

parcel of property.+

(3) The estate or interest in the property which the
petitioner intends to acquire, except a petitioner may, under

s. 337.27(2), describe an entire lot, block, or tract of |and

or alternatively describe a portion of the property to be

acquired.

(4) The nanes, places of residence, |ega
disabilities, if any, and interests in the property of al
owners, |essees, nortgagees, judgnent creditors, and

5
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1| lienholders, so far as ascertainable by diligent search, and
2 | all unknown persons having an interest in the property when

3| the petitioner has been unable to ascertain the identity of

4 | such persons by diligent search and inquiry. |If any interest
5]in the property, or lien thereon, belongs to the unsettled

6| estate of a decedent, the executor or adm nistrator shall be
7 | made a defendant without joining the devisee or heir; if a

8| trust estate, the trustee shall be made a defendant w t hout

9] joining the cestui que trust. The court may appoi nt an

10| adninistrator ad litemto represent the estate of a deceased
11 | person whose estate is not being adninistered, and a guardian
12| ad litemfor all defendants who are infants or are under other
13| legal disabilities; and for defendants whose nanes or

14 | addresses are unknown. A copy of the order of appoi ntnent

15| shall be served on the guardian ad litemat |east 10 days

16 | before trial unless he or she has entered an appearance. ;-

17 (5) \VWhether any nobile honme is |located on the property
18 | sought to be acquired and, if so, whether the renoval of that
19 | nobile hone will be required. |If such renoval shall be
20| required, the petition shall nanme the owners of each such
21 | nobil e home as defendants. This subsection shall not apply to
22 | any governnental authority exercising its power of eninent
23 | domai n when reasonabl e rel ocation or renobval expenses nust be
24 | paid to nobile honme owners under other provisions of |aw or
25| agency rule applicable to such exercise of power.
26 (6) A statenent that the petitioner has surveyed and
27 | located its line or area of construction, and intends in good
28 | faith to construct the project on or over the described
29 | property. s
30
31
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(7) A demand for relief that the property be condemed
and taken for the uses and purposes set forth in the petition
and that the interest sought be vested in the petitioner.

(8) Any other cause of action relating to the property

to be condemmed, its parent parcel or the property, roadway,

or right-of-way which it abuts, in whole or part, including,

but not linmted to, clains pertaining to environnental matters

of any nature.

Two or nore condeming authorities may conbi ne to condemn

property. Although the entire property is not necessary for

an individual condeming authority's project, the conbi ned or

coordi nated use of the property to be condemmed shall satisfy

the requirenent that the property be acquired for a public

pur pose notw thstanding the fact that only one of the

condeming authorities acts as the petitioner pursuant to an

agreenent between the condemning authorities. A condeming

authority nmay exercise the powers of eminent donmin granted to
the Departnent of Transportation by s. 337.27(1) and (2) and
this section.

Section 2. Section 73.032, Florida Statutes, is
amended to read:

73.032 O fer of judgment.--

(1) This section shall provide the exclusive offer of

judgnent provisions for em nent domain actions unless the
Fl orida Suprene Court adopts procedural rules to the contrary.

(2) Any party The—petitionetr may serve a—defendant
wi-th an offer of judgnent upon the other party no sooner than

120—days—after the date the applicabl e defendant has filed an
answer and no later than 20 days prior to trial

7
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3)&-(a) The offer of judgnent nust:

1. Be in witing;

2. Settle all pending clains in defense of the eninent

domai n proceeding with that party subject to apportionnent

clains if there are nultiple parties claining an interest in
the | and bei ng condemmed or—parties exclusive of attorney's
f ees and costs;

3. Ofers of judgnent relating to busi ness damages or

ot her special danages nust be nmade to any party asserting such

clains and are subject to apportionnent clains if there are

multiple parties claining an interest in the damage cl ai ns;

4.3 State that the offer is nmade pursuant to this
secti on;

5.4~ Nanme the parties to whomthe offer is nmde;

6.5~ Briefly summari ze any rel evant conditions;

7.6- State the total anount of the offer; and

8.7 Include a certificate of service.

(b) The offer of judgnent nust be served in the sane
manner as other pl eadings upon the parties to whomit is nmade,
but may not be filed with the court unless it is accepted or
unless filing is necessary to enforce this section

(c) The offer of judgnment shall be deened rejected
unl ess accepted by filing both a witten acceptance and the
witten offer with the court within 30 days after service of
the offer, or before the trial begins if | ess than 30 days.

8
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Upon proper filing of both the offer and acceptance, the court
shal | enter judgnent thereon. A rejection of an offer
term nates the offer.

(d) The party nmaking the offer may wi thdraw the offer
in awiting served on the opposing party before a witten
acceptance is filed with the court. Once withdrawn in this
manner, an offer is void.

(e) An offer of judgnent which is rejected or which is
wi t hdrawn does not preclude the nmaki ng of a subsequent offer
of judgnent; however, any such subsequent offer of judgnment
shall automatically void the prior offer of judgnent as if the
sane had never been made.

(4) 5y If a defendant does not accept the offer of
judgnent nmade by the petitioner and the judgnent obtained by
t he defendant, exclusive of any interest accunul ated after the
of fer of judgment was initially nade, is equal to or |ess than
such offer, then the court shall not award any costs,
including attorney's fees,incurred by the defendant after the

date the offer of judgnent was rejected.

(5)¢6) If the petitioner rejects the offer of judgnent
made by defendant and the judgnment obtai ned by defendant,
excl usive of any interest accunul ated after the offer of
judgnent was initially made, is equal to or is nore than such
offer, then the court shall consider such factor in evaluating

the difficulty of the case when deternining the anount to
award as a reasonable attorney's fee to—the—defendant—based—on
the—factors—set—Fforth—+n—s—73092(2)—and{3).

6) A At the tinme an offer of judgnent is made by the

petitioner, the petitioner shall identify and nake avail abl e

to the defendant the construction plans, if any, for the
project on which the offer is based.
9
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(7) 8y Evidence of an offer of judgment is adm ssible
only in proceedings to enforce an accepted offer or to
determ ne the costs to be awarded a defendant pursuant—to
stbseeti-on—(5r—or—a reasonable—attorneys—feepurstant—to
stubseetion—{(6).

Section 3. Section 73.051, Florida Statutes, is
amended to read:

73.051 Returns; defaults.--Any person interested in or
having a lien upon the property, whether naned as a def endant
or not, may file his or her witten defenses to the petition
as a matter of right, on or before the return date set in the
notice or thereafter by |eave of court subsequent to the order

of taking being entered if the proceedi ngs are under chapter

74. 1f a defendant does not file his or her defenses on or
before the return date, defaults nay be entered against the
def endant, but nothing shall prevent any person who is shown
by the record to be interested in the property from appearing
before the jury to claimthe amount of conpensation that he or
she conceives to be due for the property.

Section 4. Section 73.0511, Florida Statutes, is
amended to read:

73.0511 Prelitigation notice.--

(1) Prior to instituting litigation, the condeming

authority shall notify the fee owners of statutory rights
under s. 73.091 or the fee owner's legal counsel if the fee

owner is known to be represented by | egal counsel

(2) The condeming authority shall notify the

departnent or governing board of a water nmnagenent district
as provided in s. 373.023.

Section 5. Section 73.071, Florida Statutes, is
amended to read:

10
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73.071 Jury trial; conpensation; severance danmges. --

(1) When the action is at issue, and only upon notice
and hearing to set the cause for trial, the court shal
i mpanel a jury of 12 persons as soon as practical considering
t he reasonabl e necessities of the court and of the parties,
and giving preference to the trial of em nent domain cases
over other civil actions, and subnmit the issue of conpensation
to them for determ nation, which issue shall be tried in the
sane nmanner as other issues of fact are tried in the circuit
courts.

(2) The anount of such conpensation shall be
determ ned as of the date of trial, or the date upon which
title passes, whichever shall occur first.

(3) The jury shall determine solely the anount of
conpensation to be paid, which conpensation shall include:

(a) The value of the property sought to be
appropri ated. -

(b) The cost of cleanup of contanmination, if any, on

the property shall be considered when deternining the val ue of

the property, together with any nonetary sources to defray the

cost of contami nation cleanup that are available to the

property owner.

(c)tb)y Were less than the entire property is sought
to be appropriated, any danages to the renmi nder caused by the
taki ng, including, when the action is by the Departnent of
Transportation, county, nunicipality, board, district or other
public body for the condemation of a right-of-way, and the
effect of the taking of the property involved may danmage or
destroy an established business of nore than 5 years
standi ng, owned by the party whose | ands are being so taken
| ocat ed upon adjoi ning | ands owned or held by such party, the

11
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probabl e damages to such busi ness which the denial of the use
of the property so taken nmay reasonably cause; any person
claimng the right to recover such special danages shall set
forth in his or her witten defenses the nature and extent of
such damages, however, if an entire lot, block, or tract of

| and whi ch enconpasses the business is acquired, no special
damages shall be all owed. —and
(d) ey Where the appropriation is of property upon

whi ch a nobile hone, other than a travel trailer as defined in
s. 320.01, is |ocated, whether or not the owner of the nobile
hone is an owner or |essee of the property involved, and the
effect of the taking of the property involved requires the
rel ocati on of such nobile honme, the reasonabl e renoval or
rel ocati on expenses incurred by such nobile honme owner, not to
exceed the replacenent val ue of such nobile hone. The
conpensation paid to a nobile hone owner under this paragraph
shal | preclude an award to a nobil e honme park owner for such
expenses of renoval or relocation. Any nobile hone owner
claimng the right to such renoval or relocation expenses
shall set forth in his or her witten defenses the nature and
extent of such expenses. This paragraph shall not apply to
any governnental authority exercising its power of eninent
domai n when reasonabl e renoval or rel ocation expenses nust be
paid to nobil e honme owners under other provisions of |aw or
agency rule applicable to such exercise of power.

(e) Business damages are limted to those parties that

have an actual ownership interest in the property taken. The

party claining business damages nmust specifically plead in his

or her witten defenses to the condemation petition the exact

dol | ar anount of busi ness damages. The party clai mi ng busi ness

damages nust also set forth in his or her witten defenses the
12
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specific basis or theory upon which they are claimng business

danmages.

(4) \When the action is by the Departnent of
Transportation, county, nmunicipality, board, district, or
ot her public body for the condemati on of a road, canal
| evee, or water control facility right-of-way, the
enhancenent, if any, in value of the renaining adjoining
property of the defendant property owner by reason of the
construction or inmprovenent nade or contenplated by the
petitioner shall be offset against the danage, if any,
resulting to such remaining adjoining property of the
def endant property owner by reason of the construction or
i mprovenent. However, such enhancenent in the val ue shall not
be of fset against the value of the property appropriated, and
i f such enhancenent in value shall exceed the damage, if any,
to the renmaining adjoining property, there shall be no
recovery over agai nst such property owner for such excess.
Enhancenent need not be unique to the property which is the

subj ect of the condemmati on but may be general to the area.

It is the intent of the Legislature that property owners not

receive windfalls which result fromacti ons of governnment

whi ch benefit property owners by enhanci ng property val ues.

When the actions of governnent enhance property val ues, the

enhanced val ue of the remainder of a parcel of property shal

of fset any damages resulting to the remai nder of a parce

resulting fromacquisition by eni nent donain.

(5) Any increase or decrease in the value of any
property to be acquired which occurs after the scope of the
project for which the property is being acquired is known in
the market, and which is solely a result of the know edge of
the project location, shall not be considered in arriving at

13
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1| the value of the property acquired. For the purpose of this
2 | section, the scope of the project for which the property is

3| being acquired shall be presuned to be known in the market on
4| or after the condemmor executes a resol ution which depicts the
5] location of the project or includes the project in the capita
6 | i nprovenents el enent of a | ocal governnent conprehensive plan.
7 (6) Any person claimng the right to recover for the

8 | taking of, or damages to, fixtures or trade fixtures shall set
9| forth in his or her witten defenses an inventory identifying
10 | each itemclainmed as a fixture or trade fixture and the nature
11 | and extent of such dammges.

12 (7)t6) The jury shall view the subject property upon

13 | denand by any party or by order of the court.

14 (8) A If the jury cannot agree on a verdict the court
15| shall discharge them inpanel a new jury, and proceed with the
16 | trial

17 Section 6. Sections 73.074, 73.075, 73.076, and

18 | 73.077, Florida Statutes, are created to read:

19 73.074 Val uation and apportionnent related to
20 | condoni niumunits and conmon el enents. - -
21 (1) Notwithstandi ng any other provision of this
22 | chapter or any other provision of |law, the valuation of
23 | condomi niumunits including tinmeshare units, comon el enents,
24 | and apportionment of conpensation with respect to the
25| acquisition of a unit, part of a unit, or an acquisition of a
26 | portion of the commobn el enents of a condoniniumshall conply
27 | with the provisions of this section.
28 (2) If awunit or part of a unit including tineshare
29 | units, excluding commobn el enents, is acquired by eninent
30 | domai n, the award nust conpensate for danmages to the unit and
31| its commpn elenent interest. Appraisal valuations shal

14
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separately value the unit or part of a unit including its

common el enent interest when a unit or part of a unit,

excl udi ng conmon el enents, is acquir ed.

(3) |If part of the compn elenents is acquired by

em nent dommi n, an appraisal valuation shall value the conmmon

el enments and damages to the condoni nium property in respect to

all or an abbreviated part of the condoni ni um property as

appropriate. Danages to individual units including tineshare

units resulting fromthe acquisition of conmbn el enents of

condom ni um property nmay be apportioned to individual units

within the appraisal valuation if the danage to individual

units is different in kind or degree fromother units within

t he condom ni um property.

(4) The declaration or bylaws of a condom ni um

associ ati on may provide for the apporti onnent of any award for

an acquisition of all or a part of the condom ni um property.

(5) Unless otherwise provided in the declaration or

byl aws of a condoni ni um associ ati on, any conpensation for the

acquisition of all or part of condom nium property shall be

apportioned as foll ows:

(a) Each unit owner shall be awarded the entire award,

or apportioned share as to tineshare units, for the

acquisition of all or part of an individual unit and for

damages to the unit when all or part of the individual unit is

acqui r ed.
(b) If the declaration or bylaws establish linted

common areas, the award for limted common el enents shall be

apportioned to the unit owners of the units to which the use

of those limted commobn elenents is restricted in proportion

to their respective percentage interests in the limted comobn

el enent s.
15
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1 (c) Any award for the acquisition of general commobn

2| elenents shall be allocated to all unit owners in proportion
3|to their respective percentage interest in the general commobn
4| el ement s.

5 73.075 Legislative findings and intent. --

6 (1) The Legislature nmakes the foll ow ng findings:

7 (a) The costs of condemmation proceedi hgs have

8| increased in recent years, present post-litigation discovery
9] and nedi ation practices have contributed to i ncreased costs
10| for acquiring property necessary for road construction and

11 | other public inprovenent projects.

12 (b) The high cost of condemmation proceedi hgs can be
13 | substantially alleviated by quantifying the clains of owners
14 | early in the proceedings, by presuit discovery of information
15| and docunents, and by early nediation of clainms, thereby

16 | reduci ng delay and costs, including attorney's fees, while

17 | preserving each owner's right to conpensation for the property
18 | taken and speci al damages.

19 (c) The intent of presuit discovery and court-ordered
20| nediation is to encourage prelitigation negotiations,
21 | voluntary exchange of information and docunents related to the
22 | determ nation of conpensation due each owner, nedi ated
23 | settlenents, and to deter discovery and nedi ati on abuse in
24 | condemmati on proceedi ngs, and to protect condemi ng
25| authorities, the public, and property owners from unnecessary
26 | litigation.
27 73.076 Presuit discovery of condemation clainms and
28 | making presuit settlenent offers.--
29 (1) After witten notice of pending condemati on
30 | proceedings is provided to the fee owners by the condemni ng
31| authority, each owner and the condemni ng authority shal

16
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provide to the other party reasonabl e access to the property

and information within its possession or control in order to

facilitate evaluation of conpensation due each owner

negoti ated settlenents, and nedi ation

(2) Access to the property and i nfornation shall be

provided without formal discovery and the failure of any party

to conply with presuit discovery shall constitute evidence of

failure of that party to conply with good faith presuit

di scovery requirenents and the court shall inpose appropriate

sanctions, including paynent of the costs of the discovery,

t he disall owance of paynent of all or part of the costs

including attorney's fees under s. 73.091, or other sanctions

appropriate to discovery abuse.

(3) By written request after the notice of pending

condemati on proceedi ngs, the condemi ng authority and each

owner shall request discovery of docunents or things. The

docunents or things nust be produced within 30 days after the

date of receipt of the request. The condeming authority and

each owner are required to produce di scoverabl e docunents and

things within that party's possession or control

(4) The condeming authority may conduct property

visits and request information and docunents relating to any

owner's property and business interests, including, but not

limted to, |eases, financial, and business records kept by

each owner in the ordinary course of business, trade fixture,

and equi pnent inventories and other informati on and docunents

related to valuation of each owners' interests in the property

sought to be condemmed. The owners may in witing request that

t he condemming authority provide related right-of-way nmaps,

construction plans, and other informati on and docunents

related to the property sought to be condemed.
17
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1 (5) It shall not be grounds to refuse property visits
2] or information or docunents on the basis that they are not yet
3| conpl eted or avail abl e.

4 (6) Wthin 60 days foll owing the production of

5| docunents or things under this section, the condemi ng

6 | authority and each owner shall each serve witten settl enent
7| offers with supporting docunentation on the other. |If there
8| are multiple owners of the | and being condermmed or nultiple

9] interests in business danmages or ot her special damages, then
10 | settlenent offers shall be nade subject to apporti onnent anbng
11 ) the nultiple interests.

12 (7) Followi ng service of the settlenent offers, the

13 | condeming authority and owners are encouraged to engage in
14 | voluntary negoti ations and nedi ati on to achi eve presuit

15| settlenents or sales in settlenent of pending or threatened
16 | condemati on proceedi ngs.

17 (8) The witten settlenent offers nmade under this

18 | section shall not be admi ssible in any subsequent proceedi ng.
19 (9) The actual costs of presuit discovery shall be

20| paid by the condeming authority unless an owner fails to

21| conply with the requirenents of this section. A failure of
22 | the condeming authority or any owner to conply with this

23 | section shall constitute evidence of failure of that party to
24 | conply with good faith presuit discovery requirenents and the
25| court shall inpose appropriate sanctions, including requiring
26 | an owner to pay costs of presuit discovery, the disall owance
27 | of paynent of all or part of the costs, including attorney's
28 | fees under s. 73.091, or other sanctions appropriate to a

29 | failure to conply with discovery practice.

30 73.077 Court ordered nediation.--

31
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(1) Upon notion by the condenning authority or any

owner, the court shall refer all valuation issues to

nedi ation. The parties may subnit a |list of recomended

nmedi ators to the court. The court, after consideration of the

lists of recoomended nedi ators, shall appoint a qualified

nedi ator. The costs of nediation shall be paid by the

condeming authority unless a party fails to conply with the

requi renents of this section
(2) At least 20 days prior to the date of the
nedi ati on, the condeming authority and each owner shall file

with the court, the nediator, and serve each other with a

nedi ation statenent stating with particularity:

(a) The experts enployed in the case, and the areas of

experti se.
(b) The condeming authority shall quantify its

nonetary position and each owner shall quantify its clains by

dol | ar anpount specific to each el ement of conpensation

i ncluding the anount to be paid for the property taken, and

when applicable, the damage to the remai nder caused by the

t aki ng, busi ness damages, nobving costs, separate conpensation

for pernanent inprovenents made by a nobil e hone owner under

s. 73.072, or other special damages.
(3) At least 20 days prior to the date of the
nedi ati on, the condeming authority and each owner shal

nmut ual | y exchange witten val uation reports prepared by

val uati on experts.

(4) Failure of the condeming authority or any owner

to conply with this section shall constitute evidence of

failure of that party to conply with good faith nediation

requi renents and the court shall inpose appropriate sanctions,

including requiring an owner to pay the costs of nediation
19
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1| costs of discovery, the disallowance of paynent of all or part
2] of the costs, including attorney's fees under s. 73.091, or
3| other sanctions appropriate to a failure to conply with

4 | nedi ati on practi ce.

5 Section 7. Subsections (1) and (2) of section 73.091
6| Florida Statutes, are anended, and subsections (6), (7), (8),
71(9), and (10) are added to said section, to read:

8 73.091 Costs of the proceedings. --

9 (1) The petitioner shall pay atterney-s—fees—as

10 | provided—+n—s—73-0692—as—weH—as—al+ reasonabl e costs,

11 ) including attorney's fees,incurred in the defense of the

12 | em nent donmmin proceedings in the circuit court, including,
13| but not limted to, reasonabl e appraisal fees and, when

14 | busi ness danmages are conpensable, a reasonable accountant's
15| fee, to be assessed by that court. As used in this chapter
16 [ the term"costs in the defense of the eninent domain

17 | proceedi ngs" neans costs incurred in defeating an order of
18 | taking or, in the event of a taking, costs limted to the

19 | determination of the value of the |and acquir ed.
20 (2) At least 30 days prior to a hearing to assess
21 | costs under this section, the condemmee's attorney shal
22 | subnmit to the condeming authority for each expert witness
23| conplete tinme records and a detailed statenent of services
24 | rendered by date, nature of services perforned, tine spent
25 | perform ng such services, and costs incurred, and a copy of
26 | any fee agreenent which may exi st between—the—expert—and—the
27 | condermee—or—the—condemrmee—s—attorney.
28 (6) Costs, including, but not linted to, attorney's
29 | fees and other fees, shall not be awarded for tine, work, or
30| effort directed toward the amount of fees or costs to be
31
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1| awarded unl ess the condemming authority denies entitlenent to
2 | the costs.

3 (7) Costs in defense of the enminent domain proceedi ngs
4| may include costs, including attorney's fees actually incurred
5]lin a sale in settlenent of any pending or threatened

6 | condemmat i on proceedi ngs.

7 (8) Attorneys and experts entitled to fees resulting

8| froma sale in settlenent of any pendi ng or threatened

9 | condemmati on proceedi ng shall have a statutory cause of action
10| in the circuit court to determ ne reasonabl e fees.

11 (9) Costs in defense of the proceedi ngs shall not

12 | include travel expenses of attorneys and experts except where
13]it is show that a |l ack of attorneys or expertise exists in
14 ) the judicial circuit where the petition was fil ed.

15 (10) Costs in defense of the eninent dommin

16 | proceedi ngs shall not include office expenses of attorneys and
17 | expert w tnesses, such as, but not limted to, travel

18 | expenses, postage, copy costs, facsinile expenses, express

19 | delivery, courier services, |long distance tel ephone service,
20| tolls, conputer research costs, and other sinmilar office

21 | expenses. Court reporter services and exhibit preparation

22 | when the exhibits are actually used at a nediation

23 | evidentiary hearing, or trial shall be conpensable if

24 | necessarily incurred in defense of the em nent donmain

25 | proceedi ng.

26 Section 8. Section 73.092, Florida Statutes, is

27 | anended to read:

28 (Substantial rewordi ng of section. See

29 s. 73.092, F.S., for present text.)

30 73.092 Attorney's fees.--

31
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(1) |In assessing attorney's fees incurred in defense

of enminent domai n proceedi ngs, inverse condemation, or

prelitigation settlenent of any pending or threatened

condemati on proceeding, the court shall consider

(a) An objective deternmnation of the attorney's tine

reasonably required to adequately represent the owner and the

reasonabl e hourly rate for attorneys in the community in cases

in which fees are not contingent upon the success of the

claim
(b) The skill enployed by the attorney in conducting

t he cause.
(c) The "result obtained" by the attorney's work

efforts. The term"result obtai ned" neans the difference,

excl usive of interest, between the final judgnent or

settlenent and the total conpensation claimof the defendant

based on the defendant's witten appraisals, business danage,

and ot her valuation reports.

(d) The responsibility incurred and fulfilled by the

attorney.
(e) The novelty, difficulty, and inportance of the

guestions involved, including whether an order of taking was

defeated, whether the case went to trial, whether the parties

participated in voluntary negotiations and nedi ati on, and

other simlar matters.

(2) In assessing costs, including attorney's fees, at

| east 30 days prior to a hearing on costs the condemee's

attorney shall file with the court and serve on the condemi ng

aut hority:
(a) Conplete tine records for each attorney and expert

witness including a detail ed statenent of services rendered by

22
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date, nature of services perforned, tinme spent perform ng such

services and actual costs incurred.

(b) An itenized statenent indicating the anpbunt of

noney recovered as conpensation, including the property

acqui red, severance danage, busi ness danages, and each el enent

of special damages clainmed and a sinmlarly itenm zed accounting

of the anmpunt of noney clained by the owner in the proceeding.

(3) As an exhibit to any nmotion for costs, including

attorney's fees, the defendant's attorney shall provide to the

condeming authority and the court a copy of any fee agreenent

that nay exi st between the defendant and his attorney and the

def endant and each expert.
Section 9. Section 73.093, Florida Statutes, is
created to read

73.093 Valuation reports in em nent donmain

pr oceedi ngs. - -

(1) Property appraisers, including fixture appraisers,

shal|l prepare witten reports and conply with the requirenents

of chapter 475. Business damage experts shall prepare witten

reports and conply with the requirenents of Florida
Adm ni strative Code, Rule 61 H -20.0098. Experts relied upon
by appraisers, fixture apprai sers, business danage experts or

ot her val uation experts, such as, but not linmted to,

mar keti ng anal ysts, engi neers, planners, and surveyors, shal

be referenced in the witten valuation reports with the

written marketing surveys, reports, plans, surveys, or other

reference material of the expert relied upon attached as an

appendi x to the appraisal, fixture appraisal, business danmage,

or other valuation report. Witten reports prepared in

conpliance with this section shall satisfy the requirenents of
s. 119.07.

23
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(2) Upon trial or any evidentiary proceedi ng, al

parties shall be linmted in their affirmative proof of val ue

to matters set forth in their respective appraisal, fixture

apprai sal, business danage, or other valuation reports. Any

party who fails to exchange witten apprai sal, business

danmage, or other valuation reports for court ordered

nedi ation, or prior to filing a notice or notion for trial

shal |l be precluded fromoffering any testinony on value as to

the el enent of conpensation bei ng val ued.

(3) The owner nmay obtain one witten valuation report

by a real property apprai ser and one report by a fixture

appr ai ser and busi ness damage expert, if those el enents of

damage are conpensable. If record title exists in nore than

one person or if a business is owned by nore than one person

then the condemmi ng authority shall not be required to

rei mburse nore than one owner for valuation reports unless

multiple reports are ordered by the court or required in

apporti onnent proceedi ngs.

(4) Upon notion of any party, the court may, upon good

cause shown, relieve a party of a default in exchangi ng

val uation reports, extend the tine for exchangi ng reports, or

al |l ow an anended or suppl enental report to be exchanged upon

such conditions as the court nmay direct. The court nmay

conpensate the owner for nore than one val uation report upon

good cause shown with consideration given to the nunber of

reports and types of reports prepared by the condemni ng

aut hority.

Section 10. Subsection (2) of section 73.131, Florida
Statutes, is anended, and subsection (3) is added to said
section, to read

73.131 Appeals; costs.--

24
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1 (2) The petitioner shall pay all reasonable costs of

2| the proceedings in the appellate court, including a reasonable
3| attorney's fee to be assessed by that court, except upon an

4 | appeal taken by a defendant in which the judgment of the | ower
5] court shall be affirnmed, or upon an appeal taken by a

6 | defendant or defendant's attorneys or experts relating to

7| costs, including attorney's fees, unless the condemi ng

8 | authority denies entitlenent to attorney's fees or other

9] costs.

10 (3) No attorney's fees or costs shall be awarded on an
11 | appeal of a busi ness danages clai munless the property owner
12 | prevails, regardl ess of which party appeals the trial court's
13 | deci si on.

14 Section 11. Section 74.031, Florida Statutes, is

15 | anended to read:

16 74.031 Declaration of taking; contents.--Those having
17 | the right to take possession and title in advance of the entry
18 | of final judgnent in em nent donmin actions, as provided by

19| law, may file, either with the petition or at any tine prior
20| to the entry of final judgnent, a declaration of taking signed
21| by the petitioner, or its duly authorized agent or attorney,
22 | stating that the property sought to be appropriated is thereby
23 | taken for the use set forth in the petition. A declaration of
24 | taking made under s. 337.27(2) may describe an entire | ot,
25| block, or tract of land and alternatively describe a portion
26 | of the property to be acquired. The petitioner shall nmake a
27 | good faith estimate of val ue, based upon a valid appraisal of
28 | each parcel in the proceedi ng, which shall be nmade a part of
29 | the declaration of taking.
30
31
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1 Section 12. Subsection (3) of section 74.041, Florida
2| Statutes, is anmended, and subsection (4) is added to said

3| section, to read

4 74.041 Process; service and publication.--

5

6

7 | surmeRs—Pprovided—+n—s—73-—03L—but | n no event shall the

8| petition date provided in this section be noticed for a date
9| earlier than 1 day follow ng the date specified in the sumopns
10| to show cause and the published summobns provided in s. 73.031
11| for the defendants to serve witten defenses to the petition
12| in eninent domai n proceedings and, if a defendant requests, a
13 | hearing on the petition for order of taking.

14 (4) A petitioner who conplies with the requirenents of
15| this section is not required to conply with the constructive
16 | service requirenents of chapter 49

17 Section 13. Subsections (1) and (2) of section 74.051
18 | Florida Statutes, are anended, and subsections (4) and (5) are
19 | added to said section, to read:

20 74.051 Hearing on order of taking.--

21 (1) |If a defendant requests a hearing pursuant to s.
22| 74.041(3), said defendant nmay appear and be heard on al

23 | matters properly before the court which may be detern ned

24 | prior to the entry of the order of taking, including the

25| jurisdiction of the court, the sufficiency of pleadings,

26 | whether the petitioner is properly exercising its del egated
27 | authority, and the anobunt to be deposited for the property

28 | sought to be appropriated. Any defendant failing to tinely
29 | file a request for hearing, failing to conply with presuit

30 | discovery, or failing to serve a settlenent offer under s.

31| 73.076 shall waive any right to object to the order of taking,

26
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and title shall be vested in the petitioner, upon deposit as
her ei nafter provided, which date shall be the date of
val uati on.

(2) If a hearing is tinely requested, the court shal
make such order as it deens proper, securing to all parties
the rights to which they may be entitled, not inconsistent
with the provisions of this section. |1f no defendant nakes a

timely request for hearing, or if a defendant fails to conply

wWith presuit discovery or fails to serve a settlenent offer,

the court shall enter the order of taking. The court may make

such orders in respect of encunbrances, liens, rents, taxes,
assessnents, insurance, anount of the good faith deposit, and
ot her charges, if any, as shall be just and equitable. |If the
court finds that the petitioner is entitled to possession of
the property prior to final judgnent, it shall enter an order
requiring the petitioner to deposit in the registry of the
court such sumof noney as will fully secure and fully
conpensate the persons entitled to conpensation as ultinmately
determi ned by the final judgnent. Said deposit shall not be
| ess than the anmobunt of the petitioner's estimate of value, if
the petitioner be the state or any agency thereof, any county,
the city, or other public body; otherw se, double the anpunt
of petitioner's estinmate of val ue.

(4) At the hearing for an order of taking, each

defendant filing an answer shall identify each expert by area

of expertise necessary to deternine the value of the property

taken and danage to the renminder, as well as each speci al

danmage claimof that defendant. Each defendant shall propose

a cost budget for consideration by the court. After

consi deration of the experts proposed, the areas of experti se,

t he possible use of joint experts by one or nore defendants,
27
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and the defendants' proposed cost budgets, the court shal

establish a nonetary cost budget for each defendant which may

i nclude use of joint experts by one or nore defendants. The

cost budget shall not be exceeded; however, upon good cause

shown, a defendant may nove the court for additional expert

Wi tnesses or an increase in the cost budget. The court shal

enter such orders as the court deens proper to nmnage expert

costs while securing to all parties the rights to which they

are entitled.

(5) |If a declaration of taking describes an entire

lot, block, or tract of land and alternatively describes a

portion of the property to be acquired, the court shal

determ ne whether the acquisition costs for an entire | ot,

bl ock, or tract of land will be equal to or less than the

court of acquiring a portion of the property. |If the court

finds that the petitioner is entitled to acquire an entire

|ot, block, or tract of |land, the court shall enter an order

requiring the petitioner to deposit in the registry of the

court such sumof noney as will fully secure conpensation to

persons entitled to conpensation. |If the court finds that the

petitioner is not entitled to acquire an entire |lot, block, or

tract of land, the court shall upon affirnmative proof of

publ i ¢ purpose and necessity, deternine what portion, if any,

of the property nmay be acquired and enter an order requiring

the petitioner to deposit such sumof noney as will fully

secure conpensation to persons entitled to conpensation. The

jury shall determ ne solely the anbunt of conpensation to be

paid for the property acquired under the court's order of

t aki ng.
Section 14. Section 74.071, Florida Statutes, is
amended to read:
28
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1 74.071 Paying over funds in court.--At any tine, prior
2| to the entry of final judgnment, and upon notion by the proper
3 | defendants, the court nmay direct that the sum of nobney set

4| forth in the declaration of taking be paid forthwith to such
5| defendants fromthe noney deposited in the registry of the

6| court. If the conpensation awarded for the property by the

7| final judgnment shall exceed the anobunt withdrawn by the

8 | defendant, the court shall enter judgment against the

9| petitioner for the deficiency with interest, at the sane

10| interest rate as provided in all circuit court judgnents,

11 ) running fromthe date of withdrawal. If the anmount wi thdrawn
12 | exceeds the conpensation awarded for the property by the fina
13 | judgnent, the court shall enter a judgnent agai nst such

14 | defendant for the excess, and such judgnent shall be a lien
15 | agai nst any of the defendant's property except his or her

16 | homest ead.

17 Section 15. Paragraph (a) of subsection (1) of section
18 | 127.01, Florida Statutes, is anmended, and subsection (3) is
19 | added to said section, to read:
20 127.01 Counties del egated power of em nent donai n;
21 | recreational purposes, issue of necessity of taking.--
22 (1) (a) Each county of the state is delegated authority
23| to exercise the right and power of emnent donmain in the
24 | interest of the public health, safety, and welfare of the
25| county and for the county | and acquisition program that is,
26 | the right to appropriate property, except state or federal
27 | for any county purpose. The absolute fee sinple title to al
28 | property so taken and acquired shall vest in such county
29 | unl ess the county seeks to condem a particular right or
30| estate in such property.
31
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1 (3) Each agency of the state may del egate its eninent

2 | domain powers for prograns or projects within its jurisdiction

3]to the counties and nmunicipalities of the state. Such

4 | del egation shall occur pursuant to an i ntergovernnental

5| agreenent between the parti es.

6 Section 16. This act shall take effect upon beconming a

711 aw
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10 HOUSE SUMVARY

11 . . . . o
Wth respect to em nent domain, revises provisions

12 relating to: condemmed property actions, joint i
condemati on actions, preenption for rules of the Florida

13 Suprene Court, offers of judgnment, witten defenses to
em nent dommin petitions, prelitigation notice, _

14 determ nation of praoperty. val ues, "recovery of speci al
damages, county condemmation of [and, state agency

15 del egation of em nent domain power to |ocal_ goOverhnents,
val uation and apportionnent of awards relating to

16 condom nium units and condom ni um common el enent s,
standards for discovery, presuit settlenment offers, court

17 ordered nedi ati on, payhent of settlenent costs, witten
val uation reports, cosSts and attorney's fees,

18 decl arations_ of taking, expert wtness costs, and
interest on judgnents.
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