Fl ori da House of Representatives - 1998 HB 3373
By Representative Tanmargo

1 Abill to be entitled

2 An act relating to pretrial detention; anending
3 s. 903.046, F.S.; providing that a court nay

4 detain a defendant after bail hearing wthout

5 notion for pretrial detention if no conditions
6 of release can protect the community from harm
7 or assure the defendant's presence at trial or
8 the integrity of the judicial process; anending
9 s. 907.041, F.S.; revising criteria for

10 pretrial detention; deleting requirenment for

11 additional court findings for pretrial

12 detention; specifying that the need for

13 pretrial detention nust be shown by a

14 preponderance of the evidence; deleting

15 limtation upon detention period when detention
16 is based on threat of harmto the comunity;

17 authorizing a court to detain a defendant after
18 bail hearing w thout separate hearing or notion
19 for pretrial detention; repealing Rules 3.131
20 and 3.132, Florida Rules of Crimnal Procedure,
21 relating to pretrial release and pretrial
22 detention, to the extent of inconsistency with
23 the act; providing an effective date.
24
25| Be It Enacted by the Legislature of the State of Florida:
26
27 Section 1. Section 903.046, Florida Statutes, is
28 | anended to read:
29 903. 046 Purpose of and criteria for bai
30 | determination. --
31
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(1) (a) The purpose of a bail determination in crimna
proceedings is to ensure the appearance of the crimna
def endant at subsequent proceedings and to protect the
communi ty agai nst unreasonabl e danger fromthe crimna
def endant .

(b) Notwithstanding the provisions of s. 907.041, if
t he defendant is brought before the court for a bail hearing,

and the court finds, during the course of such bail hearing,

that no conditions of rel ease can reasonably protect the

community fromrisk of physical harmto persons, assure the

presence of the accused at trial, or assure the integrity of

the judicial process, the court nay thereupon order the

defendant detained, and a notion for pretrial detention is not

required.

(2) \When deternining whether to rel ease a defendant on
bail or other conditions, and what that bail or those
conditions may be, the court shall consider

(a) The nature and circunstances of the offense
char ged

(b) The weight of the evidence against the defendant.

(c) The defendant's family ties, length of residence
in the community, enploynment history, financial resources, and
nmental condition.

(d) The defendant's past and present conduct,

i ncludi ng any record of convictions, previous flight to avoid
prosecution, or failure to appear at court proceedings.
However, any defendant who previously had willfully and
knowi ngly failed to appear and breached a bond as specified in
s. 903.26, but who had voluntarily appeared or surrendered,
shall not be eligible for a recogni zance bond; and any
defendant who willfully and knowingly failed to appear and
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breached a bond as specified in s. 903.26 and who was arrested
at any tine following forfeiture shall not be eligible for a
recogni zance bond or for any form of bond whi ch does not
require a nonetary undertaking or commitnent equal to or
greater than $2,000 or twi ce the value of the nonetary

comm tment or undertaki ng of the original bond, whichever is
greater.

(e) The nature and probability of danger which the
defendant's rel ease poses to the community.

(f) The source of funds used to post bail.

(g) VWhether the defendant is already on rel ease
pendi ng resol uti on of another crininal proceeding or on
probation, parole, or other release pending conpletion of a
sent ence.

(h) The street value of any drug or controlled
substance connected to or involved in the crininal charge. It
is the finding and intent of the Legislature that crines
i nvol ving drugs and other controlled substances are of serious
soci al concern, that the flight of defendants to avoid
prosecution is of simlar serious social concern, and that
frequently such defendants are able to post nonetary bai
usi ng the proceeds of their unlawful enterprises to defeat the
social utility of pretrial bail. Therefore, the courts should
carefully consider the utility and necessity of substanti al
bail inrelation to the street val ue of the drugs or
control |l ed substances invol ved.

(i) The nature and probability of intimdation and
danger to victins.

(j) Any other facts that the court considers rel evant.

Section 2. Subsection (4) of section 907.041, Florida
Statutes, is anended to read:
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907.041 Pretrial detention and rel ease. --

(4) PRETRI AL DETENTI ON. - -

(a) As used in this subsection, "dangerous crinme"
neans any of the foll ow ng:

1. Arson;

2. Aggravated assault;
3. Aggravated battery;
4. |llegal use of expl osives;
5. Child abuse or aggravated child abuse;
6. Abuse of an elderly person or disabled adult, or
aggravat ed abuse of an elderly person or disabled adult;
Hi j acki ng;
Ki dnappi ng;
Honi ci de;

10. Mansl aughter;

11. Sexual battery;

12. Robbery;

13. Carj acki ng;

14. Lewd, lascivious, or indecent assault or act upon
or in presence of a child under the age of 16 years;

15. Sexual activity with a child, who is 12 years of
age or older but less than 18 years of age, by or at
solicitation of person in famlial or custodial authority;

16. Burglary of a dwelling;

17. Stal ki ng and aggravat ed stal ki ng;

18. Act of donestic violence as defined in s. 741.28;
and

19. Attenpting or conspiring to conmit any such crineg;
and hone-i nvasi on robbery.

(b) The court may order pretrial detention if it finds
a substantial probability, based on a defendant's past and
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1| present patterns of behavior, the criteria in s. 903. 046, and
2| any other relevant facts, that any of the foll ow ng

3| circunstances exists:

4 1. The defendant has previously violated conditions of
5| release and that no further conditions of release are

6 | reasonably likely to assure the defendant's appearance at

7 | subsequent proceedings or assure the integrity of the judicial
8 | process.

9 2. The defendant, with the intent to obstruct the

10| judicial process, has threatened, intinmidated, or injured any
11| victim potential witness, juror, or judicial officer, or has
12 | attenpted or conspired to do so, and that no condition of

13 | release will reasonably prevent the obstruction of the

14 | judicial process.

15 3. The defendant is charged with trafficking in

16 | control |l ed substances as defined by s. 893.135, that there is
17 | a substantial probability that the defendant has comritted the
18 | offense, and that no conditions of release will reasonably

19 | assure the defendant's appearance at subsequent crim na

20 | proceedi ngs. ;—e6t+

21 4. The defendant poses the threat of harmto the

22 | community. The court nmay so conclude if it finds that the

23 | defendant is presently charged with a dangerous crine, that
24 | there is a substantial probability that the defendant

25| commtted such crine, that the factual circunstances of the
26 | crine indicate a disregard for the safety of the community,
27 | and that there are no conditions of release reasonably

28 | sufficient to protect the community fromthe risk of physica
29 | harmto persons. ta—addi-tion—the—court—must—fHnd—that—at

30 | teast—one—of—thefoHowrng—econdi-ti-ons—+s—present—

31
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5. e~ The defendant was +s on probation, parole, or
ot her rel ease pending conpl etion of sentence or on pretrial
rel ease for a dangerous crine at the tine ef the current
of fense was committed arrest.

6. The defendant has viol ated one or nore conditions

of pretrial release or bond for the offense currently hefore

the court which, in the discretion of the court, support a

finding that no conditions of rel ease can reasonably protect

the community fromrisk of physical harmto persons, assure

the presence of the accused at trial, or assure the integrity

of the judicial process.

(c) \When a person charged with a crine for which
pretrial detention could be ordered is arrested, the arresting
agency shall pronptly notify the state attorney of the arrest
and shall provide the state attorney with such infornmation as
the arresting agency has obtained relative to:

1. The nature and circunstances of the offense
char ged

2. The nature of any physical evidence seized and the
contents of any statenents obtained fromthe defendant or any
W t ness;

3. The defendant's fanily ties, residence, enploynent,
financial condition, and nental condition; and

4. The defendant's past conduct and present conduct,

i ncludi ng any record of convictions, previous flight to avoid
prosecution, or failure to appear at court proceedings.
6
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(d) When a person charged with a crine for which
pretrial detention could be ordered is arrested, the arresting
agency may detain such defendant, prior to the filing by the
state attorney of a notion seeking pretrial detention, for a
period not to exceed 24 hours.

(e) The—eotrt—shat—order—detentton—onty—after—a
pret+riat—detention—heartng— The pretrial detention hearing
shall be held within 5 days of the filing by the state

attorney of a conplaint to seek pretrial detention. The
def endant may request a continuance. No continuance shall be
for longer than 5 days unless there are extenuating
ci rcunstances. The defendant nmay be detai ned pending the
hearing. The state attorney shall be entitled to one
conti nuance for good cause.

(f) The state attorney has the burden of show ng the
need for pretrial detention by a preponderance of the

evi dence.

(g) The defendant is entitled to be represented by
counsel, to present witnesses and evidence, and to
Cross-exam ne wtnesses. The court may adnmit rel evant
evi dence wi thout conplying with the rules of evidence, but
evi dence secured in violation of the United States
Constitution or the Constitution of the State of Florida shall
not be admissible. No testinony by the defendant shall be
admi ssible to prove guilt at any other judicial proceeding,
but such testinobny may be admitted in an action for perjury,
based upon the defendant's statenents nmade at the pretrial
detention hearing, or for inpeachnent.

(h) The pretrial detention order of the court shall be
based sol el y upon evi dence produced at the hearing and shal
contain findings of fact and conclusions of law to support it.
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The order shall be nade either in witing or orally on the
record. The court shall render its findings within 24 hours of

the pretrial detention hearing.

(i) > A defendant convicted at trial follow ng the
i ssuance of a pretrial detention order shall have credited to
his or her sentence, if inprisonment is inposed, the tine the
def endant was held under the order, pursuant to s. 921.161
(j) &) The defendant shall be entitled to dissolution
of the pretrial detention order whenever the court finds that
a subsequent event has elinmnated the basis for detention

(k) Nothing in this section shall be construed to

require the filing of a notion for pretrial detention as a

condition precedent to detaining the defendant if the

defendant is brought before the court for a bail hearing, and

the court finds, during the course of such bail hearing, that

no conditions of rel ease can reasonably protect the community

fromrisk of physical harmto persons, assure the presence of

the accused at trial, or assure the integrity of the judicial

pr ocess.
Section 3. Rules 3.131 and 3.132, Florida Rul es of
Crimnal Procedure, are hereby repealed to the extent that

they are inconsistent with this act.

Section 4. This act shall take effect upon becoming a
| aw, except that section 3 shall take effect only if this act
8
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1|is passed by the affirmative vote of two-thirds of the

2 | menbershi p of each house of the Legislature.

3
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6
Provides that a court nmay detain a defendant after a bai

7 hearing w t hout separate’ hearing or notion for pretrial
detention if the court finds that no conditions of

8 rel ease can protect the community fromharm assure the
defendant's presence at trial, or assure the integrity of

9 the judicial process. Revises criteria for pretrial
detention. Renoves_ requirenent for additional court

10 findings for pretrial detention. Specifies that the need
for préetrial detention nust be shown by a preponderance

11 of the evidence, Renpves |limtation uBon detention period
when detention is based on threat of harmto the

12 community. Repeals Rules 3.131 and 3.132, Florida Rules
of Crimhnal Procedure, relating to ﬂretrlal rel ease and

13 pretrial detention, to the extéent that they are
I nconsistent wwth the act.

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

9
CODI NG Wr ds st+ieken are del etions; words underlined are additions.




