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Fl ori da Senate - 1998 SB 346
By Senators Canpbell, Gutnan, Dyer and Klein

33-256- 98 See HB

A bill to be entitled
An act relating to | aw enforcenent and
correctional officers; anending s. 112.531
F.S.; redefining the terns "l aw enforcenent
of ficer" and "correctional officer" to include
part-tinme officers; defining the term"wllful
and knowi ng"; anmending s. 112.532, F.S.
revising language with respect to the rights of
| aw enforcenent and correctional officers
requiring certain officers in charge of an
investigation to be certified; authorizing an
officer to bring a civil action against an
agency for a willful and knowi ng viol ation of
part VI of chapter 112, F.S.; providing for
costs and attorney's fees; anending s. 112.533,
F.S.; authorizing officers to review conplaints
and all witten or otherw se recorded
statenents made; authorizing an officer to
review his or her personnel file under certain
ci rcunstances; authorizing the inclusion of
certain statements; anmending s. 112.534, F.S.
revising language with respect to the failure
of an agency to conply with the provisions of
part VI of chapter 112, F.S.; providing an
ef fective date.

Enacted by the Legislature of the State of Florida:

Section 1. Section 112.531, Florida Statutes, is

amended to read:

112.531 Definitions.--As used in this part, the term
1
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(1) "Law enforcenent officer" neans any person, other
than a chief of police, who is enployed full tinme or part tine

by any nmunicipality or the state or any political subdivision
t hereof and whose primary responsibility is the prevention and
detection of crinme or the enforcenent of the penal, traffic,
or highway laws of this state; and includes any person who is
appoi nted by the sheriff as a deputy sheriff pursuant to s.
30. 07.

(2) "Correctional officer" nmeans any person, other
than a superintendent, who is appointed or enployed full tine
or part tinme by the state or any political subdivision thereof

whose primary responsibility is the supervision, protection
care, custody, or control of inmates within a correctiona
institution; and includes correctional probation officers, as
defined in s. 943.10(3). However, the term"correctiona
of ficer" does not include any secretarial, clerical, or
professionally trained personnel

(3) "WIIful and knowi ng," when applied to a

vi ol ati on, neans those circunstances in which a court

determines that all three of the following criteria are net:

(a) An officer's rights under this part were violated.

(b) The interrogating officer knew or shoul d have

known the conduct violated this part.

(c) The violation was substantive in nature.

Furthernore, when a person comits a willful and know ng

violation of the rights of an officer under this part, there

shall be a presunption that the violator did not act in good

faith or use due care.

Section 2. Paragraph (c) of subsection (1) of section
112.532, Florida Statutes, is anended, paragraph (j) is added
2
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to said subsection, and subsection (3) of said section is
amended, to read:

112.532 Law enforcenent officers' and correctiona
officers' rights.--All |law enforcenent officers and
correctional officers enployed by or appointed to a | aw
enf orcenent agency or a correctional agency shall have the
following rights and privil eges:

(1) RIGHTS OF LAW ENFORCEMENT OFFI CERS AND
CORRECTI ONAL OFFI CERS WHI LE UNDER | NVESTI GATI ON. - - Whenever a
| aw enforcenent officer or correctional officer is under
i nvestigation and subject to interrogation by nenbers of his
or her agency for any reason which could | ead to disciplinary
action, denption, or dismssal, such interrogation shall be
conduct ed under the follow ng conditions:

(c) The law enforcenent officer or correctiona
of ficer under investigation shall be informed of the rank
nane, and conmand of the officer in charge of the
i nvestigation, the interrogating officer, and all persons
present during the interrogation. All questions directed to
the officer under interrogation shall be asked by and through
one interrogator at any one tine. The officer in charge of the

i nvestigation and the interrogating officer nust be actively
certified officers as defined in s. 943.10(1), (2), or (3).
(j) Notwithstanding the rights and privil eges provided

by this section, nothing in this section shall limt the right

of an agency to discipline or to pursue crinnal charges

agai nst an officer.
(3) CVIL SUTS BROUGHT BY LAW ENFORCEMENT OFFI CERS OR
CORRECTI ONAL OFFI CERS. - -
(a) Every law enforcenent officer or correctiona

of ficer shall have the right to bring civil suit agai nst any
3
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1| person, group of persons, or organi zation or corporation, or

2 | the head of such organi zation or corporation, for damages,

3 | either pecuniary or otherw se, suffered during the perfornance
4] of the officer's official duties or for abridgnment of the

5] officer's civil rights arising out of the officer's

6 | performance of official duties. Furthernore, subsequent to a

7| court's decision that a willful and know ng viol ati on has

8| occurred, a | aw enforcenent officer or correctional officer

9] shall have the right to bring a civil suit against an agency
10| for a willful and knowing violation of the officer's rights

11 | under this part.

12 (b)1. If acivil action is filed against an agency for
13 a willful and knowing violation of this part and the court

14 | determines that a willful and knowi ng violation did occur, the
15| court shall assess and award, agai nst the agency responsible,
16 | t he reasonabl e costs of enforcenent, including reasonable

17 | attorney's fees.

18 2. \VWenever an agency appeals a court's decision that
19 ) a willful and knowing violation of this part has occurred, and
20 | such decision is affirnmed, the court shall assess a reasonabl e
21| attorney's fee agai nst the agency for such appellate action
22 Section 3. Subsection (2) of section 112.533, Florida
23| Statutes, 1996 Supplenent, is anended, subsection (3) is
24 | renunbered as subsection (4), and a new subsection (3) is
25| added to said section, to read:
26 112. 533 Recei pt and processing of conplaints.--
27 (2)(a) A conplaint filed against a | aw enforcenent
28 | officer or correctional officer with a | aw enforcenent agency
29 | or correctional agency and all information obtained pursuant
30| to the investigation by the agency of such conplaint shall be
31| confidential and exenpt fromthe provisions of s. 119.07(1)
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until the investigation ceases to be active, or until the
agency head or the agency head's designee provides witten
notice to the officer who is the subject of the conplaint,
either personally or by nail, that the agency has either

1. Concluded the investigation with a finding not to
proceed with disciplinary action or to file charges; or

2. Concluded the investigation with a finding to
proceed with disciplinary action or to file charges.

Not wi t hst andi ng the foregoing provisions, the officer who is
t he subject of the conplaint may review the conplaint and al
written or otherw se recorded statenents made by or on behal f

of the conplainant and wi tnesses imediately prior to the

begi nning of the investigative interview If a witness to a
conplaint is incarcerated in a correctional facility and may
be under the supervision of, or have contact with, the officer
under investigation, only the nanes and witten or otherw se

recorded statenents of the conpl ai nant and noni ncar cer at ed
W tnesses may be reviewed by the officer under investigation
i medi ately prior to the beginning of the investigative
i ntervi ew

(b) This subsection does not apply to any public
record which is exenpt from public disclosure pursuant to s.
119.07(3). For the purposes of this subsection, an
i nvestigation shall be considered active as long as it is
continuing with a reasonable, good faith anticipation that an
adm nistrative finding will be made in the foreseeable future.
An investigation is shatH—be presuned to be inactive if no
finding is nade within 45 days after the conplaint is filed.

(c) Notwi thstandi ng other provisions of this section
the conplaint and information shall be available to | aw

5
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1| enforcenent agencies, correctional agencies, and state

2| attorneys in the conduct of a lawful crininal investigation

3 (3) An officer has the right to review his or her

4 | personnel file at reasonable tines under the supervision of

5| the designated records custodian. The officer nmay attach a

6 | concise statenent in response to any itemincluded in the file
7| and shall be sent a copy of any derogatory material that is

8| placed in the file. Furthernore, information pertaining to

9 | unfounded or unsubstanti ated anonynous conplaints shall not be
10| put in an officer's personnel file or any conplaint profile
11 | mechani sm

12 Section 4. Section 112.534, Florida Statutes, is

13 | anended to read:

14 112.534 Failure to conply.--1f any | aw enforcenent

15 | agency or correctional agency fails to conply with the

16 | requirenents of this part, a | aw enforcenent officer or

17 | correctional officer enployed by or appointed to such agency
18 | who is adversely affected persoenatty—injured by such failure
19 ) to conply may apply directly to the circuit court of the

20 | county wherein such agency is headquartered and permanently
21 | resides for an injunction to restrain and enjoin such

22 | violation of the provisions of this part and to conpel the

23 | performance of the duties inposed by this part and for a

24 | declaration as to whether the officer's rights under this part
25| have been violated in a willful and knowi ng manner. An action
26 | brought under this section shall be handl ed expeditiously by
27 | the court so as to protect the rights of the officer bringing
28 | such action. Furthernore, a willful and know ng viol ati on of
29| this part shall constitute the offense of "nisuse of official
30 | position" for purposes of consideration by the Crininal

31| Justice Standards and Trai ni ng Conmm ssion; such conduct shal
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1| be reported by the violator's agency to the comi ssion; and
2| the conmi ssion shall provide an appropriate penalty within the
3| commi ssion's disciplinary guidelines.
4 Section 5. This act shall take effect upon becoming a
5] I aw.
6
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8 LEGQ SLATI VE SUWWARY
9
Revi ses the provisions of part VI of ch, 112, F.S.
10 relating to | aw enforcenent and correctional officers to:
. Redefine the terns "l aw enforcement officer” and
11 "correctional officer" to include part-tine officers.
] 2. fine the term"willful and know ng" to nean a
12 violation of the part under those circunstances in which
a court determnes that an officer's rights under the
13 part were violated, the interrogating officer knew or
shoul d. have known t he conduct violated the part, and the
14 vi ol ati on was_ substantive in nature.
] . Provide that the officer in charge of the
15 i nvestigation under the part and the interrogating
of ficer nmust be actively certified officers.
16 . Provide that every | aw enforcenent officer or
correctional officer shall have the right to brlng a
17 civil action aﬂalnst_an agency for a willful and know ng
violation of the officer'S rights under the ﬂart. ]
18 ] Provide that an offiCer has the right to review
his or_her personnel file at reasonable tines under the
19 supervi sion of a designated records custodi an and the
officer may attach a concise statenent in response to any
20 itemincluded in the file.. ]
6. . Revise Ian?uage with respect to failure to
21 conply with the part.
22 . .
(See bill for details.)
23
24
25
26
27
28
29
30
31
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