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Florida Senate - 1998 CS for SB"s 360 & 350

By the Committee on Criminal Justice and Senators Burt, Klein
Bronson, Canpbell, Crist, Qutnman, Horne, Turner and Silver

307-1626-98
A bill to be entitled
An act relating to execution; anending s.
922.10, F.S.; providing for execution by neans
of lethal injection if electrocution is held to
be unconstitutional; providing |egislative
intent; providing an effective date.

WHEREAS, the Legislature finds that the existing nethod
of carrying out a sentence of death in Florida is by
el ectrocution, and

WHEREAS, the Legislature has previously deternined that
death by electrocution is the preferred nethod of carrying out
the death penalty, and the death penalty should be carried out
in aswift and sure nmanner, and

WHEREAS, the Florida Suprene Court, in Jones v.
Butterworth, Case No. 90,231 (COctober 20, 1997), has held
death by electrocution to be a constitutional nethod of
i mposing the death penalty in Florida, and

WHEREAS, the Legislature intends to ensure that the
| awf ul puni shnent of death inposed on persons in this state is
carried out, and considers it to be appropriate to provide an
alternative nethod for inposing death only in the event that
the United States Suprene Court, the United States Court of
Appeal s for the Eleventh Crcuit, or the Florida Suprene Court
decl ares death by el ectrocution to be unconstitutional, and

WHEREAS, changing the nethod of carrying out the death
penalty both for those previously sentenced and for those who
will be sentenced in the future is nmerely procedural and does
not increase the quantum of punishnment inposed upon a
def endant and t herefore does not violate the prohibition
agai nst ex post facto | aws under the Constitution of the
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United States, Malloy v. South Carolina, 237 U S. 180 (1915),
and Ex Parte Kenneth Granviel, 561 S.W2d 503 (Tex. App.
1978), and

WHEREAS, in the case of Malloy v. South Carolina, 237
U S. 180 (1915), the United States Suprene Court held that a
change in the nethod of execution does not change the penalty
for the crine of nmurder, but only the nethod of inducing
deat h, when under such a change sone of the odious features
incident to the old nethod are abated by the new nethod, and

WHEREAS, the Florida Suprene Court has previously
declared, in the case of Dobbert v. State, 375 So.2d 1069
(Fla. 1979), affirned in Dobbert v. Florida, 432 U S. 282,
that changing the practices and procedures of the application
of the death penalty statute does not violate the provisions
of Article X, Section 9 of the Florida Constitution or the "ex
post facto" clauses of the Florida and United States
Constituti ons, NOW THEREFORE,

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 922.10, Florida Statutes, is
amended to read:
922.10 Execution of death sentence; executioner. --
(1) A death sentence shall be executed by
el ectrocution. If electrocution is held to be unconstitutiona
by the Florida Suprene Court, the United States Court of
Appeal s for the Eleventh Circuit, or the United States Suprene

Court, all persons sentenced to death for a capital crine

shal |l be executed by lethal injection. The superintendent

warderr of the state prison shall designate the executioner
Information which, if released, would identify the executioner
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is confidential and exenpt fromthe provisions of s. 119.07(1)
and s. 24(a), Art. | of the State Constitution. The warrant
aut hori zi ng the execution shall be read to the convicted

person i nmedi ately before execution
(2) The provisions of the opinion and all points of

| aw decided by the United States Suprene Court in Malloy v.
South Carolina, 237 U S. 180(1915), finding that the Ex Post
Facto O ause of the United States Constitution is not violated

by a legislatively enacted change in the nethod of execution

for a sentence of death validly inposed for previously

commtted capital nurders, are adopted by the Legislature as

the statute law of this state.

(3) A change in the nethod of execution does not

i ncrease the punishnent or nodify the statutory penalty of

death for capital nurder. Any legislative change to the nethod

of execution for the crine of capital nmurder does not violate
s. 10, Art. I, or s. 9, Art. X of the State Constitution.
Section 2. This act shall take effect upon becoming a

| aw.
STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

Senate Bill's 360 and 350
Ref erences the United States Court of Appeals for the
El eventh Circuit for the purpose of providing that if
that court declares electrocution to be unconstitutional
lethal injection shall be the nethod of execution
Adopt s the oglnlon and points of law in Mlloy v. South
Carolina, 237 U S. 180 P1915), in which the United States
Suprenme Court held that a iegislative change in the
nmet hod of execution does not “violate federal ex post

facto | aw.

Provides that a change in the nethod of execution does
not increase the punishnment or nodify the death enalt
nor does it violate Article |, Section 10, or Article X
Section 9, Florida Constitution.
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