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Fl ori da House of Representatives - 1997 CS/ HB 361

Ey the Committee on Busi ness Regul ation & Consuner Affairs
and Representatives Jacobs and Morseée

A bill to be entitled
An act relating to assistive technol ogy
devices; creating part Il of chapter 427,
F.S.; creating the "Assistive Technol ogy Device
Warranty Act"; providing definitions; requiring
an express warranty for nanufacturers who sel
assi stive technol ogy devices; requiring refund,
repl acenent, or repair of nonconform ng
assi stive technol ogy devices; requiring
di scl osure of reasons for return before resale
or re-lease; allow ng consuners the option of
submtting disputes to arbitration; pernmtting
action for damages for violation of the act;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Part |Il of chapter 427, Florida Statutes,
consi sting of sections 427.801, 427.802, 427.803, 427.804,
427.805, and 427.806, is created to read:

427.801 Short title.--This part may be cited as the
" Assi stive Technol ogy Device Warranty Act."

427.802 Definitions.--As used in this part:
(1) "Assistive technol ogy devices" neans nanua

wheel chairs, notorized wheelchairs, notorized scooters,

voi ce-synt hesi zed conputer nodul es, optical scanners, talking

software, braille printers, environnental control devices for

use by a person with quadripl egia, notor vehicle adaptive

transportation aids, and specialty beds, including a

denonstrator, that a consuner purchases or accepts transfer of

in this state for use by a person with a disability.
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(2) "Person with a disability" means any person who

has one or nore pernmanent physical or nental limtations that

restrict his or her ability to performthe nornmal activities

of daily living and i npede his or her capacity to live

i ndependent | y.

(3) "Assistive technol ogy device deal er" neans a

person who is in the business of selling assistive technol ogy

devi ces.
(4) "Assistive technol ogy device |lessor" neans a

person who | eases an assistive technol ogy device to a

consuner, or who holds the lessor's rights, under a witten

| ease.
(5) "Collateral costs" neans expenses incurred by a

consuner in connection with the repair of a nonconformty,

i ncluding the costs of obtaining an alternative assistive

t echnol ogy devi ce.

(6) "Consuner" neans any of the foll ow ng:

(a) The purchaser of an assistive technol ogy device,

if the assistive technol ogy device was purchased from an

assi stive technol ogy device deal er or manufacturer for

pur poses ot her than resal e.

(b) A person to whomthe assistive technol ogy device

is transferred for purposes other than resale, if the transfer

occurs before the expiration of an express warranty applicabl e

to the assistive technol ogy device.

(c) A person who may enforce the warranty.

(d) A person who | eases an assistive technol ogy device

froman assistive technol ogy device | essor under a witten

| ease.
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(7) "Denobnstrator" neans an assi stive technol ogy

device used primarily for the purpose of denobnstration to the

publi c.
(8) "Early ternmination cost" nmeans any expense or

obligation that an assistive technol ogy device | essor incurs

as a result of both the termnation of a witten | ease before

the termnation date set forth in that | ease and the return of

an assistive technol ogy device to a manufacturer pursuant to

this section. The termincludes a penalty for prepaynent

under a financial arrangenent.

(9) "Early ternmination saving" nmeans any expense or

obligation that an assistive technol ogy device | essor avoids

as a result of both the termnation of a witten | ease before

the termnation date set forth in the | ease and the return of

an assistive technol ogy device to a manufacturer pursuant to

this section. The termincludes an interest charge that the

assi stive technol ogy device | essor would have paid to finance

t he assistive technol ogy device or, if the assistive

t echnol ogy devi ce | essor does not finance the assistive

t echnol ogy device, the difference between the total anount for

which the | ease obligates the consuner during the period of

the lease termremaining after the early term nation and the

present val ue of that anpunt at the date of the early

term nati on.

(10) "Manufacturer" neans a business entity that

manuf act ures or produces assistive technol ogy devices for sale

and agents of that business entity, including an inporter, a

distributor, a factory branch, a distributor branch, and any

warrantors of the manufacturer's assistive technol ogy devi ce,

but not including an assistive technol ogy device deal er
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1 (11) "Nonconformty" neans a condition or defect of an
2 | assistive technol ogy device which substantially inpairs the
3| use, value, or safety of the device and which is covered by an
4 | express warranty applicable to the assistive technol ogy
5| devi ce, but does not include a condition or defect that is the
6| result of abuse, neglect, or unauthorized nodification or
7] alteration of the assistive technol ogy device by a consuner
8 (12) "Reasonable attenpt to repair" neans, within the
9] terns of an express warranty applicable to a new assistive
10 | technol ogy devi ce:
11 (a) A maximumof three efforts by the nmanufacturer
12 | the assistive technol ogy device lessor, or any of the
13 | manufacturer's authori zed assistive technol ogy device deal ers
14 ) to repair a nonconfornmity that is subject to repair under the
15| warranty, or
16 (b) The passage of at |east 30 cunul ative days during
17 | which the assistive technol ogy device is out of service
18 | because of a nonconformity that is covered by the warranty.
19 427.803 Express warranty.--A nanufacturer who sells a
20 | new assi stive technol ogy device to a consuner, either directly
21| or through an assistive technol ogy device deal er, shal
22 | furnish the consuner with an express warranty for the
23 | assistive technol ogy device. The duration of the express
24 | warranty nust be at least 1 year after first delivery of the
25 | assistive technol ogy device to the consunmer. |n the absence
26 | of an express warranty fromthe manufacturer, the manufacturer
27 | is considered to have expressly warranted to the consuner of
28 | an assistive technol ogy device that, for a period of 1 year
29 | after the date of first delivery to the consuner, the
30 | assistive technology device will be free fromany condition or
31
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defect that substantially inpairs the value of the assistive

t echnol ogy device to the consuner

427.804 Repair of nonconforning assistive technol ogy

devi ces; refund or replacenent of devices after attenpt to

repair; sale or |ease of returned device; arbitration

limtation of rights.--

(1) |If a new assistive technol ogy device does not

conformto an applicabl e express warranty and the consuner

reports the nonconfornmty to the nanufacturer, the assistive

t echnol ogy device | essor, or any of the manufacturer's

aut hori zed assi stive technol ogy devi ce deal ers and nakes the

assi stive technol ogy device available for repair within 1 year

after first delivery or return of the assistive technol ogy

device to the consuner, the nonconfornity nust be repaired at

no charge to the consuner

(2) |If, after a reasonable attenpt to repair, the

nonconformity is not repaired, the nanufacturer, at the

direction of a consuner as defined in s. 427.802(6)(a)-(c),

nmust do one of the foll ow ng:

(a) Accept return of the assistive technol ogy device

and replace the assistive technol ogy device with a conparabl e

new assi stive technol ogy device and refund any coll atera

costs.
(b) Accept return of the assistive technol ogy device

and refund to the consuner and to any holder of a perfected

security interest in the consuner's assistive technol ogy

device, as the interest nmay appear, the full purchase price

pl us any finance charge anount paid by the consuner at the

point of sale, and collateral costs.

(c) Wth respect to a consunmer as defined in s.

427.802(6) (d), accept return of the assistive technol ogy
5
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device, refund to the assistive technol ogy device | essor and

to any hol der of a perfected security interest in the

assi stive technol ogy device, as the interest nay appear, the

current value of the witten |ease, and refund to the consuner

t he anobunt that the consunmer paid under the witten | ease plus

any collateral costs.

(3) The current value of the witten | ease equals the

total anount for which the | ease obligates the consuner during

the period of the | ease renmmining after its early ternination

pl us the assistive technol ogy device dealer's early

ternmination costs and the val ue of the assistive technol ogy

device at the |l ease expiration date if the | ease sets forth

the value, | ess the assistive technol ogy device lessor's early

terni nation savings.

(4) To receive a conparable new assistive technol ogy

device or a refund due under paragraph (2)(a), a consuner nust

offer to the manufacturer of the assistive technol ogy device

havi ng the nonconformity to transfer possession of the

assi stive technol ogy device to the manufacturer. No |later

than 30 days after the offer, the nanufacturer shall provide

the consuner with the conparabl e assistive technol ogy device

or refund. Wen the manufacturer provides the conparabl e

assi stive technol ogy device or refund, the consuner shal

return the assistive technol ogy devi ce having the

nonconfornmity to the manufacturer, along with any endorsenents

necessary to transfer real possession to the manufacturer

(5) To receive a refund due under paragraph (2)(b), a

consuner nust offer to return the assistive technol ogy device

havi ng the nonconformity to its manufacturer. No later than

30 days after the offer, the manufacturer shall provide the

refund to the consuner. Wen the manufacturer provides the
6
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refund, the consuner shall return to the manufacturer the

assi stive technol ogy devi ce having the nonconfornmity.

(6) To receive a refund due under paragraph (2)(c), an

assi stive technol ogy device | essor nust offer to transfer

possessi on of the assistive technol ogy devi ce having the

nonconformty to its manufacturer. No later than 30 days

after the offer, the manufacturer shall provide the refund to

t he assistive technol ogy device | essor. Wen the manufacturer

provides the refund, the assistive technol ogy device | essor

shal |l provide to the manufacturer any endorsenents necessary

to transfer |egal possession to the nanufacturer

(7) A person may not enforce the | ease against the

consuner after the consuner receives a refund due under

par agraph (2)(c).

(8) An assistive technology device that is returned by

a consuner or assistive technol ogy device lessor in this

state, or by a consuner or assistive technol ogy device | essor

in another state under a sinmlar |aw of that state, nay not be

sold or leased again in this state, unless full disclosure of

the reasons for return is nade to any prospective buyer or

| essee.
(9) Each consuner may submit any di spute arising under

this part to an alternative arbitrati on nechani sm established

pursuant to chapter 682. Upon notice by the consuner, al

manuf acturers nust submt to such alternative arbitration

(10) Such alternative arbitration nust be conducted by

a professional arbitrator or arbitration firm appointed under

chapter 682 and any applicable rules. These procedures nust

provide for the personal objectivity of the arbitrators and

for the right of each party to present its case, to be in
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1| attendance during any presentation nade by the other party,
2] and to rebut or refute such a presentation

3 (11) This part does not limt rights or renedies

4 | available to a consuner under any other |aw,

5 427.805 Wiver.--Any waiver by a consuner of rights
6 | under this part is void.

7 427.806 Action for damages.--1n addition to pursuing
8 | any other renedy, a consuner may bring an action to recover
9 | dammges for any injury caused by a violation of this part.
10| The court shall award a consuner who prevails in such an

11 ] action twice the anbunt of any pecuniary |oss, together with
12 | costs, disbursenents, and reasonable attorney's fees, and any
13| equitable relief that the court determines is appropriate.
14 Section 2. This act shall take effect July 1, 1997.
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