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By Representative Fischer

1 Abill to be entitled

2 An act relating to assisted living facilities;
3 anending s. 400.402, F.S.; revising

4 definitions; anending s. 400.404, F.S.

5 provi di ng additional exenptions fromlicensure
6 as an assisted living facility; amending ss.

7 400. 407 and 400.408, F.S.; reorgani zing and

8 revising provisions relating to unl awf ul

9 facilities; providing penalties; requiring

10 report of unlicensed facilities by health care
11 practitioners and facility owners or

12 adm ni strators; providing for disciplinary

13 actions; revising provisions relating to

14 referral to unlicensed facilities; providing
15 for certain notice to service providers;

16 anmending s. 400.411, F.S.; revising

17 requirenents for an initial application for

18 license; providing for a fee; anending s

19 400.414, F.S.; revising authority and grounds
20 for denial, revocation, or suspension of
21 licenses or inposition of admi nistrative fines;
22 specifying terns for review of proceedi ngs
23 chal | engi ng adni ni strative actions; anending s.
24 400.415, F.S.; requiring a facility to post
25 notice of a noratoriumon adm ssions; providing
26 for rules establishing grounds for inposition
27 of a noratorium anending s. 400.417, F.S.
28 providing for coordi nated expiration of a
29 facility's license; revising requirenents for
30 license renewal ; providing for rules; anending
31 s. 400.4174, F.S.; providing requirenents for
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1 background screening of facility owners,

2 adm nistrators, financial officers, corporate
3 of ficers or board nenbers, and enpl oyees;

4 providing for provisional licensure of a

5 facility under certain circunstances, while

6 screening is conpleted; providing for rules;

7 anending s. 400.4176, F.S.; revising tine

8 requi rement for notice of change of

9 adm ni strator; anendi ng ss. 400.418, 400. 422,
10 400. 452, and 400.036, F.S.; correcting

11 references and cross references; anendi ng s.
12 400.419, F.S.; revising procedures relating to
13 vi ol ations and penalties; increasing

14 adm nistrative fines for specified classes of
15 vi ol ations; authorizing doubl ed fines under

16 certain circunmstances; providing fines for

17 unlicensed operation of a facility and for

18 failure to apply for a change of ownership

19 license; authorizing a survey fee to cover the
20 cost of certain conplaint investigations;
21 providing for corrective action plans to
22 correct violations; expanding dissenination of
23 information regarding facilities sanctioned or
24 fined; anmending s. 400.428, F.S.; providing for
25 surveys to determ ne conpliance with facility
26 standards and residents' rights; anending s.
27 400. 474, F.S.; providing for disciplinary
28 action agai nst a hone health agency or enpl oyee
29 providing services in an unlicensed assisted
30 living facility or adult fanily-care hone;
31 anending s. 400.618, F.S.; revising the
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definition of "adult-famly care hone"
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 400.402, Florida Statutes, is
amended to read:

400.402 Definitions.--Wen used in this part, untess
the—context—otherwse—+egui+res-the term

(1) "Activities of daily living" neans functions and
tasks for self-care, including anbul ation, bathing, dressing,
eating, groonmng, and toileting, and other sinilar tasks.

(2) "Adninistrator" neans an individual at |east 21
years of age who is responsible for the operation and

nai nt enance who—has—generat—admini-strative—eharge of an

assisted living facility.
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5 | untess—thefactHtty—+st+Hrecensed—as—an—adu-t—famty—care—hore—
6 (3) t4)» "Agency" neans the Agency for Health Care

7 | Adni ni stration.

8 (4) 5y "Aging in place" or "age in place" neans the

9 | process of providing increased or adjusted services to a

10 | person to conpensate for by—whiech—aperson—chooses—torenatn
11 | irr—a+estdentat—environrent—despite the physical or nental

12 | decline that may occur with the aging process, in order to

13 | maxi ni ze—For—aging—in—ptace—to—occur—needed—services—are
14 | added,—inecreaset,—or—adjusted—to—conpensatefor—thephysical
15 | er—rentat—decHnre—of—the—individval—white—wwaximwizing t he

16 | person's dignity and i ndependence and pernmit themto remain in
17| a famliar, noninstitutional, residential environnent for as
18 | long as possible. Such services may be provided by facility
19 | staff, volunteers, famly, or friends, or through contractua
20 | arrangenments with a third party.

21 . i . ,

22 | business—enti-ty—a persoet—appointetd—by—such—entity—to—rake

23 | apptrecationtor—atiecense—

24 (5) A "Assistance with activities of daily I|iving"

25 | neans direct physical assistance with activities of daily

26 | living as defined in subsection (1).

27 (6) "Assisted living facility" means any buil ding or
28 | buildings, section or distinct part of a building, private

29 | hone, boardi ng hone, hone for the aged, or other residential
30| facility, whether operated for profit or not, which undertakes
31| through its ownership or nmanagenent to provide housi ng, neals,

4
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1| and one or nore personal services on a 24-hour basis to one or
2| nore adults who are not relatives of the owner or

3| adm nistrator, and which may in addition provi de extended

4| congregate care or linmted nursing services, or house nental

5] health residents, when specifically licensed to do so under

6| this part.

7 (7)8)y "Chenical restraint” means a pharnmacol ogi ¢ drug
8 | that physically limts, restricts, or deprives an individua

9| of novenent or nobility, and is used for discipline or

10 | conveni ence and not required for the treatnent of nedica

11 | synpt ons.

12 (8) 9y "Comunity living support plan" neans a witten
13 | docunent prepared by a nental health resident and the nental
14 | health case nmanager of that resident in consultation with the
15| adninistrator of the facility or the adm nistrator's desi gnee.
16 | A copy nust be provided to the adninistrator. The plan nust

17 | include information about the supports, services, and speci al
18 | needs of the resident which enable the resident to live in the
19 | assisted living facility.
20 (9) £36) "Cooperative agreenment” means a witten
21 | statenent of understandi ng between a nental health care
22 | services provider and the adm nistrator of the assisted living
23| facility with a limted nental health license in which a
24 | nental health resident is living. The agreenent specifies
25| directions for accessing energency and after-hours care for
26 | the nmental health resident and a nethod by which the staff of
27 | the facility can recogni ze and respond to the signs and
28 | synptons particular to that nental health resident that
29 | indicate the need for professional services. The cooperative
30 | agreenent nmay be a conponent of the comrunity living support
31| pl an.
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1 (10) (3> "Departnent” neans the Departnent of Elderly
2| Affairs.

3 (11) (2 "Energency" neans a situation, physica

4| condition, or nethod of operation which presents inm nent

5| danger of death or serious physical or nental harmto facility
6 | residents.

7 (12) (13) "Extended congregate care" means acts beyond
8 | those authorized in subsection(17){16)that may be perforned
9 | pursuant to chapter 464 by persons licensed thereunder while
10| carrying out their professional duties, and other supportive
11 | services which may be specified by rule. The purpose of such
12 | services is to enable residents to age in place in a

13 | residential environnent despite nental or physical linmtations
14 | that might otherwi se disqualify themfromresidency in a

15| facility licensed under this part.

16 (13) 34y "Cuardi an" neans a person to whomthe | aw has
17 | entrusted the custody and control of the person or property,
18 | or both, of a person who has been | egally adjudged

19 | i ncapacit at ed.

20 (14) 15) "Lim ted nursing services" neans acts that

21| may be perfornmed pursuant to chapter 464 by persons |icensed
22 | thereunder while carrying out their professional duties but
23| limted to those acts which the departnent specifies by rule.
24 | Acts which may be specified by rule as allowable linmted

25 | nursing services shall be for persons who neet the adm ssion
26 | criteria established by the departnment for assisted |iving
27 | facilities and shall not be conpl ex enough to require 24-hour
28 | nursing supervision and may include such services as the

29 | application and care of routine dressings, and care of casts,
30 | braces, and splints.

31

6
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(15) 36> "Managed ri sk" means the process by which the
facility staff discuss the service plan and the needs of the

resident with the resident and, if applicable, the resident's
representative or designee or the resident's surrogate,
guardi an, or attorney in fact, in such a way that the
consequences of a decision, including any inherent risk, are
explained to all parties and reviewed periodically in
conjunction with the service plan, taking into account changes
in the resident's status and the ability of the facility to
respond accordingly.

(16) 7 "Mental health resident” nmeans an individua
who receives social security disability incone due to a nental
di sorder as determined by the Social Security Adm nistration
or receives supplenental security incone due to a nental
di sorder as determined by the Social Security Adm nistration
and receives optional state suppl enentation

(17) £38) "Personal services" include, but are not
l[imted to, such services as: individual assistance with or
supervi sion of essential activities of daily living as defined
in subsection (1), and other sinilar services which the
departnment may define. "Personal services" shall not be
construed to nmean the provision of nedical, nursing, dental
or nental health services by the staff of a facility, except
as provided in this part. In addition, an energency response
device installed in the apartnment or living area of a resident
shall not be classified as a personal service.

(18) (19) "Physical restraint” neans a device which
physically limts, restricts, or deprives an individual of
novenent or nobility, including, but not limted to, a
hal f-bed rail, a full-bed rail, a geriatric chair, and a posey
restraint. The term "physical restraint" shall al so include

7
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any device which was not specifically manufactured as a
restraint but which has been altered, arranged, or otherw se
used for this purpose. The termshall not include bandage
mat eri al used for the purpose of binding a wound or injury.
(19) "Relative" neans an individual who is the father

not her, son, daughter, brother, sister, grandnother

gr andf at her, great-grandnot her, great-grandfather, grandson

gr anddaughter, uncle, aunt, first cousin, nephew, niece,

husband, wife, father-in-law, nother-in-law, son-in-|aw

daughter-in-law, brother-in-law, sister-in-law, stepson,

st epdaught er, stepbrother, stepsister, half-brother, or

hal f -si ster of an owner or adm ni strator

(20) "Resident" neans a person 18 years of age or
ol der, residing in and receiving care froma facility.

(21) "Resident's representative or designee" neans a
person ot her than the owner, or an agent or enployee of the
facility, designated in witing by the resident, if legally
conpetent, to receive notice of changes in the contract
executed pursuant to s. 400.424; to receive notice of and to
participate in neetings between the resident and the facility
owner, administrator, or staff concerning the rights of the
resident; to assist the resident in contacting the onbudsnan
council if the resident has a conplaint against the facility;
or to bring legal action on behalf of the resident pursuant to
s. 400. 429.

(22) "Service plan" neans a witten plan, devel oped
and agreed upon by the resident and, if applicable, the
resident's representative or designee or the resident's
surrogate, guardian, or attorney in fact, if any, and the
adm ni strator or designee representing the facility, which
addr esses the uni que physical and psychosoci al needs,

8
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abilities, and personal preferences of each resident receiving
ext ended congregate care services. The plan shall include a
brief witten description, in easily understood | anguage, of
what services shall be provided, who shall provide the
services, when the services shall be rendered, and the

pur poses and benefits of the services.

(23) "Shared responsibility" nmeans exploring the
options available to a resident within a facility and the
risks involved with each option when naki ng deci si ons
pertaining to the resident's abilities, preferences, and
servi ce needs, thereby enabling the resident and, if
applicable, the resident's representative or designee, or the
resident's surrogate, guardian, or attorney in fact, and the
facility to devel op a service plan which best neets the
resident's needs and seeks to inprove the resident's quality
of life.

(24) "Supervision of activities of daily living" neans
rem nding residents to engage in activities of daily living,
and, when necessary, observing or providing verbal cuing to
residents while they performthese activities.

(25) "Supervision of self-adm nistered nedication”
neans reninding residents to take nedi cation, opening bottle
caps for residents, opening prepackaged nedication for
residents, reading the nedication |label to residents,
observing residents while they take nedication, checking the
sel f-adm ni st ered dosage agai nst the | abel of the container
reassuring residents that they have obtai ned and are taking
t he dosage as prescribed, keeping daily records of when
residents receive supervision pursuant to this subsection, and
i medi ately reporting noticeable changes in the condition of a
resident to the resident's physician and the resident's case

9
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1| manager, if one exists. Residents who are capabl e of

2| adm nistering their own nedication shall be allowed to do so.
3 (26) "Supplenental security incone," Title XVI of the
4| Social Security Act, neans a programthrough which the Federa
5| Governnent guarantees a minimum nonthly incone to every person
6 | who is age 65 or older, or disabled, or blind and neets the

7 | incone and asset requirenents.

8 (27) "Supportive services" neans services designed to
9 | encourage and assi st aged persons or adults with disabilities
10| to remain in the least restrictive living environment and to
11 | maintain their independence as |ong as possi bl e.

12 (28) "Twenty-four-hour nursing supervision" neans

13 | services that are ordered by a physician for a resident whose
14 | condition requires the supervision of a physician and

15| continued nonitoring of vital signs and physical status. Such
16 | services shall be: nedically conplex enough to require

17 | constant supervision, assessnent, planning, or intervention by
18 | a nurse; required to be perfornmed by or under the direct

19 | supervision of |licensed nursing personnel or other
20 | professional personnel for safe and effective perfornmance;
21 | required on a daily basis; and consistent with the nature and
22 | severity of the resident's condition or the di sease state or
23 | stage.
24 Section 2. Subsection (2) of section 400.404, Florida
25| Statutes, is anended to read:
26 400.404 Facilities to be licensed; exenptions.--
27 (2) The following are exenpt fromlicensure under this
28 | part:
29 (a) Any facility, institution, or other place operated
30| by the Federal Governnent or any agency of the Federa
31 | Governnent.

10
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(b) Any facility or part of a facility |licensed under
chapter 393 or chapter 394.
(c) Any facility licensed as an adult fam |y-care hone

under part VII.

(d) Any person who provides housing, neals, and one or

nore personal services on a 24-hour basis in the person's own

hone and is not required to be |icensed as an adult

fam |ly-care hone under part VII.

(e)fte)y Any hone or facility approved by the United
States Department of Veterans Affairs as a residential care
hone wherein care is provided exclusively to three or fewer
vet er ans.

(f)¢td)y Any facility that has been incorporated in this
state for 50 years or nore on or before July 1, 1983, and the
board of directors of which is noninated or elected by the
residents, until the facility is sold or its ownership is
transferred; or any facility, with inprovenents or additions
t hereto, which has exi sted and operated continuously in this
state for 60 years or nore on or before July 1, 1989, is
directly or indirectly owned and operated by a nationally
recogni zed fraternal organization, is not open to the public,
and accepts only its own nenbers and their spouses as
resi dents.

(g)fe)y Any facility certified under chapter 651, or a
retirenent community, may provide services authorized under
this part or part IV of this chapter to its residents who live
in single-fam |y hones, dupl exes, quadrupl exes, or apartnents
| ocated on the canpus without obtaining a |license to operate
an assisted living facility if residential units within such
bui l di ngs are used by residents who do not require staff
supervision for that portion of the day when personal services

11
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1| are not being delivered and the owner obtains a hone health

2| license to provide such services. However, any building or

3| distinct part of a building on the canpus that is designated
4 | for persons who receive personal services and require

5| supervi sion beyond that which is available while such services
6 | are being rendered nust be licensed in accordance with this

7| part. If a facility provides personal services to residents

8 | who do not otherw se require supervision and the owner is not
9| licensed as a hone health agency, the buildings or distinct
10 | parts of buildings where such services are rendered nust be
11| licensed under this part. A resident of a facility that

12 | obtains a hone health license may contract with a hone health
13 | agency of his or her choice, provided that the hone health

14 | agency provides liability insurance and workers' conpensation
15| coverage for its enployees. Facilities covered by this

16 | exenption may establish policies that give residents the

17 | option of contracting for services and care beyond that which
18 | is provided by the facility to enable themto age in place.
19 | For purposes of this section, a retirenment community consists
20| of a facility licensed under this part or under part Il, and
21 | apartnents designed for independent living |ocated on the sane
22 | canpus.

23 Section 3. Subsection (1) of section 400.407, Florida
24 | Statutes, is anended to read:

25 400. 407 License required; fee, display.--

26 (1) A license issued by the agency is required for an
27 | assisted living facility operating in this state.

28 ta—t+H—s—untawul—to—-operate—or—maintatn—afaciHty
29 | without—Hrst—obtatning—fromthe—agency—aH-eense—authorizing
30 | sueh—operation—

31
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1 F ’ Lt : o f the facHty—tt
5 . I T w . . w o I
3 . I e e ed . . I
4 . : L . I e . he—heatth
5 F ’ Lt : o f the focitiio
6 Section 4. Section 400.408, Florida Statutes, is
7 | anended to read:

8 400.408 Unlicensed facilities;referral of person for
9| residency to unlicensed facility; penalties penatty;

10 | verification of licensure status.--

11 (1) It is unlawmful to own, operate, or nmmintain an

12 | assisted living facility without obtaining a |license under

13| this part.

14 (a)1. Except as provided under subparagraph 2., any

15 | person who owns, operates, or nmamintains an unlicensed assisted

16 | living facility comrts a felony of the third degree,

17 | puni shable as provided in s. 775.082, s. 775.083, or s.

18 | 775.084. Any person who commits a second or subsequent

19 | violation under this paragraph conmits a second degree fel ony

20 | puni shabl e as provided under s. 775.082, s. 775.083, or s.

21| 775.084. Application for licensure within 10 worki ng days

22 | after notification shall be an affirmative defense to this

23| felony violation

24 2. Any person who owns, operates, or nmaintains an

25| unlicensed assisted living facility due to a change in this

26 | part or a nodification in departnent policy or rule within 6

27 | nonths after the effective date of this act and who, within 10

28 | worki ng days after receiving notification fromthe agency,

29 | fails to cease operation or apply for a license under this

30| part comrits a felony of the third degree, punishable as

31| provided ins. 775.082, s. 775.083, or s. 775.084.

14
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1 (b) Any facility which fails to becone licensed or

2 | ceases operation after agency notification may be fined for

3 | each day of nonconpliance pursuant to s. 400.419.

4 (c) \When an owner has an interest in nore than one

5| assisted living facility, and fails to |license any one of

6| these facilities, the agency may revoke the |license or inpose
7] a noratoriumon any or all of the licensed facilities unti

8| such tine as the unlicensed facility is |icensed or ceases

9 | operation.

10 (d) |If the agency determ nes that an owner is

11 | operating or nmaintaining an assisted living facility wi thout
12 | obtaining a license and deternines that a condition exists in
13| the facility that poses a threat to the health, safety, or

14 | welfare of a resident of the facility, the owner is subject to
15| the sane actions and fines inposed against a licensed facility
16 | as specified in ss. 400.414 and 400. 419.

17 (e) Any health care practitioner licensed by the

18 | Departnent of Health, or any owner or adnministrator of a

19| facility licensed by the agency, who has know edge of an

20 | unlicensed assisted living facility and fails to report that
21| facility to the agency or |aw enforcenent entity shall cause
22 | the licensed health care practitioner or licensed facility to
23| be subject to disciplinary action by the appropriate |icensing
24 | departnent, agency, or board.

25 (2)tH- It is unlawmful to knowingly refer a person for
26 | residency to an unlicensed faecitty—that—provides—services

27 | that—ay—onty—beprovided—by—an assisted living facility; to
28 | an assisted living facility the license of which is under

29 | denial or has been suspended or revoked; or to an assisted

30| living & facility that has a noratoriumon adm ssions. Any
31 | person who violates this subsection comits +s—guitty—of a

15
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1| noncrimnal violation, punishable by a fine not exceedi ng $500
2| as provided in s. 775.083.

3 (a) Any enployee of the agency or departnent, or the
4 | Departnent of Children and Fanily Heatth—and—RehabiHtative

5] Services, who knowingly refers a person for residency to an

6| unlicensed facility; to a facility the license of which is

7 | under denial or has been suspended or revoked; or to a

8| facility that has a noratoriumon adnissions is subject to

9| disciplinary action by the agency or departnent, or the

10 | Departnent of Children and Fanily Heatth—antd—RehabitHtative
11 | Servi ces.

12 (b) The enpl oyer of any person who is under contract
13| with the agency or departnent, or the Departnent of Children
14 | and Fanily Heatth—and—RehabtHtative Services, and who

15| knowi ngly refers a person for residency to an unlicensed

16 | facility; to a facility the license of which is under denial
17 | or has been suspended or revoked; or to a facility that has a
18 | noratorium on adm ssions shall be fined and required to

19 | prepare a corrective action plan designed to prevent such

20 | referrals.

21 (c) 2y The agency shall provide the departnment and the
22 | Departnent of Children and Fanily Heatth—antd—Rehabititative
23| Services with a list of licensed facilities within each county
24 | and shall update the list at |east quarterly nenthby.

25 (d) 3y At least annually, the agency shall notify, in
26 | appropriate trade publications as—defined—by—+ute, physicians
27 | licensed under chapter 458 or chapter 459 purstant—to—chapter
28 | 458—osteopathie—phystetrans—tHcensedpursuant—to—chapter—459,
29 | hospital s |icensed under ptrstant—to—part—+—of chapter 395,
30 | antt nursing hone facilities |licensed under purstant—to part |
31| of this chapter, and enpl oyees of the agency or the

16
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departnent, or the Departnent of Children and Fanily Heatth
ant—Rehabi-H-tative Services, who are responsi bl e having—a

responstbi-H-ty for referring persons for residency, that it is
unl awful to knowingly refer a person for residency to an

unl i censed assisted—+iving facility and shaH—motify—them of

the penalty for violating such prohibition. The departnment and

the Departnent of Children and Fanmily Services shall, in turn,

notify service providers under contract to the respective

departnments who have responsibility for resident referrals to

facilities. Further, the notice nust direct each noticed
facility and individual to contact the appropriate agency
office in order to verify the licensure status of any facility
prior to referring any person for residency. Each notice nust
i ncl ude the nane, telephone nunber, and nmiling address of the
appropriate office to contact.

Section 5. Section 400.411, Florida Statutes, is
amended to read:

400.411 Initial application for license; provisiona
license.--

(1) Application for license shall be nade to the
agency on fornms furnished by it and shall be acconpani ed by
the appropriate |license fee. The agency may charge a

reasonabl e fee to cover the cost of duplication and postage

for all application forms and printed infornmati on provided.

I ¥ . had . TION ot e
reguired—by—+utes—of—thedepartwent—to—estabH-sh—that—the
. o I .

(2) The applicant may be an individual owner

corporation, partnership, firm association, or governnental

entity.

17
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(3) 2y The application shall be signed by the
appl i cant under oath and shall contain the follow ng:

(a) The nane, address, date of birth, and soci al
security nunber of the applicant and the nane by which the
facility is to be known. Purstant—theretor

+ If the applicant is a firm partnership, or
associ ation, the application shall contain the nane, address,
date of birth, and social security nunber of every nenber
t her eof .

2- If the applicant is a corporation, the application
shall contain the corporation's its nane and address, the

nane, address, date of birth, and social security nunber of
each of its directors and officers, and the nane and address
of each person having at |east a 5-percent ownership

10-percent interest in the corporation

(b) The nane and address of any professional service,

firm association, partnership, or corporation that is to
provi de goods, |eases, or services to the facility fer—whiech
the—apptecat+on—+s—+ade, if a 5-percent 1O-perecent or greater
interest in the service, firm association, partnership, or
corporation is owned by a person whose nane nmust be listed on
t he application under paragraph (a).
(c) : . I " T
I bt I ¢ ol bty I F

atni-stratoer—inetuding The nane and address of any long-term

care facility with which the applicant, e+ adm nistrator, or
financial officer has been affiliated through ownership or
18
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enpl oynent within 5 years of the date of this |license the
appl i cati on fer—a—+iecense; and a signed affidavit disclosing
any financial or ownership interest that the applicant, or any
person listed in paragraph (a)ptineipat—partner—o+
sharehotder—thereof, holds or has held within the last 5 years
in any ether facility licensed under this part, or in any

other entity licensed by this the state or another state to
provide health or residential care, which facility or entity
closed or ceased to operate as a result of financial problens,
or has had a receiver appointed or a |license deni ed, suspended

or revoked, or was subject to a noratoriumon adni ssions, or

had an injunctive proceeding initiated against it.

(d) A description and expl anati on of any excl usi ons,

per manent suspensions, or termnations of the applicant from

the Medicare or Medicaid prograns. Proof of conpliance with

requi renents for disclosure of ownership and controlling

i nterest under the Medicaid or Medicare prograns shall be

accepted in lieu of this subm ssion
(e) td)y The nanes and addresses of ether persons of
whom t he agency may inquire as to the character, and

reputation, and financial responsibility of the owner and, if

different fromthe applicant, the adm nistrator and financi al
of fi cer apptiecant—and,—i+f—apptiecablte,—of the—adninistrator.
teyr—Thenares—and—addresses—of —other—persons—of—whom
I . . et ol i F
the—appteant—

(f) ldentification of all other hones or facilities,

i ncluding the addresses and the license or |icenses under
whi ch they operate, if applicable, which are currently
operated by the applicant or adnministrator and which provide

housi ng, neals, and personal services to residents atutts.
19

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3667
580-111- 98

1 tg—Sueh—other—r+easonable—information—as—+ay—be

2 | regquired—by—the—ageney—to—evatuvate—the—abirtty—of—the

3 | appteant—toreet—the—responsibitties—enta-ted—under—this

4 | part—

5 (g) th)y The location of the facility for which a

6| license is sought and docunentation, signed by the appropriate
7 | local governnment official, which states that the applicant has
8 | met local zoning requirenents.

9 (h) > The nane, address, date of birth, social

10 | security nunber, education, and experience of the

11| adninistrator if different fromthe applicant.

12 (i) Docunentation of a satisfactory sanitation

13 | inspection of the facility by the county heal th departnent.

14 (j) Such other reasonable information as nmay be

15| required by departnent rule to establish that the applicant

16 | can provi de adequate care.

17 (4) 3y The applicant shall furnish satisfactory proof

18 | of financial ability to operate and conduct the facility in

19 | accordance with the requirenents of this part. An—apptecant

22 , , ,

23 | +tems—antd—other—eredi-ts—or——charges—for—thefHrst—12mwenths—of
24 | eperation—of—thefacitHty—

25 (5)¢t4)r If the applicant is a continuing care facility

26 | certified under chapter 651, a copy of the facility's

27 | certificate of authority nust be provi ded effers—econtinuing

28 | eare—agreenents—as—defned—in—echapter—65t—proof—shatt—>be

29 | turnished—that—the—appti-ecant—has—obtained—a—<certifecate—of

30 | authoerity—as—+egqured—+for—operation—under—that—chapter.

31
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1 (6) £5) The applicant shall provide proof of liability

2| insurance as defined in s. 624.605.

3 (7)6)r |f the applicant is a conmunity residential

4 | hone, the applicant nmust provide proof that it has nmet the

5] requirenments specified in chapter 419 shaH—apphty—to—ecommnity
6 | restdential—hores—zonred——singte—famty—or—nmuttifamty.

7 (8) 7 The applicant nust provide the agency with

8 | proof of legal right to occupy the property. TFhis—proot—may
9 | iretude—but—s—not—Hmtedto,—copires—of—recorded—warranty
10 | deeds—or——copires—of—tease—or—rental—agreenents,—contracts—for
11 | deeds—eui-tetaimdeeds—or—other——such—docufrentation—

12 (9) £8) The applicant nust furnish proof that the

13| facility has received a satisfactory firesafety inspection

14 | The | ocal f++re—rarshal—er—other authority having jurisdiction
15 ) or the State Fire Marshal nust conduct the inspection within
16 | 30 days after the witten request by the applicant. H—an

17 | avthoertty—havingjursticton—does—rnot—have—a—certi-Hed

18 | Hresafety—inspector—the—State+H+reMarshal——shalH——conduct—the
19 | inspeetion—

20 (10) The applicant nmust furnish proof of conpliance

21 | with background screening as required under s. 400.4174.

22 (11) (9> A provisional license may be issued to an

23 | applicant nmaking initial application for |icensure or making
24 | application for a change of ownership. A provisional |icense
25| shall be limted in duration to a specific period of tinme not
26 | to exceed 6 nonths, as determ ned by the agency.

27 (12) 36y No county or nunicipality shall issue an

28 | occupational license which is being obtained for the purpose
29 | of operating a facility regulated under this part w thout

30| first ascertaining that the applicant has been |icensed to

31| operate such facility at the specified |ocation or |ocations

21
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by the agency. The agency shall furnish to | ocal agencies
responsi ble for issuing occupational |icenses sufficient

instruction for nmaking such the—abeve-regui+red deterninations.
(13) The departnent may by rule establish application

procedures, identify forms, and specify docunentation

necessary to inplenent this section
Section 6. Section 400.414, Florida Statutes, is
anended to read:

400. 414 Denial, revocation, or suspension of license;
i mposition of adm nistrative fine; grounds.--

(1) The agency may deny, revoke, or suspend any &
|icense issued under this part or inpose an admi nistrative
fine for any of the followi ng actions by an assisted |iving

facility, any person subject to |level 2 background screening

under s. 400.4174, or any facility enpl oyee: ra—the—+manner

H-ecenseer-

(a) An intentional or negligent act seriously
affecting the health, safety, or welfare of a resident of the
facility.

(b) The determ nation by the agency that thefacttty
owner—or—athini-strator—+s—hot—of—suitable—character—or
conpetency—or—that the owner |acks the financial ability, to
provide continui ng adequate care to resident s—pursvant—to—the
iAfermation—obtarned—through—s—400411—s—460-417—or—5+—
400-434.

22
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(c) M sappropriation or conversion of the property of
a resident of the facility.

(d) Failure to followthe criteria and procedures
provi ded under part | of chapter 394 relating to the
transportation, voluntary adnission, and involuntary
exam nation of a facility resident.

(e) One or nore class |, three or nore class Il, or

five or nore repeated—or—+ecurrng—identiecal—oer—siiitar cl ass

Il violations which are simlar or identical to violations ef

this—part—which—were identified by the agency during the
previ ous survey trast—biennial i nspection, nonitoring visit, or

conpl ai nt investigation and which, in the aggregate, affect
the health, safety, or welfare of the facility residents.
(f) A deternmination that persons subject to |evel 2

background screeni ng under s. 400.4174(1) do not neet the

screeni ng standards of s. 435.04, or that the facility is

retaining an enpl oyee subject to | evel 1 background screening

standards under s. 400.4174(2) who does not neet the screening

standards of s. 435.03 and for whom exenptions from

di squalification have not been provided by the agency.

(g)tH)> A confirmed report of adult abuse, neglect, or
exploitation, as defined in s. 415.102, which has been upheld
following a chapter 120 hearing or a waiver of such
proceedi ngs where the perpetrator is an enpl oyee, vol unteer
adm ni strator, or owner, or otherw se has access to the
residents of a facility, and the owner or admi nistrator has
not taken action to renove the perpetrator. Exenptions f+rem

th—seuat-H-ecationr nay be granted as set forth in s. 435.07. Ne
. . . I I . et aeitd ey
. I .
(h)tg) Violation of a noratorium
23
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i){th)y Failure of the license applicant,the licensee

during relicensure, or fatture—of a |icensee that holds a

provi si onal an—+ni-tial—er——change—of—owrership |icense, to neet
m ni nrum | i cense standards—or—the requi renents of rures—adopted

wrder this part, or related rules, at the tine of |icense

application or renewal .

(j) A fraudul ent statenent or onission of any

material fact on an application for a license or any other

docunent required by the agency, including the subnission of a

|icense application that conceals the ownership interest of

any owner, officer, board nenber, partner, or sharehol der who

may not neet the background screening requirenents of s.

400. 4174 that—s—signed—andhotarized.
(K)t§> An intentional or negligent |ife-threatening

act in violation of the uniformfiresafety standards for
assisted living facilities or other firesafety standards
estabH-shetd—by—the—StateFirre—Marshat—that threatens the
health, safety, or welfare of a resident of a facility, as
comuni cated to the agency by the |ocal State+Fi+reivarshal—a
tecal—++e—+arshal—or—ether authority having jurisdiction or
the State Fire Mrshal

(1) Exclusion, permanent suspension, or termnination

fromthe Medicare or Medicaid prograns.

(m Operating any unlicensed facility or providing

without a license any service which nust be licensed in this

state.

Adm ni strative proceedi ngs chal |l engi ng agency action under

this subsection shall be reviewed on the basis of the facts

and conditions that resulted in the agency action

24
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1 3)—Proceedings—brought—under—paragraphs—{(2(a—(e)+
2 [ey—ant—{j)—shatt—nmot—besubject—to—denovotreview-

3 (2) 4y Upon notification by the | ocal State—+ire

4 | Marshat—toecal—re—warshal—oe+r—other authority having
5]jurisdiction or the State Fire Marshal, the agency nmay deny or
6 | revoke the license of an assisted living & facility that fails
7| to correct cited fire code viol ati ons isstued—by—the—State—+it+e
8 | Marshal—atocal—fifrermarshal—or—other—authority—having

9 | furisdietionthat affect or threaten the health, safety, or
10 | welfare of a resident of a facility.

11 (3) 5y The agency may deny a license to an applicant

12 | who owns or owned 25 percent or nore of, or operates or

13 | operated, an assisted living—a facility which, during the 5
14 | years prior to the application for a license, has had a

15| license deni ed, suspended, or revoked pursuant—to—subsection
16 (2, or, during the 2 years prior to the application for a

17 | license, has had a noratoriuminposed on adm ssions, has had
18 | an injunctive proceeding initiated against it, has had a

19 | recei ver appointed, was closed due to financial inability to
20 | operate, or has an outstanding fine assessed under this part.
21 (4) The agency may deny a license to any applicant who
22 | has had any state administrative action taken against the

23 | applicant during the 2 years prior to the application for a
24 | license, or has been previously found by any state |icensing
25| or certifying board or agency to have viol ated professiona

26 | standards relating to |licensure or certification

27 (5) The agency may deny a license to any applicant

28 | that has had a license issued by any state |icensing or

29 | certifying board or state agency deni ed, suspended, or

30| revoked, during the 5 years prior to the application for

31| licensure under this part.

25
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(6) The agency shall deny or revoke the |icense of an

assisted living facility that has two or nore cl ass

violations which are sinmlar or identical to violations

identified by the agency during a survey, inspection

nonitoring visit, or conplaint investigation occurring within

the previous 2 years.

© 00 N o O DN P

17 | afHter—the—hearing—

18 (7) The agency shall provide to the Division of Hotels
19 | and Restaurants of the Departnent of Business and Professiona
20| Regulation, on a nonthly basis, a list of those assisted

21| living facilities which have had their |icenses deni ed,

22 | suspended, or revoked or which are involved in an appellate
23 | proceedi ng pursuant to s. 120.60 related to the denial

24 | suspension, or revocation of a |license.

25 (8) When a notification of a |license suspension

26 | revocation, or denial of a license renewal has been received,
27 | that notice shall be posted and visible to the public at the
28 | facility.

29 Section 7. Section 400.415, Florida Statutes, is

30 | anended to read:

31
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400. 415 Mratorium on adm ssions; notice.--The agency
may i nmpose an i mmedi ate noratorium on adni ssions to any
assisted living facility if when the agency determ nes that

any condition in the facility presents a threat to the health,
safety, or welfare of the residents in the facility.

(1) Afacility the license of which is denied,
revoked, or suspended pursuant to as—at+esutHt—of—a—viotation
of s. 400.414 may be subject to immediate inposition of a
norat ori um on admi ssions to run concurrently with |Iicensure
deni al, revocation, or suspension

(2) When a noratoriumis placed on a facility, notice

of the noratoriumshall be posted and visible to the public at

the facility.

(3) The departnent may by rule establish conditions

whi ch constitute grounds for inposing a noratoriumon a

facility and procedures for inposing and lifting a noratorium

as necessary to inplenent this section
Section 8. Section 400.417, Florida Statutes, is
anended to read:

400. 417 Expiration of license; renewal; conditiona
| i cense. - -
(1) Standard Brenniat |icenses +ssued—+for—the

operatton—of—afaciH+ty, unless sooner suspended or revoked,

shal | expire autoematieatty 2 years fromthe date of issuance
Limted nursing, extended congregate care, and linited nental

health licenses shall expire at the sane tine as the

facility's standard |icense, regardl ess of when issued. The

agency shall notify the facility by certified mail at |east

120 days prior to the expiration ef—the+ieense that a renewal

| i cense retiecensure is necessary to continue operation

Ni nety days prior to the expiration date, an application for
27
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1| renewal shall be subnmitted to the agency. At+ieense—shat—be
5 - . . .

3

4

5| this—part—The failure to file a tinely renewal application

6| shall result in alate fee charged to the facility in an

7 | anount equal to 50 percent of the current fee ineffeet—onthe
8 | tast—precedingregutar—renewal—date—tatefees—shatH—be

9 | depesitet—into—theHealth—Care—TFrust—untd—as——provided—in—s—
10 | 4066-418—TFhefaciHty—shaH—Ffite—wth—the—apptcation

11 | sati+sfaetory—proot—of—abirttyto—operate—antd—conduct—the

12 | factHtty—tn—accordance—wth—the—reguirerments—of—this—part.

13 (2) A license shall be renewed within 90 days upon the
14 | tinely filing of an application on forns furni shed by the

15 | agency and the provision of satisfactory proof of ability to
16 | operate and conduct the facility in accordance with the

17 | requirenents of this part and adopted rules, including An

18 | appHeant—foer—renewal—of—atecense—nust—Furni-sh proof that the
19| facility has received a satisfactory firesafety inspection

20 | conducted by the | ocal fHre—+warshal—er—other authority having
21| jurisdiction or the State Fire Marshal, within the preceding
22| 12 nonths, and conpliance with all the background screening
23 | requirenents specified in s. 400.4174.

24 (3) An applicant for renewal of a |license who has

25 | conpl i ed efa—the—itnttial—ti+cense—appteation with the

26 | provisions of s. 400.411 with respect to proof of financial
27 | ability to operate shall not be required to provide further
28 | proof ef—FHnancral—abi-tty—on—+enewal—apptiecations unl ess the
29 | facility or any other facility owned or operated in whole or
30| in part by the sane person er—business—entity has denonstrated
31| financial instability as provided under s. 400.447(2)

28
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®Uu D WwNPRER O

Fl ori da House of Representatives - 1998 HB 3667
580-111- 98

serviees or unless the agency suspects that the facility is

not financially stable as a result of the annual survey or
conplaints fromthe public or a report fromthe State

Long- Term Care QOrbudsnan Council established under s.

400. 0067. Each facility nmust shal report to the agency any
adverse court action concerning the facility's financi al

viability, within 7 days after its occurrence. The agency
shal | have access to books, records, and any other financial
docunents mmintained by the facility to the extent necessary

to deternmine the facility's financial stability earryout—the
purpose—of—this—seeti+on. A license for the operation of a

facility shall not be renewed if the licensee has any

outstandi ng fines assessed pursuant to this part which are in
final order status.

(4) 2y A licensee against whoma revocation or
suspensi on proceeding is pending at the tinme of license
renewal nay be issued a conditional license effective unti
final disposition by the agency ef——sueh—proceeding. |If
judicial relief is sought fromthe final disposition, the
court having jurisdiction may issue a conditional license for
the duration of the judicial proceeding.

(5)3) A conditional license nay be issued to an
applicant for license renewal if when the applicant fails to
neet all standards and requirenents for licensure. A
conditional license issued under this subsection shall be
limted in duration to a specific period of tine not to exceed
6 nonths, as deternined by the agency, and shall be
acconpani ed by an agency-approved approved plan of correction

29
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(6) The departnent may by rule establish renewal

procedures, identify forms, and specify docunentation

necessary to inplenent this section

Section 9. Section 400.4174, Florida Statutes, is
anended to read:
400. 4174 Background screeni ng; exenptions;reports of

abuse in facilities.--
(1) LEVEL 2 BACKGROUND SCREENI NG - -
(a) Level 2 background screeni ng nust be conducted on

each of the followi ng persons who shall be considered

enpl oyees for the purposes of conducting screening under
chapt er 435:
1. The facility owner if an individual, the

admnistrator or administrator's designee if different from

the owner, and the financial officer if different fromthe

owner or adm ni strator.

2. An officer or board nenber if the facility owner is

a firm corporation, partnership, or association, or any

person owning 5 percent or nore of the facility, if the agency

reasonably suspects that such person has been convicted of any

of fense prohibited by s. 435.04. For each officer, board

nmenber, or person owning 5 percent or nore who has been

convicted of any such offense, the facility shall submt to

t he agency a description and expl anation of the conviction

Thi s subparagraph shall not apply to a board nenber of a

not-for-profit corporation or organization if the board nenber

serves solely in a voluntary capacity, receives no

renuneration for his or her services, and has no fi nanci al

interest and has no famly nenbers with a financial interest

in the corporation or organi zation, and provided that the

board nenber and facility subnt a statenent affirning that
30
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1| the board nenber's relationship to the facility satisfies the
2| requirenments of this subparagraph

3 (b) Proof of conpliance with |level 2 screening

4 | standards which has been subnmitted within the previous 4 years
5]to neet any facility or professional l|icensure requirenents of
6 | the agency or the Departnent of Health shall neet the

7| requirenents of this subsection, provided that such proof is
8 | acconpani ed, under penalty of perjury, by an affidavit of

9| conpliance with the provisions of chapter 435. Proof of

10 | conpliance with the background screening requirenents of the
11 | Departnent of Insurance for applicants for a certificate of

12 | authority to operate a continuing care retirenent conmmunity
13 | under chapter 651, submitted within the |l ast 4 years, shal

14 | neet the Departnent of Law Enforcenent and Federal Bureau of
15| I nvestigation portions of a |level 2 background check

16 (c) The agency may grant a provisional license to a

17 | facility applying for an initial |icense when each individua
18 | required by this subsection to undergo screeni ng has conpl eted
19 | the abuse registry and Departnent of Law Enforcenent
20 | background checks, but has not yet received results fromthe
21 | Federal Bureau of Investigation;, or a request for an exenption
22 | fromdisqualification has been submitted to the agency
23 | pursuant to s. 435.07, but a response has not been issued.
24 (2) The owner or administrator of an assisted living
25| facility must conduct or ensure that |evel 1 background
26 | screening as set forth in chapter 435 has been conducted on
27 | all persons enployed by or under contract to the facility who
28 | provide direct care or nursing services to residents on or
29 | after October 1, 1998. Such persons shall be considered as
30| having net this requirenent if:
31
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(a) Proof of conpliance with |level 1 screening

requi renents obtained to neet any professional |icense

requirenents in this state is provided and acconpani ed, under

penalty of perjury, by a copy of the person's current

professional license and an affidavit of current conpliance

wi th the background screening requirenents.

(b) The person required to be screened has been

continuously enployed in the sane type of occupation for which

the person is seeking enploynent without a breach in service

t hat exceeds 180 days and proof of conpliance with the level 1

screening requirement which is no nore than 2 years old is

provi ded. Proof of conpliance shall be provided directly from

one enpl oyer or contractor to another, and not fromthe person

screened. Upon request, a copy of screening results shall be

provided by the enpl oyer retaining docunentation of the

screening to the person screened.

(c) The person is enployed by a corporation or

busi ness entity or related corporation or business entity that

owns, operates, or manages nore than one facility or agency

| i censed under chapter 400, and for whoma |level 1 screening

was conducted by the corporation or business entity as a

condition of initial continued enpl oynent.

(3) When an enpl oyee, vol unteer, adm nistrator, or
owner of a facility is the subject of has a confirned report

of adult abuse, neglect, or exploitation, as defined in s.
415. 102, or has been reported by the Departnent of Children
and Fanmily Services to the state attorney and appropriate | aw

enf orcenent agency for child abuse or neglect pursuant to s.
415. 505, as—defined—in—s—415-503and the protective
i nvestigator knows that the individual is an enpl oyee,
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1| volunteer, adm nistrator, or owner of a facility, the agency
2| shall be notified of the confirmed report.

3 (4) The departnent may by rule establish procedures,
4 | specify docunentation, and clarify exenptions as necessary to
5] inplenent this section.

6 Section 10. Section 400.4176, Florida Statutes, is

7 | anended to read:

8 400. 4176 Notice of change of adninistrator.--If,

9| during the period for which a license is issued, the owner
10 | changes adm ni strators, the owner nust notify the agency of
11 | the change within 10 45 days thereef and must provide

12 | docunentation within 45 days that the new admni ni strator has
13 | conpl eted the applicable core educational requirenents under
14 | s. 400.452. Background screening shall be conpl eted on any
15 | new admi ni strat or te—estabtH-sh—that—theindividual—is—of

16 | stitabte—echaracter as specified in s. 400.4174 ss—

17 | 460411 (2)(e)—and-—4060-456.

18 Section 11. The introductory paragraph of subsection
19 ] (1) of section 400.418, Florida Statutes, is anended to read:
20 400.418 Disposition of fees and adm nistrative
21| fines.--
22 (1) Incone fromlicense fees, inspection fees, late
23| fees, and adninistrative fines generated pursuant to ss.
24 | 400. 408 46046+, 400.417, 400.419, and 400.431 shall be
25| deposited in the Health Care Trust Fund admi ni stered by the
26 | agency. Such funds shall be directed to and used by the
27 | agency for the followi ng purposes:
28 Section 12. Section 400.419, Florida Statutes, is
29 | anended to read:
30 400.419 Violations; admnistrative fines penatties. --
31
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o et I . i he foeitii
(1) 3) Each violation of this part and adopted rules

shall be classified according to the nature of the violation
and the gravity of its probable effect on facility residents.
The agency shall indicate the classification ef—each—viotation
on the witten face—of—the notice of the violation as foll ows:
(a) Cdass "I" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
facility or to the personal care of residents which the agency
determ nes present an i mmi nent danger to the residents or
guests of the facility or a substantial probability that death
35
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or serious physical or enotional harmwould result therefrom
The condition or practice constituting a class | violation
shall be abated or elimnated within 24 hours, unless a fixed
period, as determ ned by the agency, is required for
correction. Aclass | violation is subject to an

adm ni strative fine a—€trvit—penatty in an anount not | ess than
$1, 000 and not exceedi ng$10, 000$5,000 for each violation. A
fine may be levied notw thstanding the correction of the

vi ol ati on.

(b) dass "Il" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
facility or to the personal care of residents which the agency
determines directly threaten the physical or enotional health,
safety, or security of the facility residents, other than
class | violations. Aclass Il violation is subject to an

adm ni strative fine a—€trvir—penatty in an anount not | ess than
$500 and not exceedi ng$5, 000$1+,666 for each violation. A

citation for a class Il violation shall specify the tine
within which the violation is required to be corrected. If a
class Il violation is corrected within the tine specified, no

fine ervit—penatty may be inposed, unless it is a repeated
of f ense.

(c) dass "Ill" violations are those conditions or
occurrences related to the operation and nmi nt enance of a
facility or to the personal care of residents which the agency
determines indirectly or potentially threaten the physical or
enotional health, safety, or security of facility residents,
other than class | or class Il violations. A class Il
violation is subject to an adm nistrative fine a—eivit—penatty
of not less than $100 and not exceedi ng$l, 000$566 for each
violation. A citation for a class Ill violation shall specify
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1| the tine within which the violation is required to be

2| corrected. If a class IlIl violation is corrected within the
3| time specified, no fine ervit—penatty may be inposed, unless
4]1it is a repeated of fense.

5 (d) dass "IV'" violations are those conditions or

6 | occurrences related to the operation and nmi ntenance of a

7| building or to required reports, forns, or docunents that do
8 | not have the potential of negatively affecting residents.

9| These violations are of a type that the agency determ nes do
10| not threaten the health, safety, or security of residents of
11| the facility. A facility that does not correct a class IV
12 | violation within the tine Hmt specified in—the

13 | agency—apptroved—ecortrective—action—ptan i s subject to an

14 | adni nistrative fine a—etvit—penatty of not | ess than$100$56
15 | nor nore than$500$266 for each violation. Any class IV

16 | violation that is corrected during the tine an agency survey
17 ] is being conducted will be identified as an agency finding and
18 | not as a violation.

19 (2) The agency may double admi nistrative fines for
20| violations which are identical to violations identified during
21| the previous bhiennial inspection, nonitoring visit, or
22 | conpl aint investigation
23 (3) 4y The agency may set and levy a fine not to
24 | exceed$1, 000$568 for each violation which cannot be
25| classified according to subsection(1){3). In no event nay
26 | such fines #+ne in the aggregate exceed$10, 000 per survey
27 [$5:666.
28 (4) In deternmining if a penalty is to be inposed and
291 in fixing the amount of the fine, the agency shall consider
30| the followi ng factors:
31
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(a) The gravity of the violation, including the

probability that death or serious physical or enotional harm

to aresident will result or has resulted, the severity of the

action or potential harm and the extent to which the

provi sions of the applicable statutes or rules were viol ated.

(b) Actions taken by the owner or administrator to

correct violations.

(c) Any previous violations.

(d) The financial benefit to the facility of

committing or continuing the violation

(e) The licensed capacity of the facility.

(5) Each day of continuing violation after the date

fixed for termnation of the violation, as ordered by the

agency, constitutes an additional, separate, and distinct

vi ol ati on.
(6) Any action taken to correct a violation shall be

docunented in witing by the owner or admnistrator of the

facility and verified through followp visits by agency

personnel. The agency may i npose a fine and, in the case of an

owner -operated facility, revoke or deny a facility's |license

when a facility administrator fraudulently misrepresents

action taken to correct a violation.

(7) For fines which are upheld foll ow ng

administrative or judicial review, the violator shall pay the

fine, plus interest at the rate as specified in s. 55.03, for

each day beyond the date set by the agency for paynent of the

fine.

(8) Except as provided in subsection (9), any facility

whi ch continues to operate without a license 10 days after

agency notification shall be subject to a $1,000 fine. Each

day beyond 20 days after agency notification shall constitute
38
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a separate violation and shall be subject to a fine of $500

per day.
(9) Unlicensed facilities whose owner or adm nistrator

concurrently operates a licensed facility, has previously

operated a licensed facility, or has been enployed in a

licensed facility shall inmmediately be subject to an

adnministrative fine of $5,000 upon agency notification. Each

day of continued operation after agency notification shal

constitute a separate violation subject to a fine of $500 per

day.
(10) Any facility whose owner fails to apply for a

change of ownership license in accordance with s. 400.412 and

operates the facility under the new ownership shall be subject

to a fine not to exceed $5, 000.

(11) In addition to any adnministrative fines inposed,

t he agency may assess a survey fee, equal to the |esser of one

half of the facility's biennial license and bed fee or $500,

to cover the cost of conducting initial conplaint

i nvestigations which result in the finding of a violation of

this part or related rules, or for repeat foll owup surveys to

verify the correction of cited violations.

(12) The agency, as an alternative to or in

conjunction with an adninistrative action against a facility

for violations of this part and adopted rul es, shall nmke a

reasonabl e attenpt to discuss each violation and recommended

corrective action with the owner or adm nistrator of the

facility, prior to witten notification. The agency, instead

of fixing a period within which the facility shall enter into

conpliance with standards, nmay request a plan of corrective

action fromthe facility which denpnstrates a good faith
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1| effort to renedy each violation by a specific date, subject to
2 | the approval of the agency.

3 (13) {5y Adninistrative fines €-vit—penarties paid by

4] any facility under the provisions of this section subseetion

5 [(3)yshall be deposited into the Health Care Trust Fund and

6 | expended as provided in s. 400.418.

7 (14) t6) The agency shall devel op and di ssem nate an

8 | annual list of all facilities sanctioned or fined in excess of
9| $500 for violations of state standards, the nunber and cl ass
10| of violations involved, the penalties inposed, and the current
11 | status of cases. The list shall be disseninated, at no charge,
12| to the Departnent of Elderly Affairs, the Departnent of Health
13 | antd—Rehabttative—Services, the Departnent of Business and

14 | Professional Regulation, the Departnent of Children and Fanily
15| Services,the area agencies on aging, the Statew de Hunman

16 | Rights Advocacy Conmittee, and the state and district nursing
17 | homre and—tong—termecare—faecttity onbudsman councils. The

18 | Departnent of Children and Fanily Services shall disseninate
19| the list to service providers under contract to the departnent
20 | responsible for referring persons for residency to a facility.
21| The agency may charge a fee comensurate with the cost of

22 | printing and postage to other interested parties requesting a
23| copy of this list.

24 (15) The departnent may by rul e establish procedures,
25| classify violations, and assign penalties as necessary to

26 | i npl enent this section

27 Section 13. Paragraph (a) of subsection (1) of section
28 | 400.422, Florida Statutes, is anended to read:

29 400. 422 Recei vership proceedi ngs. - -

30 (1) As an alternative to or in conjunction with an

31| injunctive proceeding, the agency may petition a court of
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1| conmpetent jurisdiction for the appointnent of a receiver, if

2| suitable alternate placenents are not avail able, when any of

3| the followi ng conditions exist:

4 (a) The facility is operating without a |icense and

5| refuses to nmake application for a license as required by s.

6 | 400. 408 4664607

7 Section 14. Subsection (3) of section 400.428, Florida

8| Statutes, is anended to read:

9 400. 428 Resident bill of rights.--

10 (3)(a) The agency shall conduct a survey an—inspection

11| to deternine general conpliance with facility standards and

12 | conpliance with residents' rights as a prerequisite to initial

13 | er—r+enewal |licensure or licensure renewal .

14 (b) In order to determ ne whether the facility is

15 | adequately protecting residents' rights, the biennial survey

16 | iaspeetion—oef—the—facity shall include private inform

17 | conversations with a sanple of residents and consultation with

18 | t he onbudsman council in the planning and service area—as

19 | defned—n——part—++-in which the facility is located to

20 | discuss residents' experiences within the facility wth

21 | respect—to+ights—speecifietd—inthis—seecton—andgenerat

22 | eonptance—wi-th—standards.

23 (c) During any cal endar year in which no survey

24 | iaspeet+on i s conducted, the agency shall conduct at |east one

25| nmonitoring visit of each facility cited in the previous year

26| for a class | or class Il violation, or nore than three

27 | vreerreeted class |11 viol ati ons—t+hat—+ed+o—a—conditional

28 | Heense—or—anoratoriumon—adn-ssions.

29 (d) The agency may conduct periodic followp

30 | i nspections as necessary to nonitor the conpliance of

31| facilities with a history of any class I, class Il, or class
41
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Il violations that threaten the health, safety, or security
of residents.

(e) td)y The agency may conduct conplaint investigations
as warranted to investigate any allegations of nonconpliance
with requirements required under this part or rul es adopted
pronutgated under this part.

Section 15. Paragraph (c) is added to subsection (2)
of section 400.474, Florida Statutes, to read:

400. 474 Deni al, suspension, revocation of |icense;

i njunction; grounds.--

(2) Any of the follow ng actions by a hone health
agency or its enployee is grounds for disciplinary action by
the Agency for Health Care Admi nistration

(c) Knowingly providing hone health services in an

unlicensed assisted living facility or unlicensed adult

fam | y-care hone.

Section 16. Section 400.618, Florida Statutes, is
amended to read:

400.618 Definitions.--As used in this part ss—
400616-400-629, the term

(1) "Activities of daily living" neans functions and

tasks for self-care, including eating, bathing, grooning,
dressing, anbulating, and other simlar tasks.

(2) "Adult famly-care home" neans a full-tine,
fam ly-type living arrangenent, in a private honme, under which
a person who owns or rents the hone provi des er—persoens

provide, for profit or not for profit, room board, and one or

nore personal services, on a 24-hour basis as—apptopriate—for
the—tevel—of—funetional—npai-+rrent, for no nore than five aged

persons or disabled adults who are not rel atives. The

following fanm ly-type living arrangenents estabH-shrents are
42
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not required to be licensed as an adult famly-care hone
hoerres:

(a) An arrangenent whereby the person who owns or
rents the hone provides room board, and estabH-shrent—that
provides personal services for three or fewer adults who do
not receive optional state supplenentation under s. 409.212
and;—but—that does not hold hinself or herself isetf out to
the public as nmmintai ni ng toe—be an establishnent that

regul arly provides such services.

(b) An arrangenent whereby the person who owns or
rents the hone provides room board, and estabH-shrenrt—in
whi-eh—a—personr—or—persoens—provide personal services only to

their rel atives.

(c) An establishnment that is licensed as an assi sted
living facility under part II1.

(3) "Aged person" neans any person age 60 or over who
is currently a resident of the state and who, because of a
functional inpairnent, requires one or nore personal services
but does not require 24-hour skilled nursing hone or
institutional care.

(4) "Agency" neans the Agency for Health Care
Admi ni stration.

(5) "Aging in place" neans remaining in a
noni nstitutional living environnent despite the physical or
nment al changes that may occur in a person who is aging. For
aging in place to occur, needed services are added, increased,
or adjusted to conpensate for a person's physical or nental
changes.

(6) "Chemical restraint" nmeans a pharnmacol ogi ¢ drug
that physically linmts, restricts, or deprives an individua
of novenent or nmobility, and is used for discipline or
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conveni ence and not required for the treatnent of nedica
synpt ons.

(7) "Departnent" neans the Departrment of Elderly
Affairs.

(8) "Disabled adult" neans any person between 18 and
59 years of age, inclusive, who is a resident of the state and
who has one or nore pernanent physical or nental linmtations
that restrict the person's ability to performthe norma
activities of daily living.

(9) "Personal services" include, but are not linmted
to, individual assistance with or supervision of activities of
daily living; supervision of self-admnistered nedication; and
other simlar services that the departnent defines by rule.

(10) "Provider" neans a person who is licensed to
operate an adult famly-care hone.

(11) "Relative" neans an individual who is the father
not her, son, daughter, brother, sister, uncle, aunt, first
cousi n, nephew, niece, husband, wife, father-in-I|aw,
not her-in-law, son-in-law, daughter-in-law, brother-in-Iaw,
sister-in-law, stepfather, stepnother, stepson, stepdaughter
stepbrot her, stepsister, half brother, or half sister of a
provi der.

Section 17. Subsection (3) of section 400.452, Florida
Statutes, is anended to read:

400. 452 Staff training and educational prograns; core
educati onal requirenent. --

(3) Such a program nust be avail able at | east
guarterly in each district of the Departnment of Children and
Fam | y Heatth—and—RehabitHtative Services. The conpetency
test nust be devel oped by the departnent in conjunction with

t he agency and providers and nust be available for use by
44
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January 1, 1997. Beginning July 1, 1997, a new facility
admi ni strator nust conplete the core educational requirenent
i ncluding the conpetency test within 3 nonths after being
enpl oyed as an admnistrator. Failure to conplete a core
educational requirenent specified in this subsectionis a
violation of this part and subjects the violator to an

adm nistrative fine a—penatty as prescribed in s. 400.419.
Adm nistrators licensed in accordance with chapter 468, part

Il, are exenpt fromthis requirenment. O her |icensed
prof essionals may be exenpted, as determ ned by the departnent
by rule.

Section 18. Paragraph (h) of subsection (3) of section
408. 036, Florida Statutes, is anended to read:

408.036 Projects subject to review. --

(3) EXEMPTIONS. - - Upon request, supported by such
docunentati on as the agency requires, the agency shall grant
an exenption fromthe provisions of subsection (1):

(h) For the establishnent of a Medicare-certified hone
health agency by a facility certified under chapter 651; a
retirement community, as defined in s. 400.404(2)(g)fe)y; or a
residential facility that serves only retired nmlitary
personnel, their dependents, and the surviving dependents of
deceased nmilitary personnel. Medicare-rei nbursed hone health
servi ces provided through such agency shall be offered
exclusively to residents of the facility or retirenent
community or to residents of facilities or retirenent
communi ti es owned, operated, or nmanaged by the sane corporate
entity. Each visit nmade to deliver Medicare-reinbursabl e hone
health services to a hone health patient who, at the tinme of
service, is not a resident of the facility or retirenent
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community shall be a deceptive and unfair trade practice and
constitutes a violation of ss. 501.201-501. 213.

Section 19. This act shall take effect October 1 of
the year in which enacted.
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