Fl ori da House of Representatives - 1998 HB 3757
By Representative Trovillion

1 Abill to be entitled

2 An act relating to controlled substances and

3 ot her regul ated chem cal substances; anendi ng
4 s. 316.193, F.S., relating to the offense of

5 driving under the influence and penalties;

6 providing that a person comrits the offense of
7 driving under the influence when any anount of
8 a harnful chem cal substance specified under s.
9 877.111, F.S., or a controlled substance under
10 chapter 893, F.S., is present in the person's
11 bl ood or urine, regardl ess of the presence of
12 al cohol in the person's breath or bl ood;

13 provi di ng a defense; providing penalties;

14 reenacting s. 318.143(1), (4), and (5), F.S.
15 relating to sanctions for infractions by

16 mnors, s. 318.17(3) and (8), F.S., relating to
17 excepted offenses, s. 322.03(2), F.S., relating
18 to driver's license requirenent and penalties
19 for violation of requirenent, s.
20 322.0602(2)(a), F.S., relating to Youthfu
21 Drunk Driver Visitation Program s. 322.12(2),
22 F.S., relating to exanination of driver's
23 |icense applicants, s. 322.25(5), F.S.
24 relating to forwardi ng of surrendered |icenses
25 and reporting of certain convictions, s.
26 322.2615(1), (2), (7), (8)(b), (10)(b), and
27 (14), F.S., relating to suspension of license
28 and right to review, s. 322.2616(1)(a), (15),
29 and (18), F.S., relating to suspension of
30 |icense of person under 21 years of age and
31 right to review, s. 322.264(1)(b), F.S.
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1 relating to definition of "habitual traffic

2 of fender," s. 322.271(2)(a) and (c) and (4),

3 F.S., relating to authority to nodify

4 revocation, cancellation, or suspension order
5 s. 322.282(2)(a), F.S., relating to procedure
6 when court revokes or suspends |icense or

7 driving privilege and orders reinstatenent, s.
8 322.291, F.S., relating to driver inprovenent
9 school course requirenents for certain

10 violators, s. 322.44, F.S., relating to Driver
11 Li cense Conpact, s. 322.62(3), F.S., relating
12 to driving-under-the-influence violations by
13 commerci al notor vehicle operators, s.

14 322.63(2)(d) and (6), F.S., relating to al coho
15 or drug testing of commercial notor vehicle
16 operators, s. 322.64(1), (2), (7)(a), (8)(h),
17 (14), and (15), F.S., relating to driving with
18 unl awf ul bl ood-al cohol |evel and refusal to
19 submt to breath, urine, or blood test by
20 hol der of commercial driver's |icense, s.
21 327.35(6), F.S., relating to
22 boat i ng- under -t he-i nfl uence offenses and
23 penalties, s. 397.405(10), F.S., relating to
24 certain licensure exenptions, s. 440.09(7)(b),
25 F.S., relating to worker's conpensation
26 coverage, s. 493.6101(1)(d), F.S., relating to
27 certain license requirenents, s. 627.758(4),
28 F.S., relating to conditions and limt for
29 surety on auto club traffic arrest bond and
30 bail bond; s. 790.06(2)(f) and (10)(f), F.S.,
31 relating to |license to carry conceal ed weapon
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1 or firearm s. 903.36(2), F.S., relating to

2 guaranteed arrest bond certificates as cash

3 bail, s. 921.0022(3)(f), (g), (h), and (i),

4 F.S., relating to the Crimnal Punishment Code
5 of fense severity ranking chart, s. 938.07,

6 F.S., relating to court costs for the of fense
7 of driving under the influence, s. 938.21

8 F.S., relating to al cohol and drug abuse

9 prograns, s. 938.23(1), F.S., relating to

10 assi stance grants for al cohol and other drug
11 abuse prograns, and s. 960.03(3)(b), F.S.

12 relating to certain definitions with respect to
13 crinmes conpensation, to incorporate said

14 anmendnent in references; anending s. 893.03,

15 F.S.; providing for inclusion in the Schedul e
16 list of controlled substances of all mushroom
17 species in the genera psil ocybe and conocybe;
18 reenacting s. 782.04(1)(a) and (4)(l), F.S.,

19 relating to nurder, s. 817.563(1), F.S.
20 relating to penalties for sale of substances in
21 lieu of specified controlled substances, s
22 831.31(1)(a), F.S., relating to penalties for
23 selling, manufacturing, delivering, or
24 possessing with intent to sell, manufacture, or
25 deliver counterfeit controll ed substance, s.
26 893.12(2)(b), (c), and (d), F.S., relating to
27 sei zure, forfeiture, and sale of contraband,
28 and s. 893.13(1)(a), (c), (d), and (e), (2)(a),
29 (4)(b), (5)(b), (6)(a), (7)., and (8), F.S.,
30 relating to prohibited acts and penalties, to
31 i ncorporate said anendnent in references;
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1 creating s. 893.133, F.S.; providing that proof
2 of possession by a person of specified

3 guantities of crack cocai ne, powder cocai ne,

4 cannabi s, heroin, anphetani ne, or

5 net hanphet ani ne gives rise to an inference that
6 t he person was possessing with intent to sel

7 or deliver the respective substance; anendi ng
8 s. 893.135, F.S., relating to the offense of

9 trafficking in cannabis; providing that know ng
10 sal e, purchase, manufacture, delivery, or

11 bringing into the state, or actual or

12 constructive possession, of 10 pounds or nore
13 of cannabis constitutes the first degree felony
14 of fense of trafficking in cannabis; providing
15 penalties; providing for applicability of the
16 Crim nal Punishment Code; reenacting s.

17 397.451(7), F.S., relating to background checks
18 of certain service provider personnel who have
19 direct contact with unmarried mnor clients or
20 clients who are devel opnental |y disabl ed, s.
21 414.095(1), F.S., relating to determnining
22 eligibility for the WAGES program s.
23 772.12(2), F.S., relating to the Drug Deal er
24 Liability Act, s. 782.04(1)(a), (3)(a), and
25 (4)(a), F.S., relating to nurder, s.
26 893.1351(1), F.S., relating to | ease or rent
27 for the purpose of trafficking in a controlled
28 substance, s. 903.133, F.S., relating to
29 prohi bitions against bail on appeal of certain
30 felony convictions, s. 907.041(4)(b), F.S.
31 relating to pretrial detention and rel ease, s.
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1 921.0024(1)(b), F.S., relating to the Crininal

2 Puni shnment Code wor ksheet conputations and

3 scoresheets, s. 921.142(2), F.S., relating to

4 further proceedings to deternine sentence of

5 death or life inprisonnent for capital drug

6 trafficking felonies, s. 943.0585, F.S.

7 relating to court-ordered expunction of

8 crimnal history records, and s. 943.059, F.S.

9 relating to court-ordered sealing of crimna

10 hi story records, to incorporate said anmendnent

11 in references; providing an effective date.

12

13| Be It Enacted by the Legislature of the State of Florida:

14

15 Section 1. Paragraph (d) is added to subsection (1) of
16 | section 316.193, Florida Statutes, to read:

17 316.193 Driving under the influence; penalties.--

18 (1) A personis guilty of the offense of driving under
19 | the influence and is subject to punishnment as provided in
20 | subsection (2) if the person is driving or in actual physica
21| control of a vehicle within this state and:
22 (a) The person is under the influence of alcoholic
23 | beverages, any chenical substance set forth in s. 877.111, or
24 | any substance controlled under chapter 893, when affected to
25| the extent that the person's normal faculties are inpaired;
26 (b) The person has a bl ood-al cohol |evel of 0.08 or
27 | nore grans of alcohol per 100 milliliters of blood; e+
28 (c) The person has a breath-al cohol |evel of 0.08 or
29 | nore granms of al cohol per 210 liters of breath; or-—
30 (d) There is any anount of a chenical substance set
31| forth in s. 877.111 or any substance controll ed under chapter

5
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893 present in the person's blood or urine, or both, including

t he netabolites and derivatives of each or both, w thout

regard to whether or not any alcohol is present in the

person's breath or blood. It is a defense to this paragraph

that the person consuned the chenical substance or controlled

substance under a valid prescription or order of a |icensed

nedi cal practitioner who acted in the course of the

practitioner's professional practice.

(2)(a) Except as provided in paragraph (b), subsection
(3), or subsection (4), any person who is convicted of a
vi ol ation of subsection (1) shall be punished:

1. By a fine of:

a. Not less than $250 or nore than $500 for a first
convi cti on.

b. Not less than $500 or nore than $1,000 for a second
convi cti on.

c. Not less than $1,000 or nore than $2,500 for a
third conviction; and

2. By inprisonment for

a. Not nore than 6 nonths for a first conviction

b. Not nore than 9 nonths for a second conviction

c. Not nore than 12 nonths for a third conviction

(b) Any person who is convicted of a fourth or
subsequent violation of this section is guilty of a felony of
the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084; however, the fine inposed for such
fourth or subsequent violation may be not |ess than $1, 000.

(3) Any person:

(a) Who is in violation of subsection (1);

(b) \Who operates a vehicle; and

(c) Who, by reason of such operation, causes:

6
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1. Danmge to the property or person of another conmits
a m sdeneanor of the first degree, punishable as provided in
s. 775.082 or s. 775.083.

2. Serious bodily injury to another, as defined in s.
316. 1933, conmmits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

3. The death of any human being commits DU
mansl| aughter, and commts:

a. A felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

b. A felony of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084, if:

(1) At the tine of the accident, the person knew, or
shoul d have known, that the accident occurred; and

(I'l1) The person failed to give information and render
aid as required by s. 316. 062.

(4) Any person who is convicted of a violation of
subsection (1) and who has a bl ood-al cohol |evel or
breat h-al cohol |evel of 0.20 or higher, or any person who is
convicted of a violation of subsection (1) and who at the tine
of the offense was acconpanied in the vehicle by a person
under the age of 18 years, shall be punished:

(a) By a fine of:

1. Not less than $500 or nore than $1,000 for a first
convi cti on.

2. Not less than $1,000 or nore than $2,000 for a
second convi cti on.

3. Not less than $2,000 or nore than $5,000 for a
third conviction.

(b) By inprisonnent for

1. Not nore than 9 nonths for a first conviction
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1 2. Not nore than 12 nonths for a second conviction

2 3. Not nore than 12 nonths for a third conviction

3

4 | For the purposes of this subsection, any conviction for a
5]violation of s. 327.35, only the instant offense is required
6| to be a violation of subsection (1) by a person who has a

7 | bl ood-al cohol |evel or breath-al cohol |evel of 0.20 or higher
8 (5) The court shall place any offender convicted of

9| violating this section on nonthly reporting probation and

10 | shall require attendance at a substance abuse course |icensed
11| by the departnent; and the agency conducting the course nay
12 | refer the offender to an authorized service provider for

13 | substance abuse evaluation and treatnent, in addition to any
14 | sentence or fine inposed under this section. The offender

15 | shall assune reasonabl e costs for such education, eval uation
16 | and treatnent, with conpletion of all such education

17 | evaluation, and treatnent being a condition of reporting

18 | probation. Treatnent resulting froma psychosocial eval uation
19 | may not be wai ved without a supporting psychosocial eval uation
20 | conducted by an agency appointed by the court and with access
21| to the original evaluation. The offender shall bear the cost
22 | of this procedure. The term "substance abuse" neans the abuse
23 | of al cohol or any substance naned or described in Schedul es
24 | through V of s. 893.03. |If an offender referred to treatnent
25 | under this subsection fails to report for or conplete such
26 | treatnent or fails to conplete the substance abuse educati on
27 | course, the DU programshall notify the court and the
28 | departnment of the failure. Upon receipt of the notice, the
29 | departnent shall cancel the offender's driving privilege. The
30 | departnent shall reinstate the driving privilege when the
31 | of fender conpletes the substance abuse educati on course or
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enters treatnent required under this subsection. The
organi zation that conducts the substance abuse education and
eval uation may not provide required substance abuse treatnent
unl ess a wai ver has been granted to that organi zation by the
departnment. A waiver nmay be granted only if the departnent
determ nes, in accordance with its rules, that the service
provi der that conducts the substance abuse education and
eval uation is the nobst appropriate service provider and is
|icensed under chapter 397 or is exenpt fromsuch |icensure.
Al DU treatnent prograns providing treatnent services on
January 1, 1994, shall be allowed to continue to provide such
services until the departnent determ nes whether a waiver
shoul d be granted. A statistical referral report shall be
submtted quarterly to the departnent by each organi zation
aut hori zed to provide services under this section

(6) Wth respect to any person convicted of a
vi ol ation of subsection (1), regardl ess of any penalty inposed
pursuant to subsection (2), subsection (3), or subsection (4):

(a) For the first conviction, the court shall place
t he defendant on probation for a period not to exceed 1 year
and, as a condition of such probation, shall order the
defendant to participate in public service or a community work
project for a m ninmumof 50 hours; or the court nay order
i nstead, that any defendant pay an additional fine of $10 for
each hour of public service or community work ot herw se
required, if, after consideration of the residence or |ocation
of the defendant at the tine public service or conmunity work
is required, paynent of the fine is in the best interests of
the state. However, the total period of probation and
i ncarceration nmay not exceed 1 year

9

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPER O

Fl ori da House of Representatives - 1998 HB 3757
563- 147- 98

(b) For the second conviction for an offense that
occurs within a period of 5 years after the date of a prior
conviction for violation of this section, the court shal
order inprisonnent for not |less than 10 days. At |east 48
hours of confinenent nust be consecuti ve.

(c) For the third or subsequent conviction for an
of fense that occurs within a period of 10 years after the date
of a prior conviction for violation of this section, the court
shal | order inprisonnent for not | ess than 30 days. At | east
48 hours of confinement nust be consecuti ve.

(d) In addition to the penalty inposed under paragraph
(a), paragraph (b), or paragraph (c), the court shall also
order the inpoundnent or immobilization of the vehicle that
was driven by, or in the actual physical control of, the
of fender, unless the court finds that the famly of the owner
of the vehicle has no other public or private neans of
transportati on. The period of inmpoundnent or immbilization is
10 days, or, for the second conviction within 3 years, 30
days, or, for the third conviction within 5 years, 90 days and
may not be concurrent with probation or inprisonnent. If the
vehicle is | eased or rented, the period of inpoundnent or
i mmobilization may not extend beyond the expiration of the
| ease or rental agreenment. Wthin 7 business days after the
date that the court issues the order of inpoundnent or
i mobilization, the clerk of the court shall send notice by
certified mail, return receipt requested, to the registered
owner of the vehicle if the registered owner is a person other
than the offender and to each person of record clainmng a lien
agai nst the vehicle. Al costs and fees for the inpoundnent or
i mmobi lization, including the cost of notification, nust be
paid by the owner of the vehicle or, if the vehicle is |eased

10
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or rented, by the person leasing or renting the vehicle. The
person who owns a vehicle that is inpounded or imobilized
under this paragraph, or a person who has a lien of record
agai nst such a vehicle, may, within 10 days after the date

t hat person has know edge of the location of the vehicle, file
a conplaint in the county in which the owner resides to
determ ne whether the vehicle was wongfully taken or wi thheld
fromthe ower or lienholder. Upon the filing of a conplaint,
the owner or |ienholder may have the vehicle rel eased by
posting with the court a bond or other adequate security equa
to the anmount of the costs and fees for inpoundnent or

i mmobilization, including towing or storage, to ensure the
payment of such costs and fees if the owner or |ienhol der does
not prevail. Wen the bond is posted and the fee is paid as
set forth in s. 28.24, the clerk of the court shall issue a
certificate releasing the vehicle. At the tine of rel ease,
after reasonabl e inspection, the owner or |ienholder nust give
a receipt to the towi ng or storage conpany indicating any | oss
or damage to the vehicle or to the contents of the vehicle.

(e) A defendant, in the court's discretion, may be
required to serve all or any portion of a term of inprisonnent
to which the defendant has been sentenced pursuant to this
section in a residential alcoholismtreatnent programor a
residential drug abuse treatment program Any tine spent in
such a program nust be credited by the court toward the term
of inprisonnent.

For the purposes of this section, any conviction for a

violation of s. 327.35; a previous conviction for the

violation of former s. 316.1931, forner s. 860.01, or forner

s. 316.028; or a previous conviction outside this state for
11
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1| driving under the influence, driving while intoxicated,

2| driving with an unlawful bl ood-al cohol level, driving with an
3 | unl awful breath-al cohol level, or any other sinilar

4| al cohol -related or drug-related traffic offense, is also

5| considered a previous conviction for violation of this

6 | section. However, in satisfaction of the fine inposed pursuant
7| to this section, the court may, upon a finding that the

8 | defendant is financially unable to pay either all or part of

9| the fine, order that the defendant participate for a specified
10 | additional period of tinme in public service or a comunity

11| work project in lieu of paynent of that portion of the fine
12 | which the court determ nes the defendant is unable to pay. In
13 | determ ning such additional sentence, the court shall consider
14 | the anount of the unpaid portion of the fine and the

15 | reasonabl e value of the services to be ordered; however, the
16 | court may not conpute the reasonable value of services at a
17 | rate less than the federal nininumwage at the tinme of

18 | sent enci ng.

19 (7) A conviction under this section does not bar any
20| civil suit for damages agai nst the person so convicted.

21 (8) At the arraignnment, or in conjunction with any

22 | notice of arraignnment provided by the clerk of the court, the
23 | clerk shall provide any person charged with a violation of

24 | this section with notice that upon conviction the court shal
25 | suspend or revoke the offender's driver's license and that the
26 | of fender should nake arrangenents for transportation at any
27 | proceeding in which the court may take such action. Failure
28 | to provide such notice does not affect the court's suspension
29 | or revocation of the offender's driver's |icense.

30 (9) A person who is arrested for a violation of this
31| section may not be rel eased from cust ody:

12
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1 (a) Until the person is no |longer under the influence
2 | of alcoholic beverages, any chem cal substance set forth in s.
3| 877.111, or any substance controll ed under chapter 893 and

4| affected to the extent that his or her normal faculties are

5| i npaired;

6 (b) Until the person's blood-al cohol |evel or

7 | breath-al cohol level is |less than 0.05; or

8 (c) Until 8 hours have el apsed fromthe tine the

9 | person was arrested.

10 (10) The rulings of the Departnent of H ghway Safety
11 | and Mot or Vehicl es under s. 322.2615 shall not be considered
121 in any trial for a violation of this section. Testinony or

13 | evidence fromthe adm nistrative proceedings or any witten
14 | statenent subnitted by a person in his or her request for

15 ) adninistrative reviewis inadnissible into evidence or for any
16 | other purpose in any crimnal proceeding, unless tinely

17 | disclosed in crimnal discovery pursuant to Rule 3.220,

18 | Florida Rules of Crininal Procedure.

19 Section 2. For the purpose of incorporating the
20 | anendnent to section 316.193, Florida Statutes, in references
21| thereto, the follow ng sections or subdivisions of Florida
22| Statutes are reenacted to read:
23 318. 143 Sanctions for infractions by mnors. --
24 (1) If the court finds that a ninor has committed a
25| violation of any of the provisions of chapter 316, the court
26 | may al so i npose one or nore of the follow ng sanctions:
27 (a) The court may reprimand or counsel the mnor and
28 | his or her parents or guardian
29 (b) The court may require the minor to attend, for a
30 | reasonabl e period, a traffic school conducted by a public
31| authority.
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(c) The court nmay order the mnor to renit to the
general fund of the l|ocal governnental body a sum not
exceedi ng the maxi rum fine applicable to an adult for a like
of f ense.

(d) The court nmay order the nmnor to participate in
public service or a community work project for a m nimm
nunber of hours. A minor who participates in such a work
programis considered an enpl oyee of the state for the
pur poses of chapter 440.

(e) The court may inpose a curfew or other restriction
on the liberty of the minor for a period not to exceed 6
nont hs.

(4) For the first conviction for a violation of s.

316. 193, the court may order the Departnent of H ghway Safety
and Mbtor Vehicles to revoke the nminor's driver's |icense
until the minor is 18 years of age. For a second or subsequent
conviction for such a violation, the court nay order the
Departnent of Hi ghway Safety and Mdtor Vehicles to revoke the
mnor's driver's license until the minor is 21 years of age.

(5) A mnor who is arrested for a violation of s.

316. 193 may be rel eased from custody as soon as:

(a) The minor is no |onger under the influence of
al cohol i c beverages, of any chenical substance set forth in s.
877.111, or of any substance controlled under chapter 893, and
is not affected to the extent that his or her normal faculties
are inpaired;

(b) The mnor's blood-al cohol |evel is | ess than 0.05
percent; or

(c) Six hours have el apsed after the nminor's arrest.

14
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318.17 O fenses excepted.--No provision of this
chapter is available to a person who is charged with any of
the foll owi ng of fenses:

(3) Driving, or being in actual physical control of,
any vehicle while under the influence of alcoholic beverages,
any chem cal substance set forth in s. 877.111, or any
substance controll ed under chapter 893, in violation of s.
316. 193, or driving with an unl awful bl ood-al cohol |evel;

(8) Any other offense in chapter 316 which is
classified as a crininal violation

322.03 Drivers nust be licensed; penalties.--

(2) Prior to issuing a driver's license, the
departnent shall require any person who has been convicted two
or nore tines of a violation of s. 316.193 or of a
substantially sinilar alcohol-related or drug-rel ated of fense
outside this state within the preceding 5 years, or who has
been convicted of three or nore such offenses within the
precedi ng 10 years, to present proof of successful conpletion
of or enrollnment in a departnent-approved substance abuse
education course. |f the person fails to conplete such
education course within 90 days after issuance, the departnent
shal |l cancel the license. Further, prior to issuing the
driver's license the departnent shall require such person to
present proof of financial responsibility as provided in s.
324.031. For the purposes of this paragraph, a previous
conviction for violation of forner s. 316.028, forner s.

316. 1931, or forner s. 860.01 shall be considered a previous
conviction for violation of s. 316.193.

322.0602 Youthful Drunk Driver Visitation Program --

(2) COURT- ORDERED PARTI Cl PATI ON | N PROGRAM PREFERENCE
FOR PARTI Cl PATI ON. - -

15
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1 (a) |If a person is convicted of a violation of s.

2] 316.193, the court nmay order, as a termand condition of

3| probation in addition to any other termor condition required
4| or authorized by law, that the probationer participate in the
5] Youthful Drunk Driver Visitation Program

6 322.12 Examination of applicants.--

7 (2) The departnent shall exanine every applicant for a
8| driver's license, including an applicant who is licensed in

9 | another state or country, except as otherwi se provided in this
10 | chapter. A person who holds a learner's driver's license as
11| provided for ins. 322.161 is not required to pay a fee for

12 | successfully conpleting the exani nation showi ng his or her

13| ability to operate a notor vehicle as provided for herein and
14 | need not pay the fee for a replacenent |icense as provided in
15| s. 322.17(2). Any person who applies for reinstatenment

16 | foll owi ng the suspension or revocation of his or her driver's
17 | license shall pay a service fee of $25 followi ng a suspension
18 | and $50 following a revocation, which is in addition to the
19| fee for a license. Any person who applies for reinstatenment of
20| a commercial driver's license followi ng the disqualification
21| of his or her privilege to operate a conmercial notor vehicle
22 | shall pay a service fee of $50, which is in addition to the
23| fee for a license. The departnent shall collect all of these
24 | fees at the tine of reinstatenent. The departnent shall issue
25 | proper receipts for such fees and shall pronptly transnmt al
26 | funds received by it as follows:

27 (a) O the $25 fee received froma licensee for

28 | reinstatenent follow ng a suspension, the departnent shal

29 | deposit $15 in the General Revenue Fund and the remining $10
30| in the H ghway Safety Operating Trust Fund.

31
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1 (b) O the $50 fee received froma licensee for

2| reinstatenent following a revocation or disqualification, the
3 | departnent shall deposit $35 in the General Revenue Fund and

4 | the remai ning $15 in the H ghway Safety Operating Trust Fund.
5

6| If the revocation or suspension of the driver's |icense was

7| for a violation of s. 316.193, or for refusal to subnmt to a

8| lawful breath, blood, or urine test, an additional fee of $105
9| nust be charged. However, only one such $105 fee is to be

10| collected fromone person convicted of such violations arising
11| out of the sanme incident. The departnent shall collect the

12 | $105 fee and deposit it into the H ghway Safety Operating

13| Trust Fund at the tinme of reinstatenent of the person's

14 | driver's |license, but the fee nust not be collected if the

15 | suspensi on or revocation was overturned.

16 322.25 Wen court to forward |license to departnent and
17 | report convictions; tenporary reinstatenent of driving

18 | privileges. --

19 (5) For the purpose of this chapter, the entrance of a
20 | pl ea of nolo contendere by the defendant to a charge of

21| driving while intoxicated, driving under the influence,

22 | driving with an unl awful bl ood-al cohol |evel, or any other

23 | al cohol -related or drug-related traffic offense simlar to the
24 | offenses specified in s. 316.193, accepted by the court and

25 | under which plea the court has entered a fine or sentence,

26 | whether in this state or any other state or country, shall be
27 | equivalent to a conviction

28 322. 2615 Suspension of license; right to review. --

29 (1)(a) A law enforcenent officer or correctiona

30| officer shall, on behalf of the departnent, suspend the

31| driving privilege of a person who has been arrested by a | aw

17
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enforcenent officer for a violation of s. 316.193, relating to
unl awf ul bl ood-al cohol | evel or breath-al cohol |evel, or of a
person who has refused to subnit to a breath, urine, or blood
test authorized by s. 316.1932. The officer shall take the
person's driver's license and issue the person a 30-day
tenporary pernmit if the person is otherwise eligible for the
driving privilege and shall issue the person a notice of
suspension. If a blood test has been adninistered, the results
of which are not available to the officer at the time of the
arrest, the agency enploying the officer shall transnmit such
results to the departnment within 5 days after receipt of the
results. |If the departnent then deternines that the person
was arrested for a violation of s. 316.193 and that the person
had a bl ood-al cohol |evel or breath-al cohol |evel of 0.08 or

hi gher, the departnent shall suspend the person's driver's

| icense pursuant to subsection (3).

(b) The suspensi on under paragraph (a) shall be
pursuant to, and the notice of suspension shall informthe
driver of, the follow ng:

1.a. The driver refused to submt to a | awful breath,
bl ood, or urine test and his or her driving privilege is
suspended for a period of 1 year for a first refusal or for a
period of 18 nonths if his or her driving privilege has been
previously suspended as a result of a refusal to subnit to
such a test; or

b. The driver violated s. 316.193 by driving with an
unl awf ul bl ood- al cohol |evel as provided in that section and
his or her driving privilege is suspended for a period of 6
months for a first offense or for a period of 1 year if his or
her driving privil ege has been previously suspended for a
violation of s. 316.193.

18
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2. The suspension period shall comence on the date of
arrest or issuance of the notice of suspension, whichever is
| ater.

3. The driver may request a formal or informal review
of the suspension by the departnent within 10 days after the
date of arrest or issuance of the notice of suspension,
whi chever is later.

4. The tenporary permt issued at the tine of arrest
will expire at mdnight of the 30th day follow ng the date of
arrest or issuance of the notice of suspension, whichever is
| ater.

5. The driver may subnmit to the departnent any
materials relevant to the arrest.

(2) Except as provided in paragraph (1)(a), the | aw
enforcenent officer shall forward to the departnent, within 5
days after the date of the arrest, a copy of the notice of
suspension, the driver's license of the person arrested, and a
report of the arrest, including an affidavit stating the
officer's grounds for belief that the person arrested was in
violation of s. 316.193; the results of any breath or bl ood
test or an affidavit stating that a breath, blood, or urine
test was requested by a | aw enforcenent officer or
correctional officer and that the person arrested refused to
submt; a copy of the citation issued to the person arrested;
and the officer's description of the person's field sobriety
test, if any. The failure of the officer to submt materials
within the 5-day period specified in this subsection and in
subsection (1) shall not affect the departnent's ability to
consi der any evidence subnmitted at or prior to the hearing.
The officer may al so subnmit a copy of a videotape of the field
sobriety test or the attenpt to admi nister such test.

19

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3757
563- 147- 98

1 (7) In a formal review hearing under subsection (6) or
2] an informal review hearing under subsection (4), the hearing
3| officer shall deternmine by a preponderance of the evidence

4 | whether sufficient cause exists to sustain, anend, or

5] invalidate the suspension. The scope of the review shall be

6|]limted to the follow ng issues:

7 (a) If the license was suspended for driving with an

8 | unl awful bl ood-al cohol level in violation of s. 316.193:

9 1. Wether the arresting | aw enforcenent officer had
10 | probabl e cause to believe that the person was driving or in
11 | actual physical control of a notor vehicle in this state while
12 | under the influence of alcoholic beverages or controlled
13 | subst ances.

14 2. Wiether the person was placed under |awful arrest
15| for a violation of s. 316.193.

16 3. Wiether the person had an unl awful bl ood-al coho

17 | l evel as provided in s. 316.193.

18 (b) If the license was suspended for refusal to subnit
19| to a breath, blood, or urine test:

20 1. Wether the arresting | aw enforcenent officer had
21 | probabl e cause to believe that the person was driving or in

22 | actual physical control of a notor vehicle in this state while
23 | under the influence of alcoholic beverages or controlled

24 | subst ances.

25 2. \Wiether the person was placed under |awful arrest
26| for a violation of s. 316.193.

27 3. Wiether the person refused to subnmit to any such

28 | test after being requested to do so by a | aw enforcenent

29 | officer or correctional officer

30 4. \Whether the person was told that if he or she

31| refused to subnit to such test his or her privilege to operate

20
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPER O

Fl ori da House of Representatives - 1998 HB 3757
563- 147- 98

a notor vehicle would be suspended for a period of 1 year or
in the case of a second or subsequent refusal, for a period of
18 nont hs.

(8) Based on the determination of the hearing officer
pursuant to subsection (7) for both informal hearings under
subsection (4) and fornal hearings under subsection (6), the
departnment shall

(b) Sustain the suspension of the person's driving
privilege for a period of 6 nonths for a violation of s.
316.193, or for a period of 1 year if the driving privilege of
such person has been previously suspended as a result of a
violation of s. 316.193. The suspension period conmences on
the date of the arrest or issuance of the notice of
suspensi on, whichever is |later

(10) A person whose driver's license is suspended
under subsection (1) or subsection (3) nay apply for issuance
of a license for business or enploynent purposes only if the
person is otherwise eligible for the driving privilege
pursuant to s. 322.271

(b) If the suspension of the driver's license of the
person arrested for a violation of s. 316.193, relating to
unl awf ul bl ood-al cohol |evel, is sustained, the person is not
eligible to receive a |icense for business or enpl oynent
purposes only pursuant to s. 322.271 until 30 days have
el apsed after the expiration of the 30-day tenporary pernit
i ssued pursuant to this section or s. 322.64. |If the driver
is not issued a 30-day permt pursuant to this section or s.
322. 64 because he or she is ineligible for the pernit and the
suspension for a violation of s. 316.193, relating to unl awf ul
bl ood-al cohol level, is not invalidated by the department, the
driver is not eligible to receive a business or enpl oynent

21
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license pursuant to s. 322.271 until 30 days have el apsed from
the date of the arrest.

(14) The decision of the departnent under this section
shall not be considered in any trial for a violation of s.

316. 193, nor shall any witten statenent submitted by a person
in his or her request for departnental review under this
section be admi ssible into evidence against himor her in any
such trial. The disposition of any related crimna
proceedi ngs shall not affect a suspension inposed pursuant to
this section.

322. 2616 Suspension of |icense; persons under 21 years
of age; right to review. --

(1)(a) Notwithstanding s. 316.193, it is unlawful for
a person under the age of 21 who has a breath-al cohol |evel of
0.02 percent or higher to drive or be in actual physica
control of a notor vehicle.

(15) The decision of the departnent under this section
shal |l not be considered in any trial for a violation of s.

316. 193, nor shall any witten statenent submitted by a person
in his or her request for departnental review under this
section be admi ssible into evidence against himor her in any
such trial. The disposition of any related crimna

proceedi ngs shall not affect a suspension inposed under this
section.

(18) A violation of this section is neither a traffic
infraction nor a crimnal offense, nor does being detained
pursuant to this section constitute an arrest. A violation of
this section is subject to the adnministrative action
provisions of this section, which are administered by the
departnent through its administrative processes.

Adm ni strative actions taken pursuant to this section shall be
22
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recorded in the notor vehicle records nmintai ned by the
departnment. This section does not bar prosecution under s.
316. 193. However, if the departnent suspends a person's
| i cense under s. 322.2615 for a violation of s. 316.193, it
may not al so suspend the person's license under this section
for the sane episode that was the basis for the suspension
under s. 322.2615.

322.264 "Habitual traffic offender"” defined.--A
"habitual traffic offender" is any person whose record, as
mai nt ai ned by the Departnent of Hi ghway Safety and Mbtor
Vehi cl es, shows that such person has accunul ated the specified
nunber of convictions for offenses described in subsection (1)
or subsection (2) within a 5-year peri od:

(1) Three or nore convictions of any one or nore of
the follow ng of fenses arising out of separate acts:

(b) Any violation of s. 316.193, forner s. 316. 1931,
or former s. 860.01;

Any violation of any federal |aw, any |aw of another state or
country, or any valid ordinance of a nmunicipality or county of
another state simlar to a statutory prohibition specified in
subsection (1) or subsection (2) shall be counted as a
violation of such prohibition. 1In conmputing the nunber of
convictions, all convictions during the 5 years previous to
July 1, 1972, will be used, provided at | east one conviction
occurs after that date. The fact that previous convictions
may have resulted in suspension, revocation, or

di squalification under another section does not exenpt them
from bei ng used for suspension or revocation under this
section as a habitual offender

23
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322.271 Authority to nodify revocation, cancellation
or suspensi on order. --

(2)(a) Upon such hearing, the person whose |icense has
been suspended, cancel ed, or revoked may show that such
suspensi on, cancellation, or revocation of his or her |icense
causes a serious hardship and precludes the person's carrying
out his or her nornmal business occupation, trade, or
enpl oynent and that the use of the person's license in the
normal course of his or her business is necessary to the
proper support of the person or his or her famly. Except as
ot herwi se provided in this subsection, the departnent shal
require proof of the successful conpletion of an approved
driver training or substance abuse education course and nay
require letters of recomrendation fromrespected business
persons in the community, |aw enforcenent officers, or
judicial officers in determ ning whether such person should be
permtted to operate a notor vehicle on a restricted basis for
busi ness or enpl oynent use only and in determnning whet her
such person can be trusted to so operate a notor vehicle. If a
driver's license has been suspended under the point system or
pursuant to s. 322.2615, the departnent shall require proof of
enrol Il ment in an approved driver training course or substance
abuse education course, and may require the letters of
recommendati on described in this subsection to deternine if
the driver should be reinstated on a restricted basis; if such
person fails to conplete the approved course within 90 days
after reinstatenment, the departnent shall cancel his or her
driver's license until the course is successfully conpl et ed.
The privilege of driving on a linmted or restricted basis for
busi ness or enpl oynent use shall not be granted to a person
who has been convicted of a violation of s. 316.193 unti

24
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conpl etion of such education or training course. Except as
provided in paragraph (b), the privilege of driving on a
limted or restricted basis for business or enploynent use
shall not be granted to a person whose |license is revoked
pursuant to s. 322.28 or suspended pursuant to s. 322.2615 and
who has been convicted of a violation of s. 316.193 two or
nore tinmes or whose |icense has been suspended two or nore
times for refusal to submt to a test pursuant to s. 322.2615
or former s. 322.261.

(c) For the purpose of this section, a previous
convi ction of driving under the influence, driving while
i ntoxicated, driving with an unl awful bl ood-al cohol |evel, or
any other simlar alcohol-related or drug-rel ated of fense
outside this state or a previous conviction of forner s.
316.1931, forner s. 316.028, or forner s. 860.01 shall be
consi dered a previous conviction for violation of s. 316.193.

(4) Notwithstanding the provisions of s. 322.28(2)(e),
a person whose driving privilege has been pernmanently revoked
because he or she has been convicted four tines of violating
s. 316.193 or former s. 316.1931 or because he or she has been
convicted of DU nmanslaughter in violation of s. 316.193 my,
upon the expiration of 5 years after the date of such
revocation or the expiration of 5 years after the termnation
of any termof incarceration under s. 316.193 or forner s.
316. 1931, whichever date is later, petition the departnent for
reinstatenent of his or her driving privilege.

(a) Wthin 30 days after the receipt of such a
petition, the departnent shall afford the petitioner an
opportunity for a hearing. At the hearing, the petitioner
nmust denonstrate to the departnment that he or she:

25
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1. Has not been arrested for a drug-rel ated of fense
during the 5 years preceding the filing of the petition

2. Has not driven a nmotor vehicle without a |license
for at least 5 years prior to the hearing;

3. Has been drug-free for at least 5 years prior to
t he hearing; and

4. Has conpleted a DU programlicensed by the
depart nent.

(b) At such hearing, the departnment shall deternine
the petitioner's qualification, fitness, and need to drive.
Upon such deternmination, the departnent may, in its
di scretion, reinstate the driver's license of the petitioner
Such reinstatenent nust be nmade subject to the foll ow ng
qgual i ficati ons:

1. The license nust be restricted for enpl oynent
pur poses for not less than 1 year; and

2. Such person nust be supervised by a DU program
licensed by the departnent and report to the programfor such
supervi sion and education at |east four tinmes a year or
additionally as required by the programfor the renmi nder of
the revocation period. Such supervision shall include
eval uati on, education, referral into treatnent, and ot her
activities required by the departnent.

(c) Such person nust assune the reasonabl e costs of
supervision. |f such person fails to conply with the required
supervi sion, the programshall report the failure to the
departnent, and the departnent shall cancel such person's
driving privilege.

(d) If, after reinstatenent, such person is convicted
of an offense for which mandatory revocation of his or her

26
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license is required, the departnent shall revoke his or her
driving privilege.

(e) The departnent shall adopt rules regulating the
provi di ng of services by DU prograns pursuant to this
secti on.

322.282 Procedure when court revokes or suspends
license or driving privilege and orders reinstatenent.--Wen a
court suspends or revokes a person's license or driving
privilege and, in its discretion, orders reinstatenent as
provided by s. 322.28(2)(d) or fornmer s. 322.261(5):

(2)(a) The court shall issue an order of
reinstatenent, on a formto be furnished by the departnent,
whi ch the person nay take to any driver's |icense examni ning
office. The departnment shall issue a tenporary driver's
permit to a |licensee who presents the court's order of
reinstatenent, proof of conpletion of a departnent-approved
driver training or substance abuse education course, and a
written request for a hearing under s. 322.271. The permt
shall not be issued if a record check by the departnent shows
that the person has previously been convicted for a violation
of s. 316.193, forner s. 316.1931, former s. 316.028, forner
s. 860.01, or a previous conviction outside this state for
driving under the influence, driving while intoxicated,
driving with an unl awful bl ood-al cohol |evel, or any simlar
al cohol -related or drug-related traffic offense; that the
person's driving privilege has been previously suspended for
refusal to submt to a |lawful test of breath, blood, or urine;
or that the person is otherwise not entitled to i ssuance of a
driver's license. This paragraph shall not be construed to
prevent the reinstatenent of a license or driving privilege
that is presently suspended for driving with an unl awf ul
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bl ood-al cohol |evel or a refusal to submt to a breath, urine,
or blood test and is also revoked for a conviction for a
violation of s. 316.193 or forner s. 316.1931, if the
suspensi on and revocation arise out of the sane incident.

322.291 Driver inmprovenent schools; required in
certain suspension and revocation cases. --Except as provi ded
ins. 322.03(2), any person

(1) \Whose driving privilege has been revoked:

(a) Upon conviction for:

1. Driving, or being in actual physical control of,
any vehicle while under the influence of alcoholic beverages,
any chem cal substance set forth in s. 877.111, or any
substance controll ed under chapter 893, in violation of s.
316. 193;

2. Driving with an unl awful bl ood- or breath-al coho
| evel ;

3. Mansl aughter resulting fromthe operation of a
not or vehi cl e;

4., Failure to stop and render aid as required under
the laws of this state in the event of a notor vehicle
accident resulting in the death or personal injury of another

5. Reckless driving; or

(b) As an habitual offender

(c) Upon direction of the court, if the court feels
that the seriousness of the offense and the circunstances
surroundi ng the conviction warrant the revocation of the
licensee's driving privilege; or

(2) \Whose license was suspended under the point
system was suspended for driving with an unl awf ul
bl ood- al cohol |evel of 0.10 percent or higher before January
1, 1994, was suspended for driving with an unl awf ul
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1| bl ood-al cohol |evel of 0.08 percent or higher after Decenber
2] 31, 1993, or was suspended for refusing to subnmit to a | awful
3| breath, blood, or urine test as provided in s. 322.2615

4

5] shall, before the driving privilege nay be reinstated, present
6| to the departnent proof of enrollnment in a departnent-approved
7 | advanced driver inprovenent course or substance abuse

8 | education course. |If the person fails to conplete such course
9| within 90 days after reinstatenent, the driver's |license shal
10 | be cancel ed by the departnent until such course is

11 | successfully conpl et ed.

12 322.44 Driver License Conpact.--The Driver License

13 | Conpact is hereby enacted into | aw and entered into with al
14 | other jurisdictions legally joining therein in the form

15| substantially as foll ows:

16

17 ARTI CLE |

18

19 FI NDI NGS AND DECLARATI ON OF PQLI CY. - -

20 (1) The party states find that:

21 (a) The safety of their streets and hi ghways is

22 | materially affected by the degree of conpliance with state

23| laws and | ocal ordinances relating to the operation of notor
24 | vehi cl es;

25 (b) Violation of such a |l aw or ordinance is evidence
26 | that the violator engages in conduct which is likely to

27 | endanger the safety of persons and property;

28 (c) The continuance in force of a license to drive is
29 | predi cated upon conpliance with |aws and ordi nances rel ating
30| to the operation of notor vehicles, in whichever jurisdiction
31| the vehicle is operated.
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(2) It is the policy of each of the party states to:

(a) Pronote conpliance with the | aws, ordi nances, and
adm nistrative rules and regulations relating to the operation
of notor vehicles by their operators in each of the
jurisdictions where such operators drive notor vehicles;

(b) Make the reciprocal recognition of licenses to
drive and eligibility therefor nore just and equitable by
considering the overall conpliance with notor vehicle |aws,
ordi nances, and adninistrative rules and regul ations as a
condition precedent to the continuance or issuance of any
license by reason of which the licensee is authorized or
permtted to operate a notor vehicle in any of the party
st at es.

ARTI CLE ||

DEFI NI TIONS. --As used in this conpact:

(1) "State" neans a state, territory or possession of
the United States, the District of Colunbia, or the
Conmonweal th of Puerto Rico.

(2) "Hone state" neans the state which has issued and
has the power to suspend or revoke the use of the |license or
permit to operate a notor vehicle.

(3) "Conviction" neans a conviction of any of fense
related to the use or operation of a notor vehicle which is
prohibited by state |law, nunicipal ordi nance, or
administrative rule or regulation, or a forfeiture of bail,
bond, or other security deposited to secure appearance by a
person charged with having committed any such of fense, and
whi ch conviction or forfeiture is required to be reported to
the licensing authority.

30

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPER O

Fl ori da House of Representatives - 1998 HB 3757
563- 147- 98

ARTI CLE |11

REPORTS OF CONVICTION. --The licensing authority of a
party state shall report each conviction of a person from
anot her party state occurring within its jurisdiction to the
licensing authority of the hone state of the licensee. Such
report shall clearly identify the person convicted; describe
the violation specifying the section of the statute, code, or
ordi nance violated; identify the court in which action was
taken; indicate whether a plea of guilty or not guilty was
entered or the conviction was a result of the forfeiture of
bail, bond, or other security; and shall include any speci al
findings nade in connection therewth.

ARTI CLE |V

EFFECT OF CONVI CTI ON. - -

(1) The licensing authority in the hone state, for the
pur poses of suspension, revocation, or limtation of the
license to operate a notor vehicle, shall give the sanme effect
to the conduct reported, pursuant to article Ill, as it would
i f such conduct had occurred in the hone state, in the case of
convi ctions for:

(a) Manslaughter or negligent honicide resulting from
the operation of a notor vehicle, as provided by ss. 316. 193
and 322. 26;

(b) Driving a notor vehicle while under the influence
of al coholic beverages or a narcotic drug, or under the
i nfluence of any other drug to a degree which renders the
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1| driver incapable of safely driving a notor vehicle, as

2| provided by s. 316.193;

3 (c) Any felony in the comm ssion of which a notor

4| vehicle is used, as provided by s. 322.26; or

5 (d) Failure to stop and render aid in the event of a
6 | notor vehicle accident resulting in the death or persona

7| injury of another, as provided by s. 322.26.

8 (2) As to other convictions, reported pursuant to

9] article Ill, the licensing authority in the hone state shal

10 | give such effect to the conduct as is provided by the | aws of
11 | the hone state.

12

13 ARTI CLE V

14

15 APPLI| CATI ONS FOR NEW LI CENSES. - - Upon application for a
16 | license to drive, the licensing authority in a party state

17 | shall ascertain whether the applicant has ever held, or is the
18 | holder of, a license to drive issued by any other party state.
19| The licensing authority in the state where application is nade
20| shall not issue a license to drive to the applicant if:
21 (1) The applicant has held such a |icense, but the
22 | sanme has been suspended by reason, in whole or in part, of a
23| violation and if such suspension period has not term nated.
24 (2) The applicant has held such a |icense, but the
25 | sanme has been revoked by reason, in whole or in part, of a
26 | violation and if such revocation has not terninated, except
27 | that after the expiration of 1 year fromthe date the |license
28 | was revoked, such person nmay nmake application for a new
29| license if pernitted by law. The licensing authority may
30| refuse to issue a |license to any such applicant if, after
31| investigation, the licensing authority determines that it wll
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1| not be safe to grant to such person the privilege of driving a
2 | notor vehicle on the public highways.

3 (3) The applicant is the holder of a license to drive
4] issued by another party state and currently in force unless

5| the applicant surrenders such |icense.

6

7 ARTI CLE VI

8

9 APPLI CABI LI TY OF OTHER LAWS. - - Except as expressly

10 | required by provisions of this conpact, nothing contained

11| herein shall be construed to affect the right of any party

12 | state to apply any of its other laws relating to licenses to
13| drive to any person or circunstance, nor to invalidate or

14 | prevent any driver |icense agreenent or other cooperative

15 | arrangenent between a party state and a nonparty state.

16

17 ARTI CLE VI |

18

19 COVPACT ADM NI STRATOR AND | NTERCHANGE OF | NFORMATI ON. - -
20 (1) The head of the licensing authority of each party
21| state shall be the administrator of this conpact for his or
22 | her state. The administrators, acting jointly, shall have the
23 | power to fornulate all necessary and proper procedures for the
24 | exchange of information under this conpact.
25 (2) The administrator of each party state shal
26 | furnish to the administrator of each other party state any
27 | information or docunents reasonably necessary to facilitate
28 | the admi nistration of this conpact.
29
30 ARTI CLE VI 1|
31
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ENTRY | NTO FORCE AND W THDRAWAL. - -

(1) This conpact shall enter into force and becone
effective as to any state when it has enacted the sane into
| aw.

(2) Any party state may withdraw fromthis conpact by
enacting a statute repealing the sanme, but no such wi thdrawal
shall take effect until 6 nonths after the executive head of
the withdrawi ng state has given notice of the withdrawal to
t he executive heads of all other party states. No w thdrawal
shall affect the validity or applicability by the licensing
authorities of states renmining party to the conpact of any
report of conviction occurring prior to the w thdrawal .

ARTI CLE I X

CONSTRUCTI ON AND SEVERABI LI TY. --Thi s conpact shall be
liberally construed so as to effectuate the purposes thereof.
The provisions of this conpact shall be severable; and if any
phrase, clause, sentence, or provision of this conpact is
declared to be contrary to the constitution of any party state
or of the United States or the applicability thereof to any
gover nnent, agency, person, or circunstance is held invalid,
the validity of the remminder of this conpact and the
applicability thereof to any governnent, agency, person, or
ci rcunstance shall not be affected thereby. |If this conpact
shall be held contrary to the constitution of any state party
thereto, the conpact shall remain in full force and effect as
to the remaining states and in full force and effect as to the
state affected as to all severable matters.

322.62 Driving under the influence; conmercial notor
vehi cl e operators. --
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(3) This section does not supersede s. 316. 193.
Nothing in this section prohibits the prosecution of a person
who drives a conmmercial notor vehicle for driving under the
i nfl uence of al cohol or controlled substances whether or not
such person is also prosecuted for a violation of this
secti on.

322.63 Al cohol or drug testing; commercial notor
vehi cl e operators. --

(2) The chemical and physical tests authorized by this
section shall only be required if a | aw enforcenent officer
has reasonabl e cause to believe that a person driving a
commerci al nmotor vehicle has any al cohol, chem cal substance,
or controlled substance in his or her body.

(d) The administration of one test under paragraph
(a), paragraph (b), or paragraph (c) shall not preclude the
adm nistration of a different test under paragraph (a),
paragraph (b), or paragraph (c). However, a urine test nay
not be used to deternine al cohol concentration and a breath
test may not be used to determ ne the presence of controlled
substances or chemi cal substances in a person's body.

Not wi t hst andi ng the provisions of this paragraph, in the event
a Florida licensee has been convicted in another state for an
of fense substantially simlar to s. 316.193 or to s. 322.62,
whi ch conviction was based upon evidence of test results

prohi bited by this paragraph, that out-of-state conviction
shal |l constitute a conviction for the purposes of this
chapter.

(6) Notwithstandi ng any provision of |law pertaining to
the confidentiality of hospital records or other nedica
records, information relating to the al cohol content of a
person's bl ood or the presence of chenical substances or
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control |l ed substances in a person's bl ood obtai ned pursuant to
this section shall be released to a court, prosecuting
attorney, defense attorney, or |law enforcenment officer in
connection with an alleged violation of s. 316.193 or s.
322. 62 upon request for such information

322.64 Hol der of conmercial driver's license; driving
wi th unl awful bl ood-al cohol |evel; refusal to submt to
breath, urine, or blood test.--

(1)(a) A law enforcenent officer or correctional
of ficer shall, on behalf of the departnment, disqualify from
operating any conmercial notor vehicle a person who while
operating or in actual physical control of a conmercial notor
vehicle is arrested for a violation of s. 316.193, relating to
unl awf ul bl ood-al cohol |evel or breath-al cohol |evel, or a
person who has refused to subnit to a breath, urine, or blood
test authorized by s. 322.63 arising out of the operation or
actual physical control of a commercial notor vehicle. Upon
disqualification of the person, the officer shall take the
person's driver's license and issue the person a 30-day
tenporary pernmit if the person is otherwise eligible for the
driving privilege and shall issue the person a notice of
disqualification. |f the person has been given a bl ood,
breath, or urine test, the results of which are not avail abl e
to the officer at the tine of the arrest, the agency enpl oying
the officer shall transmit such results to the departnent
within 5 days after receipt of the results. |f the departnent
then determines that the person was arrested for a violation
of s. 316.193 and that the person had a bl ood-al cohol |evel or
br eat h-al cohol |evel of 0.08 or higher, the departnent shal
di squalify the person fromoperating a conmercial notor
vehi cl e pursuant to subsection (3).
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(b) The disqualification under paragraph (a) shall be
pursuant to, and the notice of disqualification shall inform
the driver of, the foll ow ng:

1.a. The driver refused to submt to a | awful breath,
bl ood, or urine test and he or she is disqualified from
operating a conmercial notor vehicle for a period of 1 year,
for a first refusal, or permanently, if he or she has
previously been disqualified as a result of a refusal to
submt to such a test; or

b. The driver violated s. 316.193 by driving with an
unl awf ul bl ood-al cohol |evel and he or she is disqualified
fromoperating a comercial notor vehicle for a period of 6
months for a first offense or for a period of 1 year if he or
she has previously been disqualified, or his or her driving
privil ege has been previously suspended, for a violation of s.
316. 193.

2. The disqualification period shall comence on the
date of arrest or issuance of notice of disqualification
whi chever is later.

3. The driver may request a formal or informal review
of the disqualification by the departnent within 10 days after
the date of arrest or issuance of notice of disqualification
whi chever is later.

4. The tenporary permt issued at the tinme of arrest
or disqualification will expire at mdnight of the 30th day
following the date of disqualification.

5. The driver may subnmit to the departnent any
materials relevant to the arrest.

(2) Except as provided in paragraph (1)(a), the | aw
enforcenent officer shall forward to the departnent, within 5
days after the date of the arrest or the issuance of the
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notice of disqualification, whichever is |ater, a copy of the
notice of disqualification, the driver's license of the person
arrested, and a report of the arrest, including, if

applicable, an affidavit stating the officer's grounds for
belief that the person arrested was in violation of s.

316.193; the results of any breath or blood test or an
affidavit stating that a breath, blood, or urine test was
requested by a | aw enforcenent officer or correctional officer
and that the person arrested refused to subnit; a copy of the
citation issued to the person arrested; and the officer's
description of the person's field sobriety test, if any. The
failure of the officer to subnmit materials within the 5-day
period specified in this subsection or subsection (1) shal

not affect the departnent's ability to consider any evidence
submitted at or prior to the hearing. The officer may al so
submt a copy of a videotape of the field sobriety test or the
attenpt to adm nister such test.

(7) In a formal review hearing under subsection (6) or
an informal review hearing under subsection (4), the hearing
of ficer shall determine by a preponderance of the evidence
whet her sufficient cause exists to sustain, anend, or
invalidate the disqualification. The scope of the review
shall be limted to the follow ng issues:

(a) If the person was disqualified fromoperating a
commercial nmotor vehicle for driving with an unl awf ul
bl ood- al cohol level in violation of s. 316.193:

1. Wether the arresting | aw enforcenent officer had
probabl e cause to believe that the person was driving or in
actual physical control of a commercial notor vehicle in this
state while he or she had any al cohol, chenical substances, or
control |l ed substances in his or her body.
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1 2. \Wiether the person was placed under |awful arrest

2| for a violation of s. 316.193.

3 3. Wiether the person had an unl awful bl ood-al coho

4| level as provided in s. 316.193.

5 (8) Based on the determination of the hearing officer
6 | pursuant to subsection (7) for both informal hearings under

7 | subsection (4) and fornmal hearings under subsection (6), the
8 | departnent shall

9 (b) Sustain the disqualification for a period of 6

10 | nonths for a violation of s. 316.193 or for a period of 1 year
11| if the person has been previously disqualified from operating
12 | a conmercial notor vehicle or his or her driving privil ege has
13 | been previously suspended as a result of a violation of s.

14 | 316.193. The disqualification period commences on the date of
15| the arrest or issuance of the notice of disqualification

16 | whichever is later.

17 (14) The decision of the departnent under this section
18 | shall not be considered in any trial for a violation of s.

19| 316.193, s. 322.61, or s. 322.62, nor shall any witten
20 | statenent submitted by a person in his or her request for
21 | departnental review under this section be adnissible into
22 | evidence against himor her in any such trial. The
23 | disposition of any related crimnal proceedings shall not
24 | affect a disqualification inposed pursuant to this section
25 (15) This section does not preclude the suspension of
26 | the driving privilege pursuant to s. 322.2615. The driving
27 | privilege of a person who has been disqualified from operating
28 | a commercial notor vehicle also may be suspended for a
29 | violation of s. 316.193.
30 327.35 Boating under the influence; penalties.--
31
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(6) Wth respect to any person convicted of a
vi ol ation of subsection (1), regardl ess of any other penalty
i mposed:

(a) For the first conviction, the court shall place
t he defendant on probation for a period not to exceed 1 year
and, as a condition of such probation, shall order the
defendant to participate in public service or a community work
project for a m ninmum of 50 hours. The total period of
probation and incarceration may not exceed 1 year

(b) For the second conviction for an offense that
occurs within a period of 5 years after the date of a prior
conviction for violation of this section, the court shal
order inprisonnent for not |less than 10 days. At |east 48
hours of confinenent nust be consecuti ve.

(c) For the third or subsequent conviction for an
of fense that occurs within a period of 10 years after the date
of a prior conviction for violation of this section, the court
shal | order inprisonnent for not |ess than 30 days. At | east
48 hours of confinenment nust be consecuti ve.

(d) In addition to any other penalty inposed, the
court shall also order the inpoundnent or inmobilization of
the vessel that was operated by, or in the actual physica
control of, the offender. The period of inpoundnent or
i mobilization is 10 days, or, for the second conviction
within 3 years, 30 days, or, for the third conviction within 5
years, 90 days and nay not be concurrent with probation or
i mprisonnent. If the vessel is |eased or rented, the period of
i mpoundnent or immmobilization may not extend beyond the
expiration of the |ease or rental agreenent. Wthin 7 business
days after the date that the court issues the order of
i mpoundnent or immobilization, the clerk of the court shal
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send notice by certified mail, return receipt requested, to
the registered owner of the vessel if the registered owner is
a person other than the offender and to each person of record
claimng a lien against the vessel. Al costs and fees for the
i mpoundnent or i mmobilization, including the cost of
notification, nust be paid by the owner of the vessel or, if
the vessel is |leased or rented, by the person |easing or
renting the vessel. The person who owns a vessel that is
i mpounded or inmmobilized under this paragraph, or a person who
has a |ien of record agai nst such a vessel, may, within 10
days after the date that person has know edge of the |ocation
of the vessel, file a conplaint in the county in which the
owner resides to deternine whether the vessel was wongfully
taken or withheld fromthe owner or |ienholder. Upon the
filing of a conplaint, the owner or |ienholder nmay have the
vessel released by posting with the court a bond or other
adequat e security equal to the anobunt of the costs and fees
for inpoundnent or inmmobilization, including tow ng or
storage, to ensure the paynent of the costs and fees if the
owner or |ienhol der does not prevail. Wen the bond is posted
and the fee is paid as set forth in s. 28.24, the clerk of the
court shall issue a certificate releasing the vessel. At the
time of release, after reasonable inspection, the owner or
| i enhol der nust give a receipt to the towi ng or storage
conpany indicating any |oss or damage to the vessel or to the
contents of the vessel

(e) A defendant, in the court's discretion, may be
required to serve all or any portion of a term of inprisonnent
to which the defendant has been sentenced pursuant to this
section in a residential alcoholismtreatnent programor a
residential drug abuse treatnment program Any tine spent in
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1| such a program nust be credited by the court toward the term
2| of inprisonnent.

3

4 | For the purposes of this section, any conviction for a

5| violation of s. 316.193, a previous conviction for the

6| violation of fornmer s. 316.1931, forner s. 860.01, or forner
7]s. 316.028, or a previous conviction outside this state for

8 | driving under the influence, driving while intoxicated,

9| driving with an unlawful bl ood-al cohol level, driving with an
10 | unl awful breat h-al cohol level, or any other sinilar

11| al cohol -rel ated or drug-related traffic offense, is also

12 | considered a previous conviction for violation of this

13 | section.

14 397.405 Exenptions fromlicensure.--The follow ng are
15| exenpt fromthe licensing provisions of this chapter

16 (10) DU education and screening services required to
17 | be attended pursuant to ss. 316.192, 316.193, 322.095,

18 | 322. 271, and 322.291 are exenpt fromlicensure under this

19 | chapter. Treatnent programs nust continue to be licensed
20 | under this chapter
21
22 | The exenptions fromlicensure in this section do not apply to
23| any facility or entity which receives an appropriation, grant,
24 | or contract fromthe state to operate as a service provider as
25| defined in this chapter or to any substance abuse program
26 | regul ated pursuant to s. 397.406. No provision of this
27 | chapter shall be construed to limt the practice of a
28 | physician |icensed under chapter 458 or chapter 459, a
29 | psychol ogi st licensed under chapter 490, or a psychot herapi st
30| licensed under chapter 491, providing outpatient or inpatient
31 | substance abuse treatnent to a voluntary patient, so long as
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t he physician, psychol ogi st, or psychot herapi st does not
represent to the public that he or she is a |licensed service
provider under this act. Failure to conply with any

requi rement necessary to nmmintain an exenpt status under this
section is a msdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

440. 09 Coverage. --

(7)

(b) If the enployee has, at the tine of the injury, a
bl ood al cohol |evel equal to or greater than the |evel
specified in s. 316.193, or if the enployee has a positive
confirmation of a drug as defined in this act, it is presuned
that the injury was occasioned prinmarily by the intoxication
of, or by the influence of the drug upon, the enployee. In the
absence of a drug-free workplace program this presunption may
be rebutted by clear and convincing evidence that the
i ntoxication or influence of the drug did not contribute to
the injury. Percent by weight of alcohol in the blood nust be
based upon grans of al cohol per 100 nmilliliters of blood. If
the results are positive, the testing facility nmust maintain
the specinen for a m ni num of 90 days. Blood serum nmay be used
for testing purposes under this chapter; however, if this test
is used, the presunptions under this section do not arise
unl ess the bl ood al cohol level is proved to be nedically and
scientifically equivalent to or greater than the conparable
bl ood al cohol |evel that would have been obtained if the test
wer e based on percent by weight of al cohol in the blood.
However, if, before the accident, the enployer had actua
know edge of and expressly acquiesced in the enployee's
presence at the workplace while under the influence of such
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1| al cohol or drug, the presunptions specified in this subsection
2 | do not apply.

3 493. 6106 License requirenents; posting.--

4 (1) Each individual licensed by the departnent nust:
5 (d) Not be a chronic and habitual user of al coholic

6 | beverages to the extent that her or his nornmal faculties are
7 | inpaired; not have been committed under chapter 397, forner

8 | chapter 396, or a sinmilar lawin any other state; not have

9 | been found to be a habitual offender under s. 856.011(3) or a
10| sinmlar law in any other state; and not have had two or nore
11 | convictions under s. 316.193 or a simlar law in any other

12 | state within the 3-year period i medi ately preceding the date
13| the application was filed, unless the individual establishes
14 | that she or he is not currently inpaired and has successfully
15| conpleted a rehabilitation course.

16 627.758 Surety on auto club traffic arrest bond;

17 | conditions, |limt; bail bond.--

18 (4) Notwithstanding the provisions of s. 626.311 or
19 | chapter 648, any surety insurer identified in a guaranteed

20| traffic arrest bond certificate or any |licensed general |ines
21| agent of the surety insurer may execute a bail bond for the
22 | autonobile club or association nmenber identified in the

23 | guaranteed traffic arrest bond certificate in an anount not in
24 | excess of $5,000 for any violation of chapter 316 or any

25| simlar traffic | aw or ordi nance except for driving under the
26 | i nfluence of al coholic beverages, chenical substances, or

27 | controll ed substances, as prohibited by s. 316.193.

28 790.06 License to carry conceal ed weapon or firearm --
29 (2) The Departnent of State shall issue a license if
30| the applicant:

31
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(f) Does not chronically and habitually use al coholic
beverages or other substances to the extent that his or her
normal faculties are inpaired. It shall be presuned that an
applicant chronically and habitually uses al coholic beverages
or other substances to the extent that his or her norna
faculties are inpaired if the applicant has been conmmtted
under chapter 397 or under the provisions of fornmer chapter
396 or has been convicted under s. 790. 151 or has been deened
a habitual offender under s. 856.011(3), or has had two or
nore convictions under s. 316.193 or sinilar |aws of any other
state, within the 3-year period imediately preceding the date
on which the application is submtted;

(10) A license issued under this section shall be
suspended or revoked pursuant to chapter 120 if the |licensee:

(f) |Is convicted of a second violation of s. 316. 193,
or a simlar law of another state, within 3 years of a
previ ous conviction of such section, or sinmlar |aw of another
state, even though the first violation nmay have occurred prior
to the date on which the application was submtted

903.36 G@uaranteed arrest bond certificates as cash
bail . --

(2) The execution of a bail bond by a |icensed genera
| ines agent of a surety insurer for the autonobile club or
associ ati on nenber identified in the guaranteed traffic arrest
bond certificate, as provided in s. 627.758(4), shall be
accepted as bail in an anpbunt not to exceed $5,000 for the
appearance of the person naned in the certificate in any court
to answer for the violation of a provision of chapter 316 or a
simlar traffic | aw or ordi nance, except driving under the
i nfl uence of al coholic beverages, chem cal substances, or
control |l ed substances, as prohibited by s. 316.193.
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Presentation of the guaranteed traffic arrest bond certificate
and a power of attorney fromthe surety insurer for its
licensed general lines agents is authorization for such agent
to execute the bail bond.

921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --

(3) OFFENSE SEVERI TY RANKI NG CHART

Fl ori da Fel ony

Statute Degr ee Descri ption
(f) LEVEL 6

316.027(1) (b) 2nd Acci dent involving death, failure
to stop; |eaving scene.

316.193(2) (b) 3rd Fel ony DU, 4th or subsequent
convi cti on.

775.0875(1) 3rd Taking firearmfrom | aw
enforcenent officer

784.021(1) (a) 3rd Aggravat ed assault; deadly weapon
without intent to kill.

784.021(1)(b) 3rd Aggravated assault; intent to
commt felony.

784.048(3) 3rd Aggravat ed stal king; credible
t hr eat .

784.07(2)(c) 2nd Aggravat ed assault on | aw

enforcenent officer

784.08(2) (b) 2nd Aggravat ed assault on a person 65
years of age or ol der.

784.081(2) 2nd Aggravat ed assault on specified
of ficial or enployee.
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1| 784.082(2) 2nd Aggr avat ed assault by detai ned

2 person on visitor or other

3 det ai nee.

41 787.02(2) 3rd Fal se inprisonnment; restraining
5 Wi th purpose other than those in
6 s. 787.01.

71 790.115(2) (d) 2nd Di scharging firearmor weapon on
8 school property.

9] 790.161(2) 2nd Make, possess, or throw

10 destructive device with intent to
11 do bodily harm or danage

12 property.

13 ] 790. 164(1) 2nd Fal se report of deadly expl osive
14 or act of arson or violence to
15 state property.

16 | 790. 19 2nd Shooting or throw ng deadly

17 mssiles into dwellings, vessels,
18 or vehicl es.

19| 794.011(8) (a) 3rd Solicitation of mnor to
20 participate in sexual activity by
21 custodi al adult.
22 | 794.05(1) 2nd Unl awf ul sexual activity with
23 speci fied mnor.
24 | 806.031(2) 2nd Arson resulting in great bodily
25 harmto firefighter or any other
26 per son.
27 | 810.02(3)(c) 2nd Burgl ary of occupied structure;
28 unarned; no assault or battery.
29| 812.014(2) (b) 2nd Property stolen $20,000 or nore
30 but | ess than $100, 000, grand
31 theft in 2nd degree.
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1| 812.13(2)(c) 2nd Robbery, no firearm or other
2 weapon (strong-arm robbery).
3] 817.034(4)(a) 1. 1st Conmmuni cati ons fraud, val ue
4 greater than $50, 000.
5] 817.4821(5) 2nd Possess cl oni ng paraphernalia
6 with intent to create cloned
7 cellul ar tel ephones.
8 | 825.102(1) 3rd Abuse of an elderly person or
9 di sabl ed adul t.
10 ] 825.102(3)(c) 3rd Negl ect of an elderly person or
11 di sabl ed adul t.
12 | 825. 1025(3) 3rd Lewd or |ascivious nol estation of
13 an el derly person or disabled
14 adul t .
15 ] 825.103(2)(c) 3rd Expl oiting an elderly person or
16 di sabl ed adult and property is
17 val ued at $100 or nore, but |ess
18 t han $20, 000.
19 | 827.03(1) 3rd Abuse of a child
20| 827.03(3)(c) 3rd Negl ect of a child
21| 827.071(2) &(3) 2nd Use or induce a child in a sexua
22 perfornmance, or pronote or direct
23 such performance
24 | 836. 05 2nd Threats; extortion
25| 836. 10 2nd Witten threats to kill or do
26 bodily injury.
27 | 843.12 3rd Ai ds or assists person to escape
28 | 914. 23 2nd Retal i ati on agai nst a w tness,
29 victim or informant, with bodily
30 injury.
31
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1| 944.35(3)(a)2. 3rd Committing malicious battery upon
2 or inflicting cruel or inhunman
3 treatment on an inmate or

4 of fender on conmmunity

5 supervision, resulting in great
6 bodi |y harm

7| 944. 40 2nd Escapes.

8| 944. 46 3rd Har bori ng, concealing, aiding

9 escaped pri soners.

10 ]| 944.47(1) (a) 5. 2nd I nt roducti on of contraband

11 (firearm weapon, or explosive)
12 into correctional facility.

13 ] 951. 22(1) 3rd I ntoxicating drug, firearm or
14 weapon i ntroduced into county
15 facility.

16 (g) LEVEL 7

17 | 316. 193(3)(c) 2. 3rd DU resulting in serious bodily
18 injury.

19| 327.35(3)(c) 2. 3rd Vessel BU resulting in serious
20 bodily injury.
21| 409.920(2) 3rd Medi cai d provider fraud
22 | 494.0018(2) 1st Convi ction of any violation of
23 ss. 494.001-494.0077 in which the
24 total noney and property
25 unl awf ul | y obt ai ned exceeded
26 $50, 000 and there were five or
27 nore victims.
28 | 782.07(1) 2nd Killing of a human being by the
29 act, procurenent, or cul pable
30 negl i gence of anot her
31 (mansl aught er) .
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1| 782.071 3rd Killing of human being by the

2 operation of a notor vehicle in a
3 reckl ess manner (vehicul ar

4 honi ci de) .

51| 782.072 3rd Killing of a human being by the

6 operation of a vessel in a

7 reckl ess manner (vesse

8 honi ci de) .

9] 784.045(1) (a) 1. 2nd Aggravated battery; intentionally
10 causi ng great bodily harm or

11 di sfi gurenent.

12| 784.045(1) (a) 2. 2nd Aggravat ed battery; using deadly
13 weapon.

14 | 784.045(1) (b) 2nd Aggravat ed battery; perpetrator
15 awar e victim pregnant.

16 | 784.048(4) 3rd Aggr avat ed stal king; violation of
17 i njunction or court order

18 | 784.07(2) (d) 1st Aggravat ed battery on | aw

19 enforcenent officer
20| 784.08(2)(a) 1st Aggravat ed battery on a person 65
21 years of age or ol der
22| 784.081(1) 1st Aggravated battery on specified
23 of ficial or enployee.
24 | 784.082(1) 1st Aggravat ed battery by detai ned
25 person on visitor or other
26 det ai nee.
27 | 790.07(4) 1st Speci fi ed weapons viol ation
28 subsequent to previous conviction
29 of s. 790.07(1) or (2).
30| 790. 16(1) 1st Di scharge of a machi ne gun under
31 speci fi ed circunstances.
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102(3) (b)
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2nd

2nd

2nd

2nd

2nd

2nd

1st

1st

1st

2nd

2nd
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Procuring any person under 16
years for prostitution.

Handl e, fondl e, or assault child
under 16 years in | ewd,

| asci vi ous, or indecent nmanner
Mal i ci ously damage structure by
fire or explosive.

Burgl ary of occupied dwelli ng;

unar ned;
Bur gl ary
unar ned;
Bur gl ary
unar ned;
Property
$100, 000

assault or battery.
unoccupi ed dwel li ng;
assault or battery.
occupi ed conveyance,;
assault or battery.

stol en, val ued at

or

nore; property stolen

whi |l e causing ot her property

danage;

Stol en property;

or gani zes,

1st degree grand theft.

initiates,

pl ans, etc., the theft

of property and traffics in

stol en property.

Carj acki ng;

weapon,

no firearm deadly

or ot her weapon.

Negl ecting an elderly person or

di sabl ed adult causi ng great

bodily harm disability, or

di sfi gurenent.

Lewd or

| asci vious battery upon

an elderly person or disabled

adul t .
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1| 825.103(2)(b) 2nd Expl oiting an elderly person or
2 di sabl ed adult and property is
3 val ued at $20, 000 or nore, but
4 | ess than $100, 000.
51 827.03(3)(b) 2nd Negl ect of a child causing great
6 bodily harm disability, or
7 di sfi gurenent.
8 | 827.04(4) 3rd | npregnation of a child under 16
9 years of age by person 21 years
10 of age or ol der.
11 ] 872. 06 2nd Abuse of a dead human body.
12 ] 893. 13(1) (c) 1. 1st Sell, manufacture, or deliver
13 cocai ne (or other s.
14 893.03(1)(a), (1)(b), (1)(d),
15 (2)(a), or (2)(b) drugs) within
16 1,000 feet of a school
17 | 893. 13(4) (a) 1st Del i ver to mnor cocaine (or
18 other s. 893.03(1)(a), (1)(h),
19 (D (d), (2)(a), or (2)(b) drugs).
20| 893.135(1)(a)1. 1st Trafficking in cannabis, nore
21 than 50 | bs., less than 2,000
22 | bs.
23 | 893. 135
24 (1) (b) 1. a. 1st Trafficking in cocaine, nore than
25 28 grans, | ess than 200 grans.
26 | 893. 135
27 (1) (c)1l. a. 1st Trafficking in illegal drugs,
28 nore than 4 grans, |ess than 14
29 grans.
30
31
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1] 893.135
2 (1) (d)1.
3
4
51 893.135(1)(e)1.
6
7
8| 893.135(1)(f)1.
9
10
11
12 | 316. 193
13 (3)(c)3. a.
14 | 327.35(3)(c) 3.
15| 777.03(2) (a)
16
17 | 782. 04(4)
18
19
20
21
22
23
24 | 782.071(2)
25
26
27 | 782.072(2)
28
29
30
31

1st

1st

1st

2nd

2nd
1st

2nd

2nd

2nd

Trafficking in phencyclidine,
nore than 28 grans, |ess than 200
grans.

Trafficking in nethaqual one, nore
than 200 grans, less than 5

ki | ograns.

Trafficking in anphetam ne, nore
than 14 grans, |ess than 28
grans.

(h) LEVEL 8

DU nmansl aught er.

Vessel BU mansl aught er

Accessory after the fact, capita
fel ony.

Killing of human wi t hout design
when engaged in act or attenpt of
any felony other than arson,
sexual battery, robbery,

burgl ary, kidnapping, aircraft
piracy, or unlawfully discharging
bonb.

Committing vehicul ar honicide and
failing to render aid or give

i nformati on.

Committing vessel honicide and
failing to render aid or give

i nformati on.
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1| 790.161(3) 1st Di scharging a destructive device
2 which results in bodily harm or
3 property danmge.
4] 794.011(5) 2nd Sexual battery, victim12 years
5 or over, offender does not use
6 physical force likely to cause
7 serious injury.
8| 806.01(1) 1st Mal i ci ously damage dwel | ing or
9 structure by fire or expl osive,
10 bel i eving person in structure.
11 ] 810.02(2) (a) 1st,PBL Burglary with assault or battery.
12 | 810.02(2) (b) 1st,PBL Burglary; arnmed with expl osives
13 or danger ous weapon.
14 ] 810.02(2)(c) 1st Burglary of a dwelling or
15 structure causing structura
16 danage or $1,000 or nore property
17 danmage.
18 | 812. 13(2) (b) 1st Robbery with a weapon
19| 812. 135(2) 1st Honme- i nvasi on robbery.
20 | 825.102(2) 2nd Aggr avat ed abuse of an elderly
21 person or disabled adult.
22 | 825.103(2)(a) 1st Expl oiting an elderly person or
23 di sabl ed adult and property is
24 val ued at $100, 000 or nore.
25| 827.03(2) 2nd Aggravat ed child abuse
26 | 860.121(2)(c) 1st Shooting at or throw ng any
27 object in path of railroad
28 vehicle resulting in great bodily
29 har m
30 | 860. 16 1st Aircraft piracy.
31
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1| 893.13(1) (b)
2

3

4| 893.13(2) (b)
5

6

7 | 893. 13(6) (c)
8

9

10 | 893. 135(1) (a) 2.
11

12

13 | 893. 135

14 | (1)(b)1.b.
15

16 | 893. 135

17| (1)(c)1.b.
18

19

20 | 893. 135

21| (1)(d)1.b.
22

23

24 | 893. 135

25| (1)(e)1.b.
26

27

28 | 893. 135

29 | (1)(f)1.b.
30

31

1st

1st

1st

1st

1st

1st

1st

1st

1st

Sell or deliver in excess of 10
grans of any substance specified
ins. 893.03(1)(a) or (b).
Purchase in excess of 10 grans of
any substance specified in s.
893.03(1)(a) or (h).

Possess in excess of 10 grans of
any substance specified in s.
893.03(1)(a) or (bh).

Trafficking in cannabis, nore
than 2,000 I bs., |less than 10, 000
| bs.

Trafficking in cocaine, nore than
200 grans, |less than 400 grans.

Trafficking in illegal drugs,
nore than 14 grans, |ess than 28
grans.

Trafficking in phencyclidine,
nore than 200 grans, |ess than
400 grans.

Trafficking in nethaqual one, nore
than 5 kil ograns, |ess than 25
ki | ograns.

Trafficking in anphetam ne, nore
than 28 grans, |ess than 200
grans.
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1| 895.03(1) 1st Use or invest proceeds derived
2 frompattern of racketeering
3 activity.
4] 895.03(2) 1st Acquire or mmintain through
5 racketeering activity any
6 interest in or control of any
7 enterprise or real property.
8 | 895. 03(3) 1st Conduct or participate in any
9 enterprise through pattern of
10 racketeering activity.
11 (i) LEVEL 9
12 | 316. 193
13 (3)(c)3.b. 1st DU nmansl aughter; failing to
14 render aid or give information
15| 782.04(1) 1st Attenpt, conspire, or solicit to
16 commt preneditated nurder
17 | 782. 04(3) 1st,PBL  Acconplice to nurder in
18 connection with arson, sexua
19 battery, robbery, burglary, and
20 ot her specified fel onies.
21| 782.07(2) 1st Aggr avat ed mansl aughter of an
22 el derly person or disabled adult.
23| 782.07(3) 1st Aggr avat ed mansl aughter of a
24 chil d.
251 787.01(1) (a) 1. 1st, PBL Ki dnapping; hold for ransom or
26 reward or as a shield or hostage.
27| 787.01(1) (a) 2. 1st, PBL Kidnapping with intent to conmit
28 or facilitate conmi ssion of any
29 fel ony.
30
31
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1| 787.01(1)(a)4. 1st, PBL Kidnapping with intent to
2 interfere with performance of any
3 governnmental or politica
4 function.
51 787.02(3)(a) 1st Fal se inprisonment; child under
6 age 13; perpetrator also commits
7 child abuse, sexual battery,
8 | ewd, or |ascivious act, etc.
9] 790. 161 1st Attenpted capital destructive
10 devi ce of fense.
11 ] 794. 011(2) 1st Attenpted sexual battery; victim
12 | ess than 12 years of age.
13| 794. 011(2) Life Sexual battery; offender younger
14 than 18 years and conmits sexua
15 battery on a person | ess than 12
16 years.
17 | 794. 011(4) 1st Sexual battery; victim12 years
18 or older, certain circunstances.
19| 794.011(8) (b) 1st Sexual battery; engage in sexua
20 conduct with mnor 12 to 18 years
21 by person in fanmilial or
22 custodi al authority.
23| 812.13(2)(a) 1st, PBL Robbery with firearm or other
24 deadl y weapon.
251 812.133(2)(a) 1st, PBL Carjacking; firearmor other
26 deadl y weapon.
27 | 847.0145(1) 1st Selling, or otherwi se
28 transferring custody or control
29 of a nminor.
30
31
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1| 847.0145(2) 1st Pur chasi ng, or otherwi se
2 obt ai ni ng custody or control, of
3 a minor.
4| 859.01 1st Poi soni ng food, drink, nedicine
5 or water with intent to kill or
6 i njure anot her person
7| 893. 135 1st Attenpted capital trafficking
8 of f ense.
9] 893.135(1)(a)3. 1st Trafficking in cannabis, nore
10 t han 10, 000 | bs.
11| 893. 135
12 (1) (b)1l.c. 1st Trafficking in cocaine, nore than
13 400 grans, |ess than 150
14 ki | ograns.
15| 893. 135
16 (1) (c)l.c. 1st Trafficking in illegal drugs,
17 nore than 28 grans, |ess than 30
18 ki | ograns.
19 | 893. 135
20 (1) (d)1.c. 1st Trafficking in phencyclidine
21 nore than 400 grans.
22 | 893. 135
23 (1) (e)l.c. 1st Trafficking in nethaqual one, nore
24 than 25 kil ograns.
25| 893. 135
26 (1) (f)1. c. 1st Trafficking in anphetam ne, nore
27 t han 200 grans.
28 938.07 Driving under the influence.--Notw thstanding
29 | any other provision of s. 316.193, a court cost of $135 shal
30 | be added to any fine inposed pursuant to s. 316.193, of which
31| $25 shall be deposited in the Energency Medical Services Trust
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Fund, $50 shall be deposited in the Crimnal Justice Standards
and Training Trust Fund of the Departnent of Law Enforcenent
to be used for operational expenses of the Division of Loca
Law Enforcenent Assistance in conducting the statew de
crimnal analysis |aboratory systemestablished in s. 943. 32,
and $60 shall be deposited in the Brain and Spinal Cord Injury
Rehabilitation Trust Fund created in s. 413.613.

938.21 Al cohol and drug abuse
prograns. -- Notwi t hst andi ng any provision to the contrary of
the laws of this state, the court nay assess for al cohol and
ot her drug abuse prograns as provided in s. 893.165 any
def endant who pleads guilty or nolo contendere to, or is
convicted of, a violation of any provision of chapter 893 or
whi ch involves a crimnal violation of s. 316.193, s. 856.011
s. 856.015, or chapter 562, chapter 567, or chapter 568, in
addition to any fine and other penalty provided by law, a
court cost in an anount up to the anmbunt of the fine
aut horized for the violation. The court is authorized to order
a defendant to pay an additional assessnent if it finds that
t he defendant has the ability to pay the fine and the
addi tional assessnment and will not be prevented thereby from
being rehabilitated or from nmaking restitution

938. 23 Assistance grants for al cohol and other drug
abuse prograns. - -

(1) In addition to any fine inposed by |aw for any
crimnal offense under chapter 893 or for any crimna
violation of s. 316.193, s. 856.011, s. 856.015, or chapter
562, chapter 567, or chapter 568, the court shall be
aut hori zed, pursuant to the requirenents of s. 938.21, to
i npose an additional assessnent in an anount up to the anpunt
of the fine authorized for the of fense. Such additiona

59

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPER O

Fl ori da House of Representatives - 1998 HB 3757
563- 147- 98

assessnents shall be deposited for the purpose of providing
assi stance grants to drug abuse treatnent or al cohol treatnent
or education prograns as provided in s. 893. 165.

960.03 Definitions.--As used in ss. 960.01-960. 28,
unl ess the context otherw se requires, the term

(3) "Crinme" neans:

(b) Awviolation of s. 316.193, s. 316.027(1), or s.
782.071(2), which results in physical injury or death;
however, no other act involving the operation of a notor
vehicl e, boat, or aircraft which results in injury or death
shall constitute a crine for the purpose of this chapter
unless the injury or death was intentionally inflicted through
t he use of such vehicle, boat, or aircraft or unless such
vehi cl e, boat, or aircraft is an inplenent of a crinme to which
this act applies.

Section 3. Paragraph (c) of subsection (1) of section
893.03, Florida Statutes, is anended to read:

893. 03 Standards and schedul es. --The substances
enunerated in this section are controlled by this chapter
The controll ed substances listed or to be listed in Schedul es
I, I, IIl, IV, and V are included by whatever official
common, usual, chenical, or trade nane designated. The
provisions of this section shall not be construed to include
wi thin any of the schedules contained in this section any
excluded drugs listed within the purview of 21 CF. R s.

1308. 22, styled "Excluded Substances"; 21 C.F.R s. 1308. 24,
styl ed "Exenpt Chenical Preparations"; 21 CF. R s. 1308. 32,
styl ed "Exenpted Prescription Products"; or 21 CF. R s.
1308. 34, styled "Exenpt Anabolic Steroid Products.”

(1) SCHEDULE I.--A substance in Schedule | has a high
potential for abuse and has no currently accepted nedi cal use
60
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intreatnent in the United States and in its use under nedica
supervi si on does not neet accepted safety standards. The
foll owi ng substances are controlled in Schedul e |
(c) Unless specifically excepted or unless listed in
anot her schedul e, any nmaterial, conpound, m xture, or
preparation which contains any quantity of the foll ow ng
hal | uci nogeni ¢ substances or which contains any of their
salts, isoners, and salts of isoners, whenever the existence
of such salts, isoners, and salts of isonmers is possible
within the specific chenical designation:
1. Al pha-ethyltryptan ne
2.  2- Ami no- 4- net hyl - 5- phenyl - 2- oxazol i ne
(4- et hyl ami nor ex).
3. 2- Ami no-5-phenyl - 2-oxazol i ne (Am norex).
4- Br ono- 2, 5- di net hoxyanphet ani ne.
4- Brono- 2, 5-di net hoxyphenet hyl ani ne.

4
5

6. Buf ot eni ne.
7 Cannabi s.

8 Cat hi none.

9. Diethyltryptan ne.

10. 2, 5-Di net hoxyanphet ani ne.

11. 2, 5-D net hoxy- 4- et hyl anphet ani ne ( DCET) .

12. Dinethyl tryptam ne.

13. N-Et hyl-1-phenyl cycl ohexyl anmi ne (PCE) (Ethyl ani ne

—+

anal og of phencyclidine).
14. N-Ethyl-3-piperidyl benzilate.
15. N-et hyl anphet am ne.
16. Fenethyl li ne.
17. N-Hydroxy- 3, 4- net hyl enedi oxyanphet ami ne.
18. | bogai ne.
19. Lysergic acid diethylamde (LSD).
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1 20. Mescal i ne.

2 21. Met hcat hi none.

3 22. 5-Met hoxy- 3, 4- net hyl enedi oxyanphet ami ne.

4 23. 4-net hoxyanphet ami ne.

5 24. 4-Met hyl -2, 5-di net hoxyanphet am ne.

6 25. 3, 4- Met hyl enedi oxy- N- et hyl anphet am ne.

7 26. 3, 4- Met hyl enedi oxyanphet am ne.

8 27. N Methyl - 3-pi peridyl benzilate.

9 28. N, N-di et hyl anphet am ne.

10 29. Parahexyl.

11 30. Peyote.

12 31. N (1-Phenylcycl ohexyl)-pyrrolidine (PCPY)

13| (Pyrrolidine anal og of phencycli dine).

14 32. Psilocybin, including all nushroom species in the
15| genera psil ocybe and conocybe.

16 33. Psilocyn.

17 34. Tetrahydrocannabi nol s.

18 35. 1-[1-(2-Thienyl)-cycl ohexyl]-piperidine (TCP)
19 | (Thi ophene anal og of phencycli dine).

20 36. 3,4,5-Trinet hoxyanphet am ne.

21 Section 4. For the purpose of incorporating the

22 | anendnent to section 893.03(1)(c), Florida Statutes, in

23 | references thereto, the foll owing sections or subdivisions of
24 | Florida Statutes are reenacted to read:

25 782.04 Murder. --

26 (1)(a) The unlawful killing of a hunman bei ng:

27 1. Wen perpetrated froma preneditated design to
28 | effect the death of the person killed or any human being; or
29 2. Wien committed by a person engaged in the

30 | perpetration of, or in the attenpt to perpetrate, any:

31 a. Trafficking offense prohibited by s. 893.135(1),
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b. Arson,

c. Sexual battery,
d. Robbery,

e. Burglary,

f. Kidnappi ng,

g. Escape,

h

Aggravat ed child abuse,

Aggr avat ed abuse of an elderly person or disabled
adul t,

j. Arcraft piracy,

k. Unlawful throw ng, placing, or discharging of a
destructive devi ce or bonb,

| . Carjacking,

m  Hone-invasi on robbery,

n. Aggravated stal king, or

3. Which resulted fromthe unl awful distribution of
any substance controlled under s. 893.03(1), cocaine as
described in s. 893.03(2)(a)4., or opiumor any synthetic or
natural salt, conpound, derivative, or preparation of opium by
a person 18 years of age or older, when such drug is proven to
be the proxi mate cause of the death of the user,

is murder in the first degree and constitutes a capita
fel ony, punishable as provided in s. 775.082.

(4) The unlawful killing of a human bei ng, when
perpetrated wi thout any design to effect death, by a person
engaged in the perpetration of, or in the attenpt to
perpetrate, any felony other than any:

(1) Unlawful distribution of any substance controll ed
under s. 893.03(1), cocaine as described in s. 893.03(2)(a)4.,
or opiumor any synthetic or natural salt, conpound,
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1| derivative, or preparation of opiumby a person 18 years of

2 | age or older, when such drug is proven to be the proximte

3| cause of the death of the user

4

5]is murder in the third degree and constitutes a felony of the
6 | second degree, punishable as provided in s. 775.082, s.

7| 775.083, or s. 775.084.

8 817.563 Controlled substance named or described in s.
9| 893.03; sale of substance in lieu thereof.--1t is unlawful for
10 | any person to agree, consent, or in any manner offer to

11 | unlawfully sell to any person a controll ed substance naned or
12 | described in s. 893.03 and then sell to such person any other
13 | substance in lieu of such controlled substance. Any person who
14 | violates this section with respect to:

15 (1) A controlled substance named or described in s.

16 | 893.03(1), (2), (3), or (4) is guilty of a felony of the third
17 | degree, punishable as provided in s. 775.082, s. 775.083, or
18 | s. 775.084.

19 831.31 Counterfeit controlled substance; sale,
20 | manufacture, delivery, or possession with intent to sell
21 | manuf acture, or deliver.--
22 (1) It is unlawful for any person to sell
23 | manufacture, or deliver, or to possess with intent to sell
24 | manufacture, or deliver, a counterfeit controll ed substance.
25| Any person who violates this subsection with respect to:
26 (a) A controlled substance nanmed or described in s
271 893.03(1), (2), (3), or (4) is guilty of a felony of the third
28 | degree, punishable as provided in s. 775.082, s. 775.083, or
29 | s. 775.084.
30 893.12 Contraband; seizure, forfeiture, sale.--
31 (2)
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(b) Al real property, including any right, title,
| easehold interest, and other interest in the whole of any |ot
or tract of land and any appurtenances or inprovenents, which
real property is used, or intended to be used, in any nmanner
or part, to conmmt or to facilitate the comi ssion of, or
which real property is acquired with proceeds obtained as a
result of, a violation of any provision of this chapter
related to a controll ed substance described in s. 893.03(1) or
(2) may be seized and forfeited as provided by the Florida
Contraband Forfeiture Act except that no property shall be
forfeited under this paragraph to the extent of an interest of
an owner or |ienholder by reason of any act or omi ssion
establ i shed by that owner or |ienholder to have been committed
or omtted without the knowl edge or consent of that owner or
I'i enhol der.

(c) Al noneys, negotiable instrunents, securities,
and other things of value furnished or intended to be
furni shed by any person in exchange for a controlled substance
described in s. 893.03(1) or (2) or a listed chenical in
violation of any provision of this chapter, all proceeds
traceable to such an exchange, and all noneys, negotiable
instrunents, and securities used or intended to be used to
facilitate any violation of any provision of this chapter or
which are acquired with proceeds obtained in violation of any
provision of this chapter may be seized and forfeited as
provided by the Florida Contraband Forfeiture Act, except that
no property shall be forfeited under this paragraph to the
extent of an interest of an owner or |ienholder by reason of
any act or om ssion established by that owner or |ienholder to
have been conmitted or omitted w thout the know edge or
consent of that owner or I|ienhol der
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1 (d) Al books, records, and research, including

2| formulas, mcrofilm tapes, and data which are used, or

3| intended for use, or which are acquired with proceeds

4| obtained, in violation of any provision of this chapter

5| related to a controlled substance described in s. 893.03(1) or
6] (2) or alisted chenical nmay be seized and forfeited as

7 | provided by the Florida Contraband Forfeiture Act.

8 893.13 Prohibited acts; penalties.--

9 (1) (a) Except as authorized by this chapter and

10 | chapter 499, it is unlawful for any person to sell

11 | manufacture, or deliver, or possess with intent to sell

12 | manufacture, or deliver, a controlled substance. Any person
13 | who violates this provision with respect to:

14 1. A controlled substance named or described in s

151 893.03(1)(a), (1)(b), (1)(d), (2)(a), or (2)(b) conmmits a
16 | felony of the second degree, punishable as provided in s.

17| 775.082, s. 775.083, or s. 775.084.

18 2. A controll ed substance nanmed or described in s.
19 ] 893.03(1)(c), (2)(c), (3), or (4) comits a felony of the
20| third degree, punishable as provided in s. 775.082, s.

21| 775.083, or s. 775.084.

22 3. A controll ed substance nanmed or described in s.
23] 893.03(5) conmits a m sdeneanor of the first degree,

24 | puni shabl e as provided in s. 775.082 or s. 775.083.

25 (c) Except as authorized by this chapter, it is

26 | unl awmful for any person to sell, manufacture, or deliver, or
27 | possess with intent to sell, manufacture, or deliver a

28 | controll ed substance in, on, or within 1,000 feet of the rea
29 | property conprising a child care facility as defined in s.
30| 402.302 or a public or private elenentary, niddle, or

31
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secondary school between the hours of 6 a.m and 12 a.m Any
person who violates this paragraph with respect to:

1. A controlled substance named or described in s.
893.03(1)(a), (1)(b), (1)(d), (2)(a), or (2)(b) comits a
felony of the first degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084. The def endant nust be
sentenced to a mnimumterm of inprisonnent of 3 cal endar
years unl ess the offense was committed within 1,000 feet of
the real property conprising a child care facility as defined
ins. 402.302.

2. A controll ed substance named or described in s.
893.03(1)(c), (2)(c), (3), or (4) conmits a felony of the
second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

3. Any other controlled substance, except as |lawfully
sol d, manufactured, or delivered, nmust be sentenced to pay a
$500 fine and to serve 100 hours of public service in addition
to any other penalty prescribed by |aw.

(d) Except as authorized by this chapter, it is
unl awful for any person to sell, manufacture, or deliver, or
possess with intent to sell, nmanufacture, or deliver, a
control | ed substance in, on, or within 200 feet of the rea
property conprising a public housing facility, within 200 feet
of the real property conprising a public or private college
uni versity, or other postsecondary educational institution, or
within 200 feet of any public park. Any person who viol ates
this paragraph with respect to:

1. A controlled substance named or described in s.
893.03(1)(a), (1)(b), (1)(d), (2)(a), or (2)(b) comits a
felony of the first degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

67

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3757
563- 147- 98

1 2. A controll ed substance nanmed or described in s.
21893.03(1)(c), (2)(c), (3), or (4) commits a felony of the

3 | second degree, punishable as provided in s. 775.082, s.

4| 775.083, or s. 775.084.

5 3. Any other controlled substance, except as |lawfully
6 | sold, manufactured, or delivered, nust be sentenced to pay a
7| $500 fine and to serve 100 hours of public service in addition
8| to any other penalty prescribed by |aw.

9 (e) Except as authorized by this chapter, it is

10 | unl awful for any person to sell, manufacture, or deliver, or
11 | possess with intent to sell, nmanufacture, or deliver, a

12 | control |l ed substance not authorized by lawin, on, or within
13 ] 1,000 feet of a physical place for worship at which a church
14 | or religious organization regularly conducts religious

15| services or within 1,000 feet of a conveni ence busi ness as

16 | defined in s. 812.171. Any person who viol ates this paragraph
17 | with respect to:

18 1. A controlled substance named or described in s

191 893.03(1)(a), (1)(b), (1)(d), (2)(a), or (2)(b) conmmits a

20| felony of the first degree, punishable as provided in s.

21| 775.082, s. 775.083, or s. 775.084.

22 2. A controll ed substance nanmed or described in s.

231 893.03(1)(c), (2)(c), (3), or (4) comits a felony of the

24 | second degree, punishable as provided in s. 775.082, s.

25| 775.083, or s. 775.084.

26 3. Any other controlled substance, except as |lawfully
27 | sold, manufactured, or delivered, nmust be sentenced to pay a
28 | $500 fine and to serve 100 hours of public service in addition
29| to any other penalty prescribed by | aw

30 (2)

31
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1 (a) Except as authorized by this chapter and chapter
21499, it is unlawful for any person to purchase, or possess
3| with intent to purchase, a controlled substance. Any person
4] who violates this provision with respect to:

5 1. A controlled substance named or described in s

6 893.03(1)(a), (1)(b), (1)(d), (2)(a), or (2)(b) commits a

7| felony of the second degree, punishable as provided in s.

8| 775.082, s. 775.083, or s. 775.084.

9 2. A controll ed substance nanmed or described in s.
10 ] 893.03(1)(c), (2)(c), (3), or (4) comits a felony of the
11 ) third degree, punishable as provided in s. 775.082, s.
12| 775.083, or s. 775.084.

13 3. A controll ed substance nanmed or described in s.
14 ] 893.03(5) conmits a m sdeneanor of the first degree,

15 | puni shable as provided in s. 775.082 or s. 775.083.

16 (4) Except as authorized by this chapter, it is

17 | unl awful for any person 18 years of age or ol der to deliver
18 | any control |l ed substance to a person under the age of 18

19 | years, or to use or hire a person under the age of 18 years as
20| an agent or enployee in the sale or delivery of such a

21 | substance, or to use such person to assist in avoiding

22 | detection or apprehension for a violation of this chapter

23 | Any person who violates this provision with respect to:

24 (b) A controlled substance named or described in s.
251 893.03(1)(c), (2)(c), (3), or (4) comits a felony of the
26 | second degree, punishable as provided in s. 775.082, s.

27 | 775.083, or s. 775.084.

28

29 | Inposition of sentence nmay not be suspended or deferred, nor
30| shall the person so convicted be placed on probation

31
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(5) It is unlawful for any person to bring into this
state any controll ed substance unl ess the possessi on of such
control l ed substance is authorized by this chapter or unless
such person is licensed to do so by the appropriate federa
agency. Any person who violates this provision with respect
to:

(b) A controlled substance named or described in s.
893.03(1)(c), (2)(c), (3), or (4) conmits a felony of the
third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(6)(a) It is unlawful for any person to be in actua
or constructive possession of a controlled substance unl ess
such controll ed substance was |awfully obtained froma
practitioner or pursuant to a valid prescription or order of a
practitioner while acting in the course of his or her
prof essional practice or to be in actual or constructive
possession of a controlled substance except as ot herw se
aut hori zed by this chapter. Any person who violates this
provision conmits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(7)(a) It is unlawful for any person

1. To distribute or dispense a controlled substance in
violation of this chapter

2. To refuse or fail to nmake, keep, or furnish any
record, notification, order form statenent, invoice, or
i nformation required under this chapter

3. To refuse an entry into any premni ses for any
i nspection or to refuse to allow any inspection authorized by
this chapter.
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4. To distribute a controlled substance naned or
described in s. 893.03(1) or (2) except pursuant to an order
formas required by s. 893. 06.

5. To keep or maintain any store, shop, warehouse,
dwel l'ing, building, vehicle, boat, aircraft, or other
structure or place which is resorted to by persons using
control |l ed substances in violation of this chapter for the
pur pose of using these substances, or which is used for
keeping or selling themin violation of this chapter

6. To use to his or her own personal advantage, or to
reveal, any information obtained in enforcenent of this
chapter except in a prosecution or administrative hearing for
a violation of this chapter.

7. To withhold information froma practitioner from
whom t he person seeks to obtain a controlled substance or a
prescription for a controlled substance that the person has
received a controll ed substance or a prescription for a
control | ed substance of |ike therapeutic use from anot her
practitioner within the last 30 days.

8. To possess a prescription formwhich has not been
conpl eted and signed by the practitioner whose nane appears
printed thereon, unless the person is that practitioner, is an
agent or enployee of that practitioner, is a pharmacist, or is
a supplier of prescription forns who is authorized by that
practitioner to possess those forns.

9. To acquire or obtain, or attenpt to acquire or
obtai n, possession of a controlled substance by
m srepresentation, fraud, forgery, deception, or subterfuge.

10. To affix any false or forged |l abel to a package or
receptacle containing a controlled substance
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11. To furnish false or fraudulent materi al
information in, or omt any material information from any
report or other docunent required to be kept or filed under
this chapter or any record required to be kept by this
chapter.

(b) Any person who violates the provisions of
subparagraphs (a)1.-8. commits a ni sdeneanor of the first
degree, punishable as provided in s. 775.082 or s. 775.083;
except that, upon a second or subsequent violation, the person
commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.

(c) Any person who violates the provisions of
subpar agraphs (a)9.-11. conmits a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

(8) The provisions of subsections (1) through (7) are
not applicable to the delivery to, or actual or constructive
possession for nedical or scientific use or purpose only of
control | ed substances by, persons included in any of the
followi ng classes, or the agents or enployees of such persons,
for use in the usual course of their business or profession or
in the performance of their official duties:

(a) Pharnaci sts.

(b) Practitioners.

(c) Persons who procure controlled substances in good
faith and in the course of professional practice only, by or
under the supervision of pharnacists or practitioners enployed
by them or for the purpose of |awful research, teaching, or
testing, and not for resale.
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1 (d) Hospitals that procure controlled substances for
2| lawful administration by practitioners, but only for use by or
3]in the particular hospital

4 (e) Oficers or enployees of state, federal, or |oca
5| governnents acting in their official capacity only, or

6| informers acting under their jurisdiction

7 (f) Common carriers.

8 (g) Manufacturers, whol esalers, and distributors.

9 (h) Law enforcenent officers for bona fide | aw

10 | enforcenent purposes in the course of an active crimna

11 | investigation

12 Section 5. Section 893.133, Florida Statutes, is

13 | created to read:

14 893. 133 Evidence of possession with intent to sell or
15| deliver controll ed substance; inferences.--

16 (1) Proof that a person possesses 10 or nore rocks of
17 | crack cocaine or 5 or nore grans of powder cocai ne gives rise
18 | to an inference that the person was possessing the cocai ne

19 with the intent to sell or deliver the cocaine.
20 (2) Proof that a person possesses 1 pound or nore of
21 | cannabis gives rise to an inference that the person was
22 | possessing the cannabis with the intent to sell or deliver the
23 | cannabi s.
24 (3) Proof that a person possesses 20 decks or nore of
25| heroin or 1 gramor nore of heroin gives rise to an inference
26 | that the person was possessing the heroin with the intent to
27 | sell or deliver the heroin.
28 (4) Proof that a person possesses 5 grans or nore of
29 | anphet am ne or net hanphetam ne gives rise to an inference that
30 | the person was possessi ng the anphet am ne or net hanphet ani ne
31
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with the intent to sell or deliver the anphetani ne or

net hanphet ani ne, respectively.

Section 6. Paragraph (a) of subsection (1) of section
893.135, Florida Statutes, is anended to read:

893. 135 Trafficking; nandatory sentences; suspension
or reduction of sentences; conspiracy to engage in
trafficking.--

(1) Except as authorized in this chapter or in chapter
499 and notwi t hstandi ng the provisions of s. 893. 13:

(a) Any person who knowi ngly sells, purchases,
manuf actures, delivers, or brings into this state, or who is
knowi ngly in actual or constructive possession of, 10 if
exeess—of—50 pounds or nore of cannabis commits a fel ony of
the first degree, which felony shall be known as "trafficking
in cannabis." If the quantity of cannabis involved:

1. 1s 10 pounds or nore but no nore than 50 pounds,

such person shall be sentenced pursuant to the Crininal
Puni shnent Code and pay a fine of $15, 000.
2.+~ 1s in excess of 50 pounds, but |ess than 2,000

pounds, such person shall be sentenced pursuant to the
Crimnal Puni shment Code and pay a fine of $25, 000.

3.2-1s 2,000 pounds or nore, but |less than 10, 000
pounds, such person shall be sentenced pursuant to the
Crimnal Punishment Code and pay a fine of $50, 000.

4.3- 1s 10,000 pounds or nore, such person shall be
sentenced to a mandatory minimumterm of inprisonnent of 15
cal endar years and pay a fine of $200, 000.

(2) A person acts knowi ngly under subsection (1) if
that person intends to sell, purchase, nmanufacture, deliver,
or bring into this state, or to actually or constructively
possess, any of the controlled substances listed in subsection
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(1), regardless of which controlled substance listed in
subsection (1) is in fact sold, purchased, nanufactured,
delivered, or brought into this state, or actually or
constructively possessed.

(3) Notwithstanding the provisions of s. 948.01, with
respect to any person who is found to have violated this
section, adjudication of guilt or inposition of sentence shal
not be suspended, deferred, or w thheld, nor shall such person
be eligible for parole prior to serving the mandatory ni ni num
termof inprisonnment prescribed by this section.

(4) The state attorney may nove the sentencing court
to reduce or suspend the sentence of any person who is
convicted of a violation of this section and who provides
substantial assistance in the identification, arrest, or
conviction of any of that person's acconplices, accessori es,
coconspirators, or principals or of any other person engaged
intrafficking in controlled substances. The arresting agency
shal | be given an opportunity to be heard in aggravation or
mtigation in reference to any such notion. Upon good cause
shown, the notion nmay be filed and heard in canera. The judge
hearing the notion may reduce or suspend the sentence if the
judge finds that the defendant rendered such substantial
assi st ance.

(5) Any person who agrees, conspires, conbines, or
confederates with another person to conmit any act prohibited
by subsection (1) conmits a felony of the first degree and is
puni shable as if he or she had actually commtted such
prohibited act. Nothing in this subsection shall be construed
to prohibit separate convictions and sentences for a violation
of this subsection and any viol ation of subsection (1).

75

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NOO®UuDWNPER O

Fl ori da House of Representatives - 1998 HB 3757
563- 147- 98

Section 7. For the purpose of incorporating the
amendnent to section 893.135, Florida Statutes, in references
thereto, the foll owing sections or subdivisions of Florida
Statutes are reenacted to read:

397. 451 Background checks of service provider
personnel who have direct contact with unmarried mnor clients
or clients who are devel opnental |y di sabl ed. - -

(7) DI SQUALI FI CATI ON FROM RECEI VI NG STATE
FUNDS. - - State funds may not be dissenminated to any service
provi der owned or operated by an owner or director who has
been convicted of, has entered a plea of guilty or nolo
contendere to, or has had adjudication withheld for, a
violation of s. 893.135 pertaining to trafficking in
control | ed substances, or a violation of the | aw of anot her
state, the District of Colunbia, the United States or any
possession or territory thereof, or any foreign jurisdiction
which is substantially simlar in elements and penalties to a
trafficking offense in this state, unless the owner's or
director's civil rights have been restored.

414.095 Determining eligibility for the WAGES
Program - -

(1) ELIGBILITY.--An applicant nust neet eligibility
requi renments of this section before receiving services or
tenporary cash assi stance under this chapter, except that an
applicant shall be required to engage in work activities in
accordance with s. 414.065 and may receive support services or
child care assistance in conjunction with such requirenent.
The departnent shall nake a determination of eligibility based
on the criteria listed in this chapter. The departnent shal
nmonitor continued eligibility for tenporary cash assi stance
t hrough periodic reviews consistent with the food stanp
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eligibility process. Benefits shall not be denied to an

i ndi vi dual solely based on a felony drug conviction, unless
the conviction is for trafficking pursuant to s. 893.135. To
be eligible under this section, an individual convicted of a
drug felony nust be satisfactorily neeting the requirenents of
the WAGES Program including all substance abuse treatnent
requirenments. Wthin the limts specified in this chapter, the
state opts out of the provision of Pub. L. No. 104-193, s.

115, that elinminates eligibility for tenporary cash assi stance
and food stanps for any individual convicted of a controlled
subst ance fel ony.

772.12 Drug Dealer Liability Act.--

(2) A person, including any governnental entity, has a
cause of action for threefold the actual danages sustai ned and
is entitled to m ni num damages in the anount of $1,000 and
reasonabl e attorney's fees and court costs in the trial and
appel l ate courts, if the person proves by the greater weight
of the evidence that:

(a) The person was injured because of the defendant's
actions that resulted in the defendant's conviction for

1. Aviolation of s. 893.13, except for a violation of
s. 893.13(2)(a) or (b), (3), (5, (6)(a), (b), or (c), (7); or

2. Aviolation of s. 893.135; and

(b) The person was not injured by reason of his or her
participation in the sanme act or transaction that resulted in
the defendant's conviction for any offense described in
subpar agraph (a) 1.

782. 04 Murder. --

(1)(a) The unlawful killing of a hunman bei ng:

1. Wen perpetrated froma preneditated design to
effect the death of the person killed or any human being; or
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2. Wien committed by a person engaged in the
perpetration of, or in the attenpt to perpetrate, any:
a. Trafficking offense prohibited by s. 893.135(1),

b. Arson,

c. Sexual battery,
d. Robbery,

e. Burglary,

f. Kidnappi ng,

g. Escape,

h

Aggravat ed child abuse,

Aggr avat ed abuse of an elderly person or disabled
adul t,

j. Arcraft piracy,

k. Unlawful throw ng, placing, or discharging of a
destructive devi ce or bonb,

| . Carjacking,

m  Hone-invasi on robbery,

n. Aggravated stal king, or

3. Which resulted fromthe unl awful distribution of
any substance controlled under s. 893.03(1), cocaine as
described in s. 893.03(2)(a)4., or opiumor any synthetic or
natural salt, conpound, derivative, or preparation of opium by
a person 18 years of age or older, when such drug is proven to
be the proxi mate cause of the death of the user,

is murder in the first degree and constitutes a capita
fel ony, punishable as provided in s. 775.082.

(3) When a person is killed in the perpetration of, or
in the attenpt to perpetrate, any:

(a) Trafficking offense prohibited by s. 893.135(1),
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by a person other than the person engaged in the perpetration
of or in the attenpt to perpetrate such felony, the person
perpetrating or attenpting to perpetrate such felony is guilty
of murder in the second degree, which constitutes a fel ony of
the first degree, punishable by inprisonnent for a term of
years not exceeding life or as provided in s. 775.082, s.
775.083, or s. 775.084.

(4) The unlawful killing of a human bei ng, when
perpetrated wi thout any design to effect death, by a person
engaged in the perpetration of, or in the attenpt to
perpetrate, any felony other than any:

(a) Trafficking offense prohibited by s. 893.135(1),

is murder in the third degree and constitutes a felony of the
second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

893. 1351 Lease or rent for the purpose of trafficking
in a controlled substance. --

(1) A person may not |ease or rent any place,
structure, or part thereof, trailer, or other conveyance, wth
t he knowl edge that such place, structure, trailer, or
conveyance will be used for the purpose of trafficking in a
control |l ed substance, as provided in s. 893.135, or the sale
of a controlled substance, as provided in s. 893. 13.

903. 133 Bail on appeal; prohibited for certain fel ony
convi ctions.--Notwi thstandi ng the provisions of s. 903.132, no
person adjudged guilty of a felony of the first degree for a
violation of s. 782.04(2) or (3), s. 787.01, s. 794.011(4), s.
806.01, s. 893.13, or s. 893.135, or adjudged guilty of a
violation of s. 794.011(2) or (3), shall be admtted to bai
pendi ng review either by posttrial notion or appeal
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1 907.041 Pretrial detention and rel ease. --

2 (4) PRETRI AL DETENTI ON. - -

3 (b) The court may order pretrial detention if it finds
4| a substantial probability, based on a defendant's past and

5| present patterns of behavior, the criteria in s. 903.046, and
6 | any other relevant facts, that:

7 1. The defendant has previously violated conditions of
8 | rel ease and that no further conditions of release are

9| reasonably likely to assure the defendant's appearance at

10 | subsequent proceedi ngs;

11 2. The defendant, with the intent to obstruct the

12 | judicial process, has threatened, intinmidated, or injured any
13| victim potential witness, juror, or judicial officer, or has
14 | attenpted or conspired to do so, and that no condition of

15| release will reasonably prevent the obstruction of the

16 | judicial process;

17 3. The defendant is charged with trafficking in

18 | control |l ed substances as defined by s. 893.135, that there is
19 | a substantial probability that the defendant has comritted the
20| offense, and that no conditions of release will reasonably

21 | assure the defendant's appearance at subsequent crimna

22 | proceedi ngs; or

23 4. The defendant poses the threat of harmto the

24 | community. The court nmay so conclude if it finds that the

25 | defendant is presently charged with a dangerous crine, that
26 | there is a substantial probability that the defendant

27 | comm tted such crine, that the factual circunmstances of the
28 | crine indicate a disregard for the safety of the community,
29 | and that there are no conditions of rel ease reasonably

30| sufficient to protect the community fromthe risk of physica
31
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harmto persons. In addition, the court nust find that at
| east one of the following conditions is present:

a. The defendant has previously been convicted of a
crime puni shable by death or life inprisonnent.

b. The defendant has been convicted of a dangerous
crime within the 10 years i medi ately preceding the date of
his or her arrest for the crine presently charged.

c. The defendant is on probation, parole, or other
rel ease pendi ng conpl eti on of sentence or on pretrial release
for a dangerous crine at the tine of the current arrest.

921.0024 Crimnal Puni shnent Code; wor ksheet
conput ati ons; scoresheets. --

(1)

(b) WORKSHEET KEY:

Legal status points are assessed when any form of |egal status
existed at the time the offender committed an of fense before
the court for sentencing. Four (4) sentence points are
assessed for an offender's |egal status.

Community sanction violation points are assessed when a
community sanction violation is before the court for
sentencing. Six (6) sentence points are assessed for each
communi ty sanction violation, and each successive comunity
sanction violation; however, if the comunity sanction
violation includes a new fel ony conviction before the
sentencing court, twelve (12) comrunity sanction violation
poi nts are assessed for such violation, and for each
successi ve comunity sanction violation involving a new fel ony
conviction. Multiple counts of community sanction violations
81
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before the sentencing court shall not be a basis for
mul ti plying the assessnent of comunity sanction violation
poi nts.

Prior serious felony points: If the offender has a prinmary

of fense or any additional offense ranked in level 8, level 9,
or level 10, and one or nore prior serious felonies, a single
assessnent of 30 points shall be added. For purposes of this
section, a prior serious felony is an offense in the

of fender's prior record that is ranked in level 8, level 9, or
| evel 10 under s. 921.0022 or s. 921.0023 and for which the

of fender is serving a sentence of confinenent, supervision, or
ot her sanction or for which the offender's date of release
from confinenent, supervision, or other sanction, whichever is
later, is within 3 years before the date the prinmary offense
or any additional offense was commtted.

Prior capital felony points: |If the offender has one or nore
prior capital felonies, points shall be added to the subtotal
sentence points of the offender equal to twi ce the nunber of
points the offender receives for the primary offense and any
additional offense. A prior capital felony is a capita
felony offense for which the offender has been found guilty;
or a felony in another jurisdiction which is a capital felony
in that jurisdiction, or would be a capital felony if the

of fense were comitted in this state.

Possession of a firearm sem automatic firearm or machine
gun: |If the offender is convicted of comrtting or attenpting
to conmit any felony other than those enunerated in s.
775.087(2) while having in his possession: a firearm as
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defined in s. 790.001(6), an additional 18 sentence points are
assessed; or if the offender is convicted of committing or
attenpting to conmit any felony other than those enunerated in
S. 775.087(3) while having in his possession a sem automatic
firearmas defined in s. 775.087(3) or a nmachi ne gun as
defined in s. 790.001(9), an additional 25 sentence points are
assessed.

Sentencing nultipliers:

Drug trafficking: |If the primary offense is drug trafficking
under s. 893.135, the subtotal sentence points are multiplied,
at the discretion of the court, for a level 7 or level 8
offense, by 1.5. The state attorney nay nove the sentencing
court to reduce or suspend the sentence of a person convicted
of alevel 7 or level 8 offense, if the offender provides
substantial assistance as described in s. 893.135(4).

Law enforcenent protection: |If the primary offense is a
violation of the Law Enforcenent Protection Act under s.
775.0823(2), the subtotal sentence points are nmultiplied by
2.5. If the primary offense is a violation of s. 775.0823(3),
(4), (5, (6), (7), or (8), the subtotal sentence points are
multiplied by 2.0. If the prinmary offense is a violation of s.
784.07(3) or s. 775.0875(1), or of the Law Enforcenent
Protection Act under s. 775.0823(9) or (10), the subtotal
sentence points are nultiplied by 1.5.

Grand theft of a motor vehicle: |If the primary offense is

grand theft of the third degree involving a nmotor vehicle and

in the offender's prior record, there are three or nore grand
83
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1| thefts of the third degree involving a notor vehicle, the

2 | subtotal sentence points are nmultiplied by 1.5.

3

4| Crimnal street gang nenber: |f the offender is convicted of
5| the primary offense and is found to have been a nenber of a
6| crimnal street gang at the tine of the conmi ssion of the

7| primary offense pursuant to s. 874.04, the subtotal sentence
8| points are multiplied by 1.5.

9 921. 142 Sentence of death or life inprisonnent for

10| capital drug trafficking felonies; further proceedings to

11 | determ ne sentence. - -

12 (2) SEPARATE PROCEEDI NGS ON | SSUE OF PENALTY. - - Upon
13 | conviction or adjudication of guilt of a defendant of a

14 | capital felony under s. 893.135, the court shall conduct a
15 | separate sentencing proceeding to determ ne whether the

16 | def endant shoul d be sentenced to death or life inprisonnent as
17 | aut hori zed by s. 775.082. The proceedi ng shall be conducted
18 | by the trial judge before the trial jury as soon as

19 | practicable. If, through inpossibility or inability, the
20| trial jury is unable to reconvene for a hearing on the issue
21| of penalty, having determined the guilt of the accused, the
22| trial judge nmay sunmon a special juror or jurors as provided
23| in chapter 913 to deternmine the issue of the inposition of the
24 | penalty. If the trial jury has been waived, or if the
25 | defendant pl eaded guilty, the sentencing proceedi ng shall be
26 | conducted before a jury inpaneled for that purpose, unless
27 | wai ved by the defendant. In the proceeding, evidence nmay be
28 | presented as to any matter that the court deens relevant to
29 | the nature of the crime and the character of the defendant and
30| shall include matters relating to any of the aggravating or
31| mitigating circunstances enunerated in subsections (6) and
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(7). Any such evidence which the court deens to have
probative val ue may be received, regardless of its

admi ssibility under the exclusionary rules of evidence,

provi ded the defendant is accorded a fair opportunity to rebut
any hearsay statenments. However, this subsection shall not be
construed to authorize the introduction of any evidence
secured in violation of the Constitution of the United States
or the Constitution of the State of Florida. The state and the
def endant or the defendant's counsel shall be pernmitted to
present argunent for or agai nst sentence of death.

943. 0585 Court-ordered expunction of crinmnal history
records.--The courts of this state have jurisdiction over
their own procedures, including the maintenance, expunction
and correction of judicial records containing crinmnal history
information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established
by this section. Any court of conpetent jurisdiction nay
order a crimnal justice agency to expunge the crimna
history record of a mnor or an adult who conplies with the
requi rements of this section. The court shall not order a
crimnal justice agency to expunge a crimnal history record
until the person seeking to expunge a crimnal history record
has applied for and received a certificate of eligibility for
expunction pursuant to subsection (2). A crinmnal history
record that relates to a violation of chapter 794, s. 800. 04,
s. 817.034, s. 827.071, chapter 839, s. 893.135, or a
violation enunerated in s. 907.041 may not be expunged,
wi thout regard to whet her adjudication was withheld, if the
defendant was found guilty of or pled guilty or nolo
contendere to the offense, or if the defendant, as a mn nor
was found to have committed, or pled guilty or nolo contendere
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to conmitting, the offense as a delinquent act. The court may
only order expunction of a crimnal history record pertaining
to one arrest or one incident of alleged crimnal activity,
except as provided in this section. The court may, at its sole
di scretion, order the expunction of a crimnal history record
pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. |If the court intends
to order the expunction of records pertaining to such
additional arrests, such intent nust be specified in the
order. A crimnal justice agency nmay not expunge any record
pertaining to such additional arrests if the order to expunge
does not articulate the intention of the court to expunge a
record pertaining to nore than one arrest. This section does
not prevent the court fromordering the expunction of only a
portion of a crimnal history record pertaining to one arrest
or one incident of alleged crimnal activity. Notw thstanding
any lawto the contrary, a crimnal justice agency nay conply
with laws, court orders, and official requests of other
jurisdictions relating to expunction, correction, or
confidential handling of crimnal history records or

i nformation derived therefrom This section does not confer
any right to the expunction of any crimnal history record,
and any request for expunction of a crimnal history record
may be denied at the sole discretion of the court.

(1) PETITION TO EXPUNGE A CRI M NAL HI STORY
RECORD. - - Each petition to a court to expunge a crimna
history record is conplete only when acconpani ed by:

(a) Acertificate of eligibility for expunction issued
by the departnent pursuant to subsection (2).

(b) The petitioner's sworn statenent attesting that
the petitioner:
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1 1. Has never previously been adjudicated guilty of a
2| crimnal offense or conparabl e ordi nance violation or

3 | adj udi cated delinquent for comritting a felony or a

4 | mi sdeneanor specified in s. 943.051(3)(b).

5 2. Has not been adjudicated guilty of, or adjudicated
6 | delinquent for conmitting, any of the acts stemming fromthe
7] arrest or alleged crimnal activity to which the petition

8 | pertai ns.

9 3. Has never secured a prior sealing or expunction of
10| a crimnal history record under this section, former s.

11 ] 893. 14, fornmer s. 901.33, or fornmer s. 943.058, or from any
12 ) jurisdiction outside the state.

13 4. |s eligible for such an expunction to the best of
14 | his or her know edge or belief and does not have any ot her

15| petition to expunge or any petition to seal pending before any
16 | court.

17

18 | Any person who knowi ngly provides false information on such
19 | sworn statenent to the court conmits a felony of the third
20 | degree, punishable as provided in s. 775.082, s. 775.083, or
21| s. 775.084.
22 (2) CERTIFICATE OF ELIGBILITY FOR EXPUNCTI ON. - - Pri or
23| to petitioning the court to expunge a crininal history record,
24 | a person seeking to expunge a crinmnal history record shal
25| apply to the departnent for a certificate of eligibility for
26 | expunction. The departnent shall, by rule adopted pursuant to
27 | chapter 120, establish procedures pertaining to the
28 | application for and issuance of certificates of eligibility
29 | for expunction. The departnent shall issue a certificate of
30| eligibility for expunction to a person who is the subject of a
3l | crimnal history record if that person
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(a) Has obtained, and submitted to the departnent, a
witten, certified statenent fromthe appropriate state
attorney or statew de prosecutor which indicates:

1. That an indictnent, information, or other charging
docunment was not filed or issued in the case.

2. That an indictnent, information, or other charging
docunent, if filed or issued in the case, was di sm ssed or
noll e prosequi by the state attorney or statew de prosecutor
or was dism ssed by a court of conpetent jurisdiction

3. That the crimnal history record does not relate to
a violation of chapter 794, s. 800.04, s. 817.034, s. 827.071
chapter 839, s. 893.135, or a violation enunerated in s.

907. 041, where the defendant was found guilty of, or pled
guilty or nolo contendere to any such offense, or that the
defendant, as a minor, was found to have conmmitted, or pled
guilty or nolo contendere to committing, such an offense as a
del i nquent act, without regard to whether adjudication was

wi t hhel d.

(b) Remits a $75 processing fee to the departnent for
pl acement in the Departnent of Law Enforcenent Operating Trust
Fund, unl ess such fee is waived by the executive director

(c) Has subnmitted to the departnent a certified copy
of the disposition of the charge to which the petition to
expunge pertains.

(d) Has never previously been adjudicated guilty of a
crimnal offense or conparabl e ordi nance violation or
adj udi cat ed delinquent for commtting a felony or a
m sdeneanor specified in s. 943.051(3)(b).

(e) Has not been adjudicated guilty of, or adjudicated
delinquent for comitting, any of the acts stemming fromthe

88

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3757
563- 147- 98

1| arrest or alleged crimnal activity to which the petition to

2 | expunge pert ains.

3 (f) Has never secured a prior sealing or expunction of
4 a crimnal history record under this section, former s.

5| 893.14, fornmer s. 901.33, or forner s. 943. 058.

6 (g) |Is no longer under court supervision applicable to
7| the disposition of the arrest or alleged crininal activity to
8 | which the petition to expunge pertains.

9 (h) Is not required to wait a mininmumof 10 years

10| prior to being eligible for an expunction of such records

11 | because all charges related to the arrest or crinmnal activity
12 | to which the petition to expunge pertains were disnissed prior
13| to trial, adjudication, or the wthhol ding of adjudication

14 | G herwi se, such crimnal history record nust be seal ed under
15| this section, fornmer s. 893.14, forner s. 901.33, or forner s.
16 | 943. 058 for at | east 10 years before such record is eligible
17 | for expuncti on.

18 (3) PROCESSI NG OF A PETI TI ON OR ORDER TO EXPUNGE. - -

19 (a) In judicial proceedings under this section, a copy
20| of the conpleted petition to expunge shall be served upon the
21 | appropriate state attorney or the statew de prosecutor and

22 | upon the arresting agency; however, it is not necessary to

23 | make any agency other than the state a party. The appropriate
24 | state attorney or the statew de prosecutor and the arresting
25| agency may respond to the court regarding the conpleted

26 | petition to expunge.

27 (b) If relief is granted by the court, the clerk of

28 | the court shall certify copies of the order to the appropriate
29 | state attorney or the statew de prosecutor and the arresting
30 | agency. The arresting agency is responsible for forwardi ng the
31| order to any other agency to which the arresting agency
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di ssem nated the crinnal history record information to which
the order pertains. The departnent shall forward the order to
expunge to the Federal Bureau of Investigation. The clerk of
the court shall certify a copy of the order to any other
agency which the records of the court reflect has received the
crimnal history record fromthe court.

(c) For an order to expunge entered by a court prior
to July 1, 1992, the departnent shall notify the appropriate
state attorney or statew de prosecutor of an order to expunge
which is contrary to | aw because the person who is the subject
of the record has previously been convicted of a crine or
conpar abl e ordi nance violation or has had a prior crimna
hi story record seal ed or expunged. Upon receipt of such
notice, the appropriate state attorney or statew de prosecutor
shal | take action, within 60 days, to correct the record and
petition the court to void the order to expunge. The
departnment shall seal the record until such tinme as the order
is voided by the court.

(d) On or after July 1, 1992, the departnent or any
other crimnal justice agency is not required to act on an
order to expunge entered by a court when such order does not
conply with the requirenents of this section. Upon receipt of
such an order, the departnent nust notify the issuing court,
the appropriate state attorney or statew de prosecutor, the
petitioner or the petitioner's attorney, and the arresting
agency of the reason for nonconpliance. The appropriate state
attorney or statew de prosecutor shall take action within 60
days to correct the record and petition the court to void the
order. No cause of action, including contenpt of court, shal
ari se against any crimnal justice agency for failure to
conply with an order to expunge when the petitioner for such
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1| order failed to obtain the certificate of eligibility as

2| required by this section or such order does not otherw se

3| conply with the requirenents of this section

4 (4) EFFECT OF CRIM NAL H STORY RECORD EXPUNCTI ON. - - Any

5| crimnal history record of a mnor or an adult which is

6 | ordered expunged by a court of conpetent jurisdiction pursuant

7] to this section nust be physically destroyed or obliterated by

8| any crimnal justice agency having custody of such record;

9 | except that any crininal history record in the custody of the
10 | departnent nust be retained in all cases. A crimnal history
11 | record ordered expunged that is retained by the departnent is
12 | confidential and exenpt fromthe provisions of s. 119.07(1)
13| and s. 24(a), Art. | of the State Constitution and not
14 | available to any person or entity except upon order of a court
15| of conpetent jurisdiction. A crinminal justice agency nay
16 | retain a notation indicating conpliance with an order to
17 | expunge.

18 (a) The person who is the subject of a crimna

19| history record that is expunged under this section or under
20 | other provisions of law, including former s. 893.14, forner s.
211 901.33, and fornmer s. 943.058, may lawfully deny or fail to
22 | acknowl edge the arrests covered by the expunged record, except
23 | when the subject of the record:

24 1. 1Is a candidate for enploynent with a crimna

25| justice agency;

26 2. |Is a defendant in a criminal prosecution

27 3. Concurrently or subsequently petitions for relief
28 | under this section or s. 943. 059;

29 4. |s a candidate for adm ssion to The Florida Bar

30 5. |Is seeking to be enployed or licensed by or to

31| contract with the Departnent of Health and Rehabilitative
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Services or to be enployed or used by such contractor or
licensee in a sensitive position having direct contact with
children, the devel opnental ly disabled, the aged, or the
elderly as provided in s. 39.076, s. 110.1127(3), s.
393.063(14), s. 394.4572(1), s. 397.451, s. 402.302(8), s.
402.313(3), s. 409.175(2)(i), s. 415.102(4), s. 415.1075(4),
or chapter 400; or

6. |s seeking to be enployed or licensed by the Ofice
of Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnent of Education, any
di strict school board, or any |ocal governmental entity that
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a
person who has been granted an expunction under this section,
former s. 893.14, forner s. 901.33, or forner s. 943. 058 nay
not be held under any provision of |law of this state to conmit
perjury or to be otherwise liable for giving a fal se statenent
by reason of such person's failure to recite or acknow edge an
expunged crimnal history record.

(c) Information relating to the existence of an
expunged crimnal history record which is provided in
accordance with paragraph (a) is confidential and exenpt from
the provisions of s. 119.07(1) and s. 24(a), Art. | of the
State Constitution, except that the departnent shall disclose
the existence of a crimnal history record ordered expunged to
the entities set forth in subparagraphs (a)l., 4., 5., and 6.
for their respective licensing and enpl oynent purposes, and to
crimnal justice agencies for their respective crimna
justice purposes. It is unlawful for any enployee of an
entity set forth in subparagraph (a)l., subparagraph (a)4.,
subparagraph (a)5., or subparagraph (a)6. to disclose
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information relating to the exi stence of an expunged crimn na
hi story record of a person seeking enpl oynent or |icensure
with such entity or contractor, except to the person to whom
the crinminal history record relates or to persons having
direct responsibility for enpl oynent or |icensure decisions.
Any person who violates this paragraph comits a ni sdeneanor
of the first degree, punishable as provided in s. 775.082 or
s. 775.083.

943.059 Court-ordered sealing of crimnal history
records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
mai nt enance, sealing, and correction of judicial records
containing crinmnal history information to the extent such
procedures are not inconsistent with the conditions,
responsibilities, and duties established by this section. Any
court of conpetent jurisdiction may order a crininal justice
agency to seal the crininal history record of a minor or an
adult who conplies with the requirenents of this section. The
court shall not order a criminal justice agency to seal a
crimnal history record until the person seeking to seal a
crimnal history record has applied for and received a
certificate of eligibility for sealing pursuant to subsection
(2). Acrimnal history record that relates to a violation of
chapter 794, s. 800.04, s. 817.034, s. 827.071, chapter 839,
s. 893.135, or a violation enunerated in s. 907.041 nmay not be
seal ed, without regard to whether adjudication was wi thhel d,
if the defendant was found guilty of or pled guilty or nolo
contendere to the offense, or if the defendant, as a mn nor
was found to have committed or pled guilty or nolo contendere
to conmitting the offense as a delinquent act. The court may
only order sealing of a crimnal history record pertaining to
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one arrest or one incident of alleged crininal activity,
except as provided in this section. The court may, at its sole
di scretion, order the sealing of a crimnal history record
pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. |If the court intends
to order the sealing of records pertaining to such additiona
arrests, such intent nust be specified in the order. A
crimnal justice agency may not seal any record pertaining to
such additional arrests if the order to seal does not
articulate the intention of the court to seal records
pertaining to nore than one arrest. This section does not
prevent the court fromordering the sealing of only a portion
of a crimnal history record pertaining to one arrest or one
incident of alleged crimnal activity. Notw thstanding any | aw
to the contrary, a crimnal justice agency may conply with
| aws, court orders, and official requests of other
jurisdictions relating to sealing, correction, or confidential
handling of criminal history records or information derived
therefrom This section does not confer any right to the
sealing of any crininal history record, and any request for
sealing a crimnal history record may be denied at the sole
di scretion of the court.

(1) PETITION TO SEAL A CRIM NAL HI STORY RECORD. - - Each
petition to a court to seal a crininal history record is
conpl ete only when acconpani ed bhy:

(a) Acertificate of eligibility for sealing issued by
t he departnment pursuant to subsection (2).

(b) The petitioner's sworn statenent attesting that
the petitioner:

1. Has never previously been adjudicated guilty of a
crimnal offense or conparabl e ordi nance violation or
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1| adj udi cated delinquent for committing a felony or a

2 | m sdeneanor specified in s. 943.051(3)(h).

3 2. Has not been adjudicated guilty of or adjudicated
4 | delinquent for committing any of the acts stemming fromthe
5] arrest or alleged crimnal activity to which the petition to
6 | seal pertains.

7 3. Has never secured a prior sealing or expunction of
8| acrimnal history record under this section, forner s.

9] 893.14, fornmer s. 901.33, forner s. 943.058, or from any

10| jurisdiction outside the state.

11 4. |s eligible for such a sealing to the best of his
12 | or her know edge or belief and does not have any other

13 | petition to seal or any petition to expunge pendi ng before any
14 | court.

15

16 | Any person who knowi ngly provides false information on such
17 | sworn statenent to the court conmits a felony of the third
18 | degree, punishable as provided in s. 775.082, s. 775.083, or
19| s. 775.084.
20 (2) CERTIFICATE OF ELIGBILITY FOR SEALING --Prior to
21 | petitioning the court to seal a crininal history record, a
22 | person seeking to seal a crimnal history record shall apply
23| to the departnent for a certificate of eligibility for
24 | sealing. The departnent shall, by rule adopted pursuant to
25 | chapter 120, establish procedures pertaining to the
26 | application for and issuance of certificates of eligibility
27 | for sealing. The departnent shall issue a certificate of
28 | eligibility for sealing to a person who is the subject of a
29 | crimnal history record provided that such person
30
31
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1 (a) Has subnmitted to the departnent a certified copy

2| of the disposition of the charge to which the petition to sea
3| pertai ns.

4 (b) Renmits a $75 processing fee to the departnent for
5] placenent in the Departnent of Law Enforcenent Qperating Trust
6 | Fund, unless such fee is waived by the executive director

7 (c) Has never previously been adjudicated guilty of a
8| crimnal offense or conparabl e ordi nance violation or

9 | adj udi cated delinquent for comritting a felony or a

10 | mi sdeneanor specified in s. 943.051(3)(b).

11 (d) Has not been adjudicated guilty of or adjudicated
12 | delinquent for conmmitting any of the acts stemming fromthe

13| arrest or alleged crimnal activity to which the petition to
14 | seal pertains.

15 (e) Has never secured a prior sealing or expunction of
16 | a crimnal history record under this section, former s.

17 | 893.14, forner s. 901.33, or fornmer s. 943. 058.

18 (f) Is no longer under court supervision applicable to
19 | the disposition of the arrest or alleged crinmnal activity to
20 | which the petition to seal pertains.
21 (3) PROCESSING OF A PETITION OR ORDER TO SEAL. - -
22 (a) In judicial proceedings under this section, a copy
23| of the conpleted petition to seal shall be served upon the
24 | appropriate state attorney or the statew de prosecutor and
25 | upon the arresting agency; however, it is not necessary to
26 | make any agency other than the state a party. The appropriate
27 | state attorney or the statew de prosecutor and the arresting
28 | agency may respond to the court regarding the conpleted
29 | petition to seal
30 (b) If relief is granted by the court, the clerk of
31| the court shall certify copies of the order to the appropriate
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state attorney or the statew de prosecutor and to the
arresting agency. The arresting agency is responsible for
forwardi ng the order to any other agency to which the
arresting agency disseninated the crimnal history record
information to which the order pertains. The departnent shal
forward the order to seal to the Federal Bureau of

I nvestigation. The clerk of the court shall certify a copy of
the order to any other agency which the records of the court
reflect has received the crimnal history record fromthe
court.

(c) For an order to seal entered by a court prior to
July 1, 1992, the departnent shall notify the appropriate
state attorney or statew de prosecutor of any order to sea
which is contrary to | aw because the person who is the subject
of the record has previously been convicted of a crine or
conpar abl e ordi nance violation or has had a prior crimna
hi story record seal ed or expunged. Upon receipt of such
notice, the appropriate state attorney or statew de prosecutor
shal | take action, within 60 days, to correct the record and
petition the court to void the order to seal. The departnent
shall seal the record until such time as the order is voided
by the court.

(d) On or after July 1, 1992, the departnent or any
other crimnal justice agency is not required to act on an
order to seal entered by a court when such order does not
conply with the requirenents of this section. Upon receipt of
such an order, the departnent nust notify the issuing court,
the appropriate state attorney or statew de prosecutor, the
petitioner or the petitioner's attorney, and the arresting
agency of the reason for nonconpliance. The appropriate state
attorney or statew de prosecutor shall take action within 60
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1| days to correct the record and petition the court to void the
2| order. No cause of action, including contenpt of court, shal
3| arise against any crimnal justice agency for failure to
4| conply with an order to seal when the petitioner for such
5| order failed to obtain the certificate of eligibility as
6| required by this section or when such order does not conply
7| with the requirenments of this section.
8 (e) An order sealing a crimnal history record
9| pursuant to this section does not require that such record be
10 | surrendered to the court, and such record shall continue to be
11 | mai ntai ned by the departnent and other criminal justice
12 | agenci es.
13 (4) EFFECT OF CRIM NAL HI STORY RECORD SEALING --A
14 | criminal history record of a minor or an adult which is
15| ordered seal ed by a court of conpetent jurisdiction pursuant
16 | to this section is confidential and exenpt fromthe provisions
17 | of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
18 | and is available only to the person who is the subject of the
19 | record, to the subject's attorney, to crimnal justice
20 | agencies for their respective crinnal justice purposes, or to
21| those entities set forth in subparagraphs (a)l., 4., 5., and
22| 6. for their respective licensing and enpl oynent purposes.
23 (a) The subject of a crimnal history record seal ed
24 | under this section or under other provisions of |law, including
25| fornmer s. 893.14, fornmer s. 901.33, and forner s. 943.058, may
26 | lawmfully deny or fail to acknow edge the arrests covered by
27 | the seal ed record, except when the subject of the record:
28 1. 1Is a candidate for enploynent with a crimnna
29 | justice agency;
30 2. |Is a defendant in a criminal prosecution
31
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1 3. Concurrently or subsequently petitions for relief

2| under this section or s. 943. 0585;

3 4. |s a candidate for adm ssion to The Florida Bar

4 5. |Is seeking to be enployed or licensed by or to

5] contract with the Departnent of Health and Rehabilitative

6 | Services or the Departnent of Juvenile Justice or to be

7 | enpl oyed or used by such contractor or licensee in a sensitive
8 | position having direct contact with children, the

9 | devel opnental | y disabl ed, the aged, or the elderly as provided
10| in s. 39.076, s. 110.1127(3), s. 393.063(14), s. 394.4572(1),
11| s. 397.451, s. 402.302(8), s. 402.313(3), s. 409.175(2)(i), s.
12 | 415.102(4), s. 415.103, or chapter 400; or

13 6. |s seeking to be enployed or licensed by the Ofice
14 | of Teacher Education, Certification, Staff Devel opnent, and
15| Professional Practices of the Departnent of Education, any

16 | district school board, or any |local governnental entity which
17 | licenses child care facilities.

18 (b) Subject to the exceptions in paragraph (a), a

19 | person who has been granted a sealing under this section
20| fornmer s. 893.14, fornmer s. 901.33, or fornmer s. 943. 058 may
21 | not be held under any provision of law of this state to commit
22 | perjury or to be otherwise liable for giving a fal se statenent
23 | by reason of such person's failure to recite or acknow edge a
24 | sealed crimnal history record.
25 (c) Information relating to the existence of a seal ed
26 | crimnal record provided in accordance with the provisions of
27 | paragraph (a) is confidential and exenpt fromthe provisions
28 | of s. 119.07(1) and s. 24(a), Art. | of the State
29 | Constitution, except that the departnment shall disclose the
30| sealed crinmnal history record to the entities set forth in
31 | subparagraphs (a)1., 4., 5., and 6. for their respective
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I icensing and enpl oynent purposes. It is unlawful for any
enpl oyee of an entity set forth in subparagraph (a)l.
subparagraph (a)4., subparagraph (a)5., or subparagraph (a)®6.
to disclose information relating to the existence of a sealed
crimnal history record of a person seeking enpl oynent or
licensure with such entity or contractor, except to the person
to whomthe crimnal history record relates or to persons
having direct responsibility for enploynent or licensure
deci sions. Any person who violates the provisions of this
paragraph conmits a m sdeneanor of the first degree,
puni shabl e as provided in s. 775.082 or s. 775.083.

Section 8. This act shall take effect October 1 of the
year in which enacted.

Rk S R R Rk kO R IRk S bk O S Rk I S O

HOUSE SUMVARY

Provides that a person conmits the offense of driving
under the influence when any ampunt of a harnful chem ca
substance specified under s. 877.111, F.S., or a
control ' ed substance under chapter 893, F.5.. is present
in the person's blood or urine, regardiess of the
resence of alcohol in the person'S breath or bl ood.
rovi des penalties. Provides a defense.

Provides for inclusion in the Schedule | |ist of
control | ed substances of all nushroom species in the
genera psil ocybe and conocybe.

Pr ovi des t hat Propf of possession by a person of ]
specified quantities of crack cocal he or powder cocai ne,
cannabi s, heroin, anphetam ne, or nethanphetanm ne gives
rise to an inference that the person was possessing with
intent to sell or deliver the respective substance:

Provi des that knowi ng sal e, ﬂurchase, manuf act ur e,
delivery, or bringing into the state, or actual or
construc% VetﬂOSSGSSIOH, of 10 Pounds or nore of cannabis

i
constitutes the first degree felony offense of
trafficking in cannabi s, "Provides penalties. Provides for
applicability of the Crimnal Punishnent Code.
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