Fl ori da House of Representatives - 1998 HB 3895
By Representative Saunders

1 Abill to be entitled

2 An act relating to provider sponsored

3 organi zations; creating pt. IV of ch. 641,

4 F.S.; providing for establishnent and |icensure
5 of provider sponsored organi zations; providing
6 a short title; providing legislative intent,

7 findi ngs, and purposes; providing definitions;
8 providing applicability of other |aws;

9 requiring incorporation; providing

10 construction; providing for application for

11 certificates of authority; providing conditions
12 precedent to issuance or mmi ntenance of

13 certificates of authority; providing for effect
14 of bankruptcy proceedi ngs; providing for

15 i ssuance of certificates of authority;

16 providing for continuing eligibility for

17 certificates of authority; providing surplus
18 requi renents; specifying deposit into and

19 di sposition of certain noneys in the
20 Rehabilitati on Adm nistrative Trust Fund
21 providing for revocation or cancellation of
22 certificates of authority; providing for
23 suspendi ng enrol | rent of subscribers; providing
24 for admi nistrative, provider, and nanagenent
25 contracts; providing requirenents for contract
26 providers; providing for admnistrative
27 penal ties; providing for acquisition, nerger
28 or consolidation; requiring an annual report;
29 providing for exami nation by the Departnent of
30 | nsurance; providing for civil renedies;
31 providing for injunctions; providing for
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1 payment of judgnents; providing for

2 liquidation, rehabilitation, reorganization

3 and conservation; providing for application

4 fees and filing fees; providing construction

5 prohibiting unfair practices relating to human
6 i mrunodeficiency virus infections for contract
7 pur poses; specifying | anguage used in contracts
8 and advertisenents; providing for standards for
9 mar keting to certain persons; providing for

10 provi der sponsored contracts; requiring

11 di scl osure of certain plan terns and

12 conditions; requiring coverage for nmanmograns;
13 providing requirenents relating to breast

14 cancer and followup care; providing for

15 provider contracts; prohibiting certain words
16 i n organi zati on nanes; providing requirenents
17 relating to certain assets, liabilities, and

18 i nvestnents; requiring the Departnent of

19 | nsurance to adopt rul es; providing penalties;
20 providing for dividends; specifying prohibited
21 activities; providing penalties; providing for
22 orders to discontinue certain adverti sing;

23 requiring |licensing and appoi nt nent of agents;
24 provi di ng exceptions; specifying unfair nethods
25 of conpetition; prohibiting unfair or deceptive
26 acts or practices; providing definitions;

27 provi di ng general powers and duties of the

28 Departnent of |nsurance; authorizing the

29 departnent to take certain actions agai nst

30 unfair conpetition and unfair or deceptive acts
31 or practices; providing for cease and desi st
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1 orders and penalty orders; providing for

2 appeal s fromthe departnent; providing a

3 penalty for violating cease and desi st orders;

4 providing for civil liability; exenpting

5 provi der service organi zations fromcertain

6 joint venture financial arrangenent

7 restrictions; anmending ss. 641.316, 641.227,

8 641. 47, 641.48, 641.49, 641.495, 641.51

9 641.512, 641.513, 641.515, 641.54, 641.59, and

10 641.60, F.S., to conform providing an

11 ef fective date.

12

13| Be It Enacted by the Legislature of the State of Florida:

14

15 Section 1. Legislative findings and decl arations. --

16 (1) The Legislature finds that a major restructuring
17 | of health care has taken place in the |ast several decades

18 | changi ng how health care is paid for and delivered and that,
19 | today, the enphasis is on providing cost-conscious health care
20 | servi ces through managed care. The Legi sl ature recogni zes that
21| alternative nethods for the delivery of health care are needed
22 | to pronpte conpetition and increase patients' choices.
23 (2) The Legislature finds that Congress has recently
24 | enacted legislation that all ows provider sponsored
25| organi zations to provide coordinated care plans to Medicare
26 | enroll ees through the Medi care+Choice program The federa
27 | l egi sl ation requires each organi zati on which offers
28 | Medi car e+Choi ce plans to be organi zed under state | aw as an
29 | entity eligible to offer health benefit coverage in each state
30| in which such organization offers a Medi care+Choi ce pl an
31
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(3) The Legislature finds that such plans, when

properly operated, will enhance the quality of nedica

deci si onmaki ng whil e enphasi zi ng effective cost and quality

controls.
(4) The Legislature declares that it shall be the

policy of this state to:

(a) Elinnate legal barriers to the organization

pronmotion, and expansi on of provider sponsored organi zati ons

of fering Medi care+Choice plans in order to encourage the

devel opnent of val uable options for the Medicare beneficiaries

of this state.

(b) Not extend insurance regul ati on or onerous

reporting requirenents to hospitals, physicians, single or

nmulti-specialty groups, other licensed providers, or any

conbi nati on of such entities when contracting with entities

|icensed pursuant to chapter 627, Florida Statutes, or part |

of chapter 641, Florida Statutes, or with plans qualified and

created under the Enployee Retirenent |Inconme Security Act of
1974.

(c) Recognize that conprehensive provider sponsored

organi zations shall be exenpt from operation of the insurance

laws of this state except in the nanner and to the extent set

forth in this act.
Section 2. Part |V of chapter 641, Florida Statutes,

consi sting of sections 641.801, 641.803, 641.805, 641. 807,
641.809, 641.811, 641.813, 641.815, 641.817, 641.819, 641.821
641. 823, 641.825, 641.827, 641.829, 641.831, 641.833, 641.835,
641. 837, 641.839, 641.841, 641.843, 641.845, 641.847, 641.849,
641. 851, 641.853, 641.855, 641.857, 641.859, 641.861, 641. 863,
641. 865, 641.867, 641.869, 641.871, 641.873, 641.875, 641.877,

4
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641.879, 641.881, 641.883, 641.885, 641.887, 641.889, 641.891
641. 893, and 641.895, Florida Statutes, is created to read:

641.801 Short title.--This part shall be known and nay
be cited as the "Provi der Sponsored Organi zation Act."

641.803 Declaration of legislative intent, findings,

and pur poses. - -

(1) Faced with the continuation of nounting costs of

health care, coupled with the state's interest in high-quality

care, the Legislature has deternined that there is a need to

explore alternative nethods for the delivery of health care

services, with a view toward achi eving greater efficiency and

econony in providing these services and to pronpte conpetition

and i ncrease patients' choices.

(2) Health maintenance organi zations, consisting of

prepaid health care plans, hereinafter referred to as "plans,"

are developing rapidly in many communities. Through these

organi zations, structured in various forns, health care

services are provided directly to a group of people who nake

regul ar preni um paynents.

(3) These plans, when properly operated, enphasize

effective cost and quality controls and enhance the quality of

nedi cal deci si onnaki ng.

(4) It shall be the policy of this state to:

(a) Elinnate legal barriers to the organization

pronmotion, and expansi on of conprehensive prepaid health care

pl ans.
(b) Recognize that prepaid conprehensive health care

pl ans shall be exenpt from operation of the insurance | aws of

this state except in the manner and to the extent set forth in

this part.
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(c) Ensure that conprehensive prepaid health care

pl ans deliver high-quality health care.

(5) Although it is the intent of this act to provide

an opportunity for the devel opnent of health nai ntenance

organi zations, there is no intent to inpair the present system

for the delivery of health services.

(6) The Legislature has determned that the operation

of a health nmintenance organi zati on without a subsisting

certificate of authority or the renewal, issuance, or delivery

of a health nmmintenance contract w thout a subsisting

certificate of authority constitutes a danger to the citizens

of this state and exposes any subscriber to i nmedi ate and

irreparable injury, |loss, or dammge.
641.805 Definitions.--As used in this part, the term
(1) "Affiliation" neans a provider is affiliated with

anot her provider, if, through contract, ownership, or

ot herw se:
(a) A single provider, directly or indirectly,

controls, is controlled by, or is under compn control wth
t he ot her;
(b) Both providers are part of a controlled group of

corporations under s. 1563 of the Internal Revenue Code of
1986, as anended;
(c) Each provider is a participant in a | awf ul

conbi nati on under which each provider shares substanti al

financial risk in connection with the organization's

operations or;

(d) Both providers are part of an affiliated service

group under s. 414 of the Internal Revenue Code of 1986, as

amended.
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(2) "Agency" neans the Agency for Health Care

Adnmi ni stration.

(3) "Conprehensive health care services" neans

servi ces, nedical equipnent, and supplies required under the

Medi car e+Choi ce program

(4) "Copaynent" neans a specific dollar anount that

t he subscri ber nmust pay upon recei pt of covered health care

services as required or authorized pursuant to the

Medi car e+Choi ce program

(5) "Departnent" neans the Departnent of |nsurance.

(6) "Energency nedical condition" neans:

(a) A nedical condition manifesting itself by acute

synptons of sufficient severity, which nmay include severe pain

or other acute synptons, such that the absence of imedi ate

nedi cal attention could reasonably be expected to result in

any of the foll ow ng:

1. Serious jeopardy to the health of a patient,

i ncludi ng a pregnant wonman or a fetus.

2. Serious inpairnent to bodily functions.

3 Serious dysfunction of any bodily organ or part.

(b) Wth respect to a pregnant woman:

1. That there is inadequate tine to effect safe

transfer to another hospital prior to delivery;

2. That a transfer nay pose a threat to the health and

safety of the patient or fetus; or

3. That there is evidence of the onset and persistence

of uterine contractions or rupture of the nenbranes.

(7) "Enmergency services and care" neans nedica

screeni ng, exanination, and evaluation by a physician, or, to

the extent pernitted by applicable |law, by other appropriate

personnel under the supervision of a physician, to deternine
7
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if an energency nedical condition exists and, if it does, the

care, treatnent, or surgery for a covered service by a

physi ci an necessary to relieve or elinmnate the energency

nedi cal condition, within the service capability of a

hospi t al

(8) "Entity" neans any legal entity with continuing

exi stence, including, but not limted to, a corporation

associ ation, trust, or partnership.

(9) "Geographic area" neans the county or counties, or

any portion of a county or counties, within which the provider

sponsor ed organi zati on provides or arranges for conprehensive

health care services to be available to its subscribers.

(10) "lInsolvent" or "insolvency" neans that all the

statutory assets of the provider sponsored organization, if

nmade i nmedi ately avail able, would not be sufficient to

di scharge all of its liabilities or that the provider

sponsored organi zation is unable to pay its debts as they

becone due in the usual course of business.

(11) "Provider" nmeans any physician, hospital or other

institution, organi zation, or person that furnishes health

care services and is licensed or otherwi se authorized to

practice in the state.

(12) "Provider sponsored contract" nmeans any contract

entered into by a provider sponsored organization with

Medi car e+Choi ce benefici ari es.

(13) "Provider sponsored organi zati on" neans any

organi zation authorized under this part which

(a) |s established, organized, and operated by a

health care provider or a group of affiliated health care

provi ders.
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(b) Provides a substantial proportion of the health

care itens and services as specified in the Medi care+Choice

contract, as defined by the Secretary, directly through the

provider or affiliated group of providers.

(c) Wth respect to which the affiliated providers

share, directly or indirectly, substantial financial risk with

respect to the provision of such itens and services and have

at least a mpjority financial interest in the entity. The

term"substantial proportion" shall be as defined by the

Secretary after having taken into account the need for such an

organi zation to assune responsibility for providing

significantly nore than the majority of the itens and services

under the Medicare+Choice contract through its own affiliated

providers and for providing the remainder of the itens and

servi ces under such contract through providers with which the

organi zati on has an agreenent to provide such itens and

servi ces. Consideration shall also be given to the need for

the organi zation to provide a linited proportion of the itens

and services under the contract through providers that are

neither affiliated with nor have an agreenent with the

organi zation. Additionally, sone variation in the definition

of substantial proportion may be all owed based upon rel evant

di fferences anong the organi zati ons, such as their location in

an urban or rural area.

(14) "Reporting period" neans the annual accounting

period or any part thereof or the fiscal year of the provider

sponsor ed organi zati on

(15) "Secretary" neans the Secretary of the United

States Department of Health and Human Servi ces.

9
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1 (16) "Statutory accounting principles" neans generally
2 | accepted accounting principles, except as nodified by this

3| part.

4 (17) "Subscriber" neans a Medi care+Choi ce enrol |l ee who
5]is eligible for coverage as a Medi care beneficiary.

6 (18) "Surplus" neans total assets in excess of total
7]|liabilities, as determined by federal rules and regul ati ons on
8 | sol vency standards established by the Secretary pursuant to s.
9] 1856(a) of the Bal anced Budget Act of 1997, for provider

10 | sponsored organi zati ons offering the Mdi care+Choi ce pl an

11 641.807 Applicability of other |aws.--Except as

12 | provided in this part, provider sponsored organi zati ons shal
13 | be governed by the provisions of this part and part |11l of

14 | this chapter and shall be exenpt fromall other provisions of
15| the Florida Insurance Code.

16 641.809 |Incorporation required.--On or after Cctober
171 1, 1998, any entity that has not yet obtained a certificate of
18 | authority to operate a provider sponsored organization in this
19 | state shall be incorporated or shall be a division of a
20 | corporation fornmed under the provisions of either chapter 607
21| or chapter 617 or shall be a public entity that is organi zed
22| as a political subdivision. |In the case of a division of a
23 | corporation, the financial requirenents of this part shal
24 | apply to the entire corporation
25 641.811 |nsurance business not authorized.--Nothing in
26 | the Florida Insurance Code or this part shall be deened to
27 | authori ze any provi der sponsored organi zation to transact any
28 | i nsurance business other than to offer Mdicare+Choi ce pl ans
29 | pursuant to s. 1855 of the Bal anced Budget Act of 1997. |In
30| the determination of the type of activities by a provider
31
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sponsor ed organi zation that would require licensure by this

state, the foll owing apply:

(1) A provider sponsored organi zation as defined in

this part, a hospital, a physician |licensed pursuant to

chapter 458 or chapter 459, a single specialty group of

physicians, a nulti-specialty group of physicians, other

|icensed providers, or any conbination of such physicians and

providers, when contracting with a self-insured enpl oyer to

provide health care benefits to its enpl oyees, when

contracting with an heal th nmi nt enance organi zation |icensed

pursuant to part | or a provider sponsored organization

|icensed pursuant to this part, or when contracting with an

insurer, are exenpt fromthe requirenents of this chapter 641
and chapter 627.
(2) In any arrangenent enunerated in subsection (1),

the provider group is not subject to regulation by the

departnent due to the absence of any contractual obligation to

t he enpl oyees covered under the self-insured agreenent, the

agreenent with the heal th nmai nt enance organi zation, the

provi der sponsored organi zation, or the insurer. A

contractual relationship exists only between the provider

group and the self-insured enployer, the |licensed health

nai nt enance organi zati on, provider sponsored organi zation, or

i nsurer, which entity shall bear the full and direct

responsibility to the individual with no transfer of risk. If

the provider group fails to perform the enployer, health

nai nt enance organi zati on, provider sponsored organi zation, or

insurer retains the risk to either provide or pay for health

care services.

(3) The departnent has regulatory jurisdiction when

any health care provider group becones the ultimte risk
11
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1| bearer and is directly obligated to individuals to provide,

2| arrange, or pay for health care services. In such situations,
3| the provider group nust be appropriately licensed as a health
4 | mai nt enance organi zati on, provider sponsored organi zation, or
5| i nsurance conpany.

6 641.813 Application for certificate.--Before any

7| entity may operate a provider sponsored organization, it shal
8| obtain a certificate of authority fromthe departnent. The

9 | departnent shall accept and shall begin its review of an

10 | application for a certificate of authority anytine after an
11| organi zation has filed an application for a health care

12 | provider certificate pursuant to part IIl of this chapter

13 | However, the departnent shall not issue a certificate of

14 | authority to any applicant which does not possess a valid

15| health care provider certificate issued by the agency. Each
16 | application for a certificate shall be on such formas the
17 | departnent shall prescribe, shall be verified by the oath of
18 | two officers of the corporation and properly notarized, and
19 | shall be acconpani ed by the foll ow ng:
20 (1) A copy of the articles of incorporation and al
21 | anendnents thereto;
22 (2) A copy of the bylaws, rules, and regul ations, or
23| sinmlar formof docunent, if any, regulating the conduct of
24 | the affairs of the applicant;
25 (3) Alist of the nanes, addresses, and offici al
26 | capacities with the organi zati on of the persons who are to be
27 | responsi ble for the conduct of the affairs of the provider
28 | sponsored organi zation, including all officers, directors, and
29 | owners of in excess of 5 percent of the commbn stock of the
30| corporation. Such persons shall fully disclose to the
31| departnent and the directors of the provider sponsored

12
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1998 HB 3895
550- 157A- 98

organi zation the extent and nature of any contracts or

arrangenents between them and the provider sponsored

organi zation, including any possible conflicts of interest;

(4) A conplete biographical statenment on forns

prescribed by the departnment, and an i ndependent investigation

report and fingerprints obtai ned pursuant to chapter 624, of

all of the individuals referred to in subsection (3);

(5) A statenent generally describing the provider

sponsored organi zation, its operations, and its grievance

pr ocedur es;
(6) A statenent describing with reasonable certainty

t he geographic area or areas to be served by the provider

sponsor ed organi zati on

(7) An audited financial statenent prepared on the

basis of statutory accounting principles and certified by an

i ndependent certified public accountant, except that surplus

not es acceptable to the departnment and neeting the

requi renments of this act shall be included in the cal cul ation

of surplus; and

(8) Such additional reasonable data, financial

statenents, and other pertinent infornation as the departnent

may require with respect to the determ nation that the

appli cant can provide the services to be offered, including a

conpr ehensive feasibility study, perforned by a certified

actuary in conjunction with a certified public accountant.

The study shall be for the greater of 3 years or until the

provi der sponsored organi zati on has been projected to be

profitable for 12 consecutive nonths.

641.815 Conditions precedent to issuance or

mai nt enance of certificate of authority; effect of bankruptcy

pr oceedi ngs. - -

13
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1 (1) As a condition precedent to the issuance or

2 | maintenance of a certificate of authority, a provider

3 | sponsored organi zation insurer nust file or have on file with
4 | the departnent:

5 (a) An acknow edgnent that a delinquency proceedi ng

6 | pursuant to part | of chapter 631 or supervision by the

7 | departnent pursuant to ss. 624.80-624.87 constitutes the sole
8 | and exclusive nmethod for the liquidation, rehabilitation

9 | reorgani zation, or conservation of a provider sponsored

10 | organi zati on.

11 (b) A waiver of any right to file or be subject to a
12 | bankruptcy proceedi ng.

13 (2) The commencenent of a bankruptcy proceedi ng either
14 | by or against a provider sponsored organi zati on shall, by

15 | operation of |aw

16 (a) Terninate the provider sponsored organi zation's

17 | certificate of authority.

18 (b) Vest in the departnent for the use and benefit of
19 | the subscribers of the provider sponsored organi zation the

20| title to any deposits of the insurer held by the departnent.
21

22| If the proceeding is initiated by a party other than the

23 | provi der sponsored organi zation, the operation of subsection
24 |(2) shall be stayed for a period of 60 days following the date
25| of comencenent of the proceedi ng.

26 641.817 |ssuance of certificate of authority.--The

27 | departnent shall issue a certificate of authority to any

28 | entity filing a conpleted application in conformty with s.
291 641.21, within 90 days after receiving such application, upon
30 | paynent of the prescribed fees and upon the departnent's being
31| satisfied that:

14
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1 (1) As a condition precedent to the issuance of any

2| certificate, the entity has obtained a health care provider

3| certificate fromthe Departnent of Health pursuant to part 11|
4] of this chapter.

5 (2) The provider sponsored organi zation is actuarially
6 | sound.

7 (3) The entity has net the applicable requirenents

8| specified in s. 641.821

9 (4) The procedures for offering conprehensive health
10| care services and offering and terminating contracts to

11 | subscribers will not unfairly discrinmnate on the basis of

12 | age, sex, race, health, or economic status. However, this
13 | section does not prohibit reasonabl e underwiting

14 | classifications for the purposes of establishing contract

15| rates, nor does it prohibit experience rating.

16 (5) The entity furni shes evidence of adequate

17 | i nsurance coverage or an adequate plan for self-insurance to
18 | respond to clains for injuries arising out of the furnishing
19 | of conprehensive health care.

20 (6) The ownership, control, and nanagenent of the

21 | entity is conpetent and trustworthy and possesses nmanageri al
22 | experience that would nmake the proposed provider sponsored
23 | organi zation operation beneficial to the subscribers. The
24 | departnent shall not grant nor continue authority to transact
25| the business of a provider sponsored organization in this

26 | state at any tine during which the departnent has good reason
27 | to believe that:

28 (a) The ownership, control, or managenent of the

29 | organi zati on includes any person

30 1. W is inconpetent or untrustworthy;

31
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2. Wio is so lacking in provider sponsored

organi zation expertise as to nake the operation of the

provi der sponsored organi zati on hazardous to potential and

exi sting subscri bers;

3. Wio is so lacking in provider sponsored

organi zati on experience, ability, and standing as to

jeopardi ze the reasonabl e proni se of successful operation

4, Who is affiliated, directly or indirectly, through

ownership, control, reinsurance transactions, or other

busi ness rel ations, with any person whose busi ness operations

are or have been marked by business practices or conduct that

is to the detrinent of the public, stockholders, investors, or

creditors; or

5. \Wiose busi ness operations are or have been narked

by busi ness practices or conduct that is to the detrinment of

the public, stockholders, investors, or creditors;

(b) Any person, including any stock subscri ber

st ockhol der, or incorporator, who exercises or has the ability

to exercise effective control of the organi zation, or who

i nfluences or has the ability to influence the transaction of

t he busi ness of the provider sponsored organi zati on, does not

possess the financial standing and busi ness experience for the

successful operation of the provider sponsored organization

(c) Any person, including any stock subscri ber

st ockhol der, or incorporator, who exercises or has the ability

to exercise effective control of the organi zation, or who

i nfluences or has the ability to influence the transaction of

t he busi ness of the provider sponsored organi zati on, who has

been found guilty of, or has pled guilty or no contest to, any

felony or crine punishable by inprisonnent of 1 year or nore

under the laws of the United States or any state thereof, or
16
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under the |aws of any other country, which involves nora

turpitude, without regard to whether a judgnent or conviction

has been entered by the court having jurisdiction in such

case. However, in the case of a provider sponsored

organi zati on operating under a subsisting certificate of

authority, the provider sponsored organi zation shall renove

any such person i medi ately upon di scovery of the conditions

set forth in this paragraph when applicable to such person or

under the order of the departnent, and the failure to so act

by the organi zation is grounds for revocation or suspension of

t he provider sponsored organi zation's certificate of

authority; or

(d) Any person, including any stock subscri ber

st ockhol der, or incorporator, who exercises or has the ability

to exercise effective control of the organi zation, or who

i nfluences or has the ability to influence the transaction of

t he busi ness of the provi der sponsored organi zation, who is

now or was in the past affiliated, directly or indirectly,

t hrough ownership interest of 10 percent or nobre, control, or

rei nsurance transactions, with any business, corporation, or

other entity that has been found guilty of or has pl eaded

guilty or nolo contendere to any felony or crine punishable by

i mprisonnent for 1 year or nore under the laws of the United

States, any state, or any other country, regardl ess of

adjudication. In the case of a provider sponsored organi zati on

operating under a subsisting certificate of authority, the

provi der sponsored organi zation shall inmmediately renpve such

person or imediately notify the departnent of such person

upon discovery of the conditions set forth in this paragraph

ei ther when applicable to such person or upon order of the

departnent. The failure to renove such person, provide such
17
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1| notice, or conply with such order constitutes grounds for

2 | suspensi on or revocati on of the provider sponsored

3| organi zation's certificate of authority.

4 (7) The entity has a blanket fidelity bond in the

5| anount of $100, 000, issued by a licensed insurance carrier in
6|this state, that will reinburse the entity in the event that

7 | anyone handling the funds of the entity either mi sappropriates
8 | or absconds with the funds. Al enployees handling the funds
9| shall be covered by the blanket fidelity bond. An agent

10| licensed under the provisions of the Florida | nsurance Code
11| may either directly or indirectly represent the provider

12 | sponsored organi zation in the solicitation, negotiation

13 | effectuation, procurenent, receipt, delivery, or forwarding of
14 | any provi der sponsored organi zati on subscriber's contract or
15| collect or forward any consideration paid by the subscriber to
16 | t he provi der sponsored organi zation; and the |licensed agent

17 | shall not be required to post the bond required by this

18 | subsecti on.

19 (8) The provider sponsored organi zati on has a
20 | grievance procedure that will facilitate the resol ution of
21 | subscri ber grievances and that includes both formal and
22 | informal steps available within the organization
23 641.819 Continued eligibility for certificate of
24 | authority.--In order to maintain its eligibility for a
25| certificate of authority, a provider sponsored organi zation
26 | shall continue to neet all conditions required to be net under
27 | this part and the rul es promul gated thereunder for the initial
28 | application for and issuance of its certificate of authority
29 | under s. 641.817.
30 641.821 Surplus requirenents.--Surplus requirenents
31| for provider sponsored organi zations offering the

18
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Medi care+Choi ce plan shall be consistent with federal rules

and regul ati ons on sol vency standards established by the

Secretary pursuant to s. 1856(a) of the Bal anced Budget Act of
1997.

641. 823 Revocation or cancellation of certificate of

aut hority; suspension of enrollnent of new subscribers; terns

of suspensi on. - -

(1) The maintenance of a valid and current health care

provider certificate issued pursuant to part IIl of this

chapter is a condition of the mai ntenance of a valid and

current certificate of authority issued by the departnent to

operate a provider sponsored organi zation. Denial or

revocation of a health care provider certificate shall be

deened to be an automatic and i mmedi ate cancel | ati on of a

provi der sponsored organi zation's certificate of authority.

At the discretion of the Departnent of |nsurance, nonrenewal

of a health care provider certificate may be deened to be an

automatic and i medi ate cancellati on of a provider sponsored

organi zation's certificate of authority if the Departnent of

Health notifies the Departnent of Insurance, in witing, that

the health care provider certificate will not be renewed.

(2) The departnent may suspend the authority of a

provi der sponsored organi zation to enroll new subscribers or

revoke any certificate issued to a provider sponsored

organi zation, or order conpliance within 30 days, if it finds

that any of the followi ng conditions exists:

(a) The organization is not operating in conpliance

with this part;

(b) The plan is no longer actuarially sound or the

organi zati on does not have the nmini num surplus as required by

rul es and regul ati ons governi ng provi der sponsored
19
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organi zati ons established by the Secretary pursuant to s.
1856(a) of the Bal anced Budget Act of 1997,
(c) The organi zation has advertised, nerchandi sed, or

attenpted to nerchandise its services in such a manner as to

m srepresent its services or capacity for service or has

engaged in deceptive, nmisleading, or unfair practices with

respect to advertising or nmerchandising; or

(d) The organization is insolvent.

(3) \Whenever the financial condition of the provider

sponsored organi zation is such that, if not nodified or

corrected, its continued operation would result in inpairnment

or insolvency, the departnent may order the provider sponsored

organi zation to file with the departnent and inplenent a

corrective action plan designed to do one or nore of the

fol | owi ng:
(a) Reduce the total anmpunt of present potenti al

liability for benefits by rei nsurance or other neans.

(b) Reduce the volune of new busi ness bei ng accept ed.

(c) Reduce the expenses of the provider sponsored

organi zati on by specified nethods.

(d) Suspend or limt the witing of new business for a

period of tine.

(e) Require an increase in the provider sponsored

organi zation's net worth which is not inconsistent with the

st andards established by the Secretary pursuant to s. 1856(a)
of the Bal anced Budget Act of 1997.

If the provider sponsored organi zation fails to subnit a plan

within 30 days of the departnent's order or subnmits a plan

which is insufficient to correct the provider sponsored

organi zation's financial condition, the departnent may order
20
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t he provider sponsored organi zation to inplenent one or nore

of the corrective actions listed in this subsection

(4) The departnent shall, in its order suspending the

authority of a provider sponsored organi zation to enroll new

subscri bers, specify the period during which the suspension is

to be in effect and the conditions, if any, which nmust be net

by the provider sponsored organi zation prior to reinstatenment

of its authority to enroll new subscribers. The order of

suspension is subject to rescission or nodification by further

order of the departnent prior to the expiration of the

suspensi on period. Reinstatenent shall not be made unl ess

requested by the provi der sponsored organi zati on; however, the

departnent shall not grant reinstatenment if it finds that the

ci rcunstances for which the suspension occurred still exist or

are likely to recur.

(5) The departnent shall cal cul ate and publish at

| east annually the nedical loss ratios of all |icensed

provi der sponsored organi zations. The publication shal

i nclude an expl anati on of what the nedical |oss rati o neans

and shall disclose that the nedical loss ratio is not a direct

reflection of quality, but nust be | ooked at along with

patient satisfaction and other standards that define quality.

641.825 Administrative, provider, and nanagenent

contracts. --

(1) The departnent may require a provider sponsored

organi zation to subnit any contract for administrative

services, contract with a provider other than an individua

physi cian, contract for managenent services, and contract with

an affiliated entity to the departnent.

(2) After review of a contract, the departnent nay

order the provider sponsored organi zation to cancel the
21
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contract in accordance with the terns of the contract and

applicable law if it deternines that the fees to be paid by

t he provider sponsored organi zati on under the contract are so

unr easonably high as conpared with simlar contracts entered

into by the provider sponsored organi zation, or as conpared

with simlar contracts entered into by other provider

sponsored organi zations in sinilar circunmstances, that the

contract is detrinental to the subscribers, stockhol ders,

i nvestors, or creditors of the provider sponsored

organi zati on.

(3) Al contracts for adnministrative services,

nmanagenent services, provider services other than individua

physi cian contracts, and with affiliated entities entered into

or renewed by a provider sponsored organi zati on on or after

Cctober 1, 1998, shall contain a provision that the contract

shal | be cancel ed upon i ssuance of an order by the departnent

pursuant to this section

641.827 Contract providers.--Each provider sponsored

organi zation shall file, upon the request of the departnent,

financial statenents for all contract providers of

conpr ehensi ve health care services who have assuned, through

capitation or other neans, nore than 10 percent of the health

care risks of the provider sponsored organi zati on. However,

this provision shall not apply to any individual physician

641.829 Administrative penalty in lieu of suspension

or revocation.--1f the departnent finds that one or nore

grounds exist for the revocation or suspension of a

certificate issued under this part, the departnent may, in

lieu of revocation or suspension, inpose a fine upon the

provi der sponsored organi zation. Wth respect to any

nonwi | | ful violation, the fine nust not exceed $2,500 per
22
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1| violation. Such fines may not exceed an aggregate anpunt of

2 125,000 for all nonwillful violations arising out of the sane

3] action. Wth respect to any knowing and willful violation of

4 a lawful order or rule of the departnent or a provision of

5| this part, the departnent nmy i npose upon the organization a

6| fine in an anount not to exceed $20, 000 for each such

7| violation. Such fines may not exceed an aggregate anpunt of

8 [$250, 000 for all knowing and willful violations arising out of

9| the sane action. The departnent nmust adopt by rul e by January
10| 1, 1999, penalty categories that specify varying ranges of

11 | nonetary fines for willful violations and for nonwillfu

12 | viol ations.

13 641.831 Acquisition, nerger, or consolidation.--Every

14 | acquisition of a provider sponsored organi zation shall be

15| subject to the provisions of s. 628.4615. However, in the case
16 | of a provider sponsored organi zati on organi zed as a for-profit
17 | corporation, the provisions of s. 628.451 govern with respect

18 | to any nerger or consolidation; and, in the case of a provider
19 | sponsored organi zati on organi zed as a not-for-profit

20 | corporation, the provisions of s. 628.471 govern with respect

21| to any nerger or consolidation.

22 641. 833 Annual report.--

23 (1) Every provider sponsored organi zation shall,

24 | annually within 3 nonths after the end of its fiscal year, or

25| within an extension of tine therefor as the departnent, for

26 | good cause, nmay grant, in a formprescribed by the departnent,
27 | file a report with the departnent, verified by the oath of two
28 | officers of the organization or, if not a corporation, of two
29 | persons who are principal managing directors of the affairs of
30| the organi zation, properly notarized, showing its condition on
31

23
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the last day of the imediately preceding reporting period.

Such report shall include:

(a) A financial statenent of the organization filed on

a conputer diskette using a format acceptable to the

depart nent;
(b) A financial statenent of the organization filed on

forns acceptable to the departnent;

(c) An audited financial statenent of the

organi zation, including its bal ance sheet and a statenent of

operations for the preceding year certified by an i ndependent

certified public accountant, prepared in accordance with

statutory accounting principles;

(d) The nunber of provider sponsored contracts issued

and out standi ng and the nunber of provider sponsored contracts

term nat ed
(e) The nunber and anmpunt of dammage clains for nedica

injury initiated against the provi der sponsored organization

and any of the providers engaged by it during the reporting

year, broken down into clains with and without fornmal |ega

process, and the disposition, if any, of each such claim

(f) An actuarial certification that:

1. The provider sponsored organization is actuarially

sound, which certification shall consider the rates, benefits,

and expenses of, and any other funds available for the paynent

of obligations of, the organi zation; and

2. Incurred but not reported clains and clai ns

reported but not fully paid have been adequately provided for

and
(g) Such other information relating to the perfornance

of provider sponsored organizations as is required by the

depart nent.
24
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(2) Every provider sponsored organi zation shall file

gquarterly, within 45 days after each of its quarterly

reporting periods, an unaudited financial statenment of the

organi zation as described in paragraphs (1)(a) and (b). The

guarterly report shall be verified by the oath of two officers

of the organi zation, properly notari zed.

(3) Any provider sponsored organi zati on which negl ects

to file an annual report or quarterly report in the formand

within the tine required by this section shall forfeit up to

$1, 000 for each day for the first 10 days during which the

negl ect continues and shall forfeit up to $2,000 for each day

after the first 10 days during which the negl ect continues;

and, upon notice by the departnent to that effect, the

organi zation's authority to enroll new subscribers or to do

business in this state shall cease while such default

continues. The departnent shall deposit all suns collected by

it under this section to the credit of the | nsurance

Conmi ssioner's Regul atory Trust Fund. The departnment shall not

collect nore than $100, 000 for each report.

(4) Each authorized provi der sponsored organi zati on

shall retain an independent certified public accountant,

hereinafter referred to as "CPA " who agrees by witten

contract with the provider sponsored organi zation to conply

with the provisions of this part. The contract shall state:
(a) The CPA shall provide to the HMO audited financi al
statenents consistent with this part.
(b) Any deternmination by the CPA that the provider
sponsor ed organi zati on does not neet mi ni num sur pl us

requi renments as set forth in rules and regul ati ons adopted by

the Secretary pursuant to s. 1856(a) of the Bal anced Budget

25
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Act of 1997 shall be stated by the CPA in witing, in the
audi ted financial statenent.

(c) The conpleted work papers and any witten

communi cati ons between the CPA firmand the provider sponsored

organi zation relating to the audit of the provider sponsored

organi zation shall be nade available for review on a

vi sual -i nspection-only basis by the departnent at the offices

of the provider sponsored organi zation, at the departnent, or

at any other reasonable place as nutually agreed between the

departnent and the provider sponsored organi zati on. The CPA

nmust retain for review the work papers and witten

communi cations for a period of not |less than 6 years.

(5) To facilitate uniformty in financial statenents

and to facilitate departnent analysis, the departnent may by

rule adopt the formfor financial statenents of a provider

sponsor ed organi zati on, including suppl ements as approved by

t he National Associ ation of | nsurance Conm ssioners in 1995,

and may adopt subsequent anendnents thereto if the nethodol ogy

remai ns substantially consistent, and may by rule require each

provi der sponsored organi zation to subnit to the departnent

all or part of the information contained in the annua

statenent in a conputer-readable formconpatible with the

el ectroni c data processing system specified by the departnent.
641.835 Exanination by the departnent. --
(1) The departnent shall exanine the affairs,

transactions, accounts, business records, and assets of any

provi der sponsored organi zation as often as it deens expedi ent

for the protection of the people of this state, but not |ess

frequently than once every 3 years. In lieu of making its own

financial exam nation, the departnent nay accept an

i ndependent certified public accountant's audit report
26
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prepared on a statutory accounting basis consistent with this

part. However, except when the nedical records are requested

and copi es furnished pursuant to s. 445.667, nedical records

of individuals and records of physicians providing service

under contract to the provider sponsored organi zati on shal

not be subject to audit, although they may be subject to

subpoena by court order upon a showi ng of good cause. For the

pur pose of exami nations, the departnent nmay adnini ster oaths

to and examine the officers and agents of a provider sponsored

organi zation concerning its business and affairs. The

exam nati on of each provi der sponsored organi zation by the

departnment shall be subject to the sane terns and conditions

as apply to insurers under chapter 624. 1In no event shal

expenses of all exami nations exceed a maxi num of $20, 000 for

any l-year period. Any rehabilitation, |iquidation

conservation, or dissolution of a provider sponsored

organi zation shall be conducted under the supervision of the

departnent, which shall have all power with respect thereto

granted to it under the | aws governing the rehabilitation

| iquidation, reorgani zation, conservation, or dissolution of

Iife insurance conpani es.

(2) The departnent may contract, at reasonabl e fees

for work perfornmed, with qualified, inpartial outside sources

to performaudits or exani nations or portions thereof

pertaining to the qualification of an entity for issuance of a

certificate of authority or to determ ne continued conpliance

with the requirenents of this part. Any contracted assi stance

shal |l be under the direct supervision of the departnent. The

results of any contracted assistance shall be subject to the

review of, and approval, disapproval, or nodification by, the

depart nent.
27
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641.837 Civil renedy.--In any civil action brought to

enforce the ternms and conditions of a provider sponsored

organi zation contract, the prevailing party is entitled to

recover reasonable attorney's fees and court costs. This

section shall not be construed to authorize a civil action

agai nst the departnent, its enpl oyees, or the |nsurance

Conmi ssi oner or against the Agency for Health Care

Adm nistration, its enployees, or the director of the agency.

641.839 Injunction.--In addition to the penalties and

ot her enforcenment provisions of this part, the departnent is

vested with the power to seek both tenporary and per manent

injunctive relief when

(1) A provider sponsored organi zation is being

operated by any person or entity without a subsisting

certificate of authority, unless a waiver has been granted by

the Secretary pursuant to s. 1855(a)(2) of the Bal anced Budget
Act of 1997.
(2) Any person, entity, or provider sponsored

organi zati on has engaged in any activity prohibited by this

part or any rul e adopted pursuant thereto.

(3) Any provider sponsored organi zati on, person, or

entity is renewing, issuing, or delivering a provider

sponsored contract or contracts wi thout a subsisting

certificate of authority, unless a waiver has been granted by

the Secretary pursuant to s. 1855(a)(2) of the Bal anced Budget
Act of 1997.

The departnent's authority to seek injunctive relief shall not

be conditioned on havi ng conducted any proceedi ng pursuant to
chapter 120.

28
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1 641.841 Paynent of judgnent by provider sponsored
2 | organi zati on. - - Except as otherw se ordered by the court or
3| mutually agreed upon by the parties, every judgnent or decree
4 | entered in any of the courts of this state agai nst any
5| provider sponsored organi zation for the recovery of npney
6| shall be fully satisfied within 60 days fromand after the
7] entry thereof or, in the case of an appeal from such judgnent
8| or decree, within 60 days fromand after the affirmance of the
9| sane by the appellate court.
10 641.843 Liquidation, rehabilitation, reorganization
11 | and conservation; exclusive nmethods of renedy.--A delinquency
12 | proceedi ng under part | of chapter 631 or supervision by the
13 | departnent under ss. 624.80-624.87 constitutes the sole and
14 | excl usive neans of liquidating, reorganizing, rehabilitating,
15| or conserving a provider sponsored organi zation
16 641.845 Fees.--Every provi der sponsored organization
17 | shall pay to the departnent the foll ow ng fees:
18 (1) For filing a copy of its application for a
19 | certificate of authority or anendnent thereto, a nonrefundabl e
20| fee in the amount of $1, 000.
21 (2) For filing each annual report, which nust be filed
22 | on conputer diskettes, $150.
23 641.847 Construction and relationship to other |aws.--
24 (1) Every provider sponsored organi zati on shall accept
25| the standard health claimformprescribed pursuant to s.
26 | 627. 647.
27 (2) Except as provided in this part, the Florida
28 | I nsurance Code does not apply to provider sponsored
29 | organi zations certificated under this part, and provider
30 | sponsored organi zations certificated under this part are not
31| subject to part | or part Il of this chapter. Any person

29
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entity, or provider sponsored organi zati on operating wi thout a

subsisting certificate of authority in violation of this part

or rules pronul gated thereunder or renew ng, issuing, or

delivering provider sponsored contracts without a subsisting

certificate of authority in violation of this part or rules

promul gated thereunder, in addition to being subject to the

provisions of this part, is subject to the provisions of the

Fl ori da I nsurance Code as defined in s. 624.01, unless a

wai ver has been granted by the Secretary pursuant to s.
1855(a) (2) of the Bal anced Budget Act of 1997.
(3) The solicitation of subscribers by a provider

sponsored organi zation or its representatives shall not be

construed to be violative of any provisions of lawrelating to

solicitation or advertising by health professionals if the

provi der sponsored organi zation i s operating pursuant to a

subsisting certificate of authority or operating pursuant to a

wai ver granted by the Secretary pursuant to s. 1855(a)(2) of
t he Bal anced Budget Act of 1997.
(4) The Division of Insurance Fraud of the departnent

is vested with all powers granted to it under the Florida

I nsurance Code with respect to the investigation of any

violation of this part.

(5) Every provider sponsored organi zation nust conply
with s. 627.4301.
641. 849 Human i nmunodefici ency virus infection and

acqui red i nmune deficiency syndrone for contract purposes.--
(1) PURPCSE. --The purpose of this sectionis to
prohibit unfair practices in a provider sponsored organization

contract with respect to exposure to the hunan

i mmunodeficiency virus infection and related matters, and

t hereby reduce the possibility that a provider sponsored
30
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1| organi zati on subscri ber or applicant may suffer unfair

2| discrimnation when subscribing to or applying for the

3| contractual services of a provider sponsored organi zati on

4 (2) SCOPE.--This section applies to all provider

5| sponsored contracts which are issued in this state or which

6| are issued outside this state but cover residents of this

7| state to the extent the provisions of this section are not

8 | inconsistent with rules and regul ati ons established by the

9| Secretary for the Medi care+Choi ce program This section shal
10 | not prohihbit a provider sponsored organi zati on fromcontesting
11 ) a contract or claimto the extent all owed by | aw.

12 (3) DEFINITIONS.--As used in this section

13 (a) "AIDS' neans acquired i mune deficiency syndrone.
14 (b) "ARC' neans AlIDS-rel ated conpl ex.

15 (c) "H V' neans human i munodefici ency virus

16 | identified as the causative agent of Al DS

17 (4) UTILIZATI ON OF MEDI CAL TESTS. - -

18 (a) Wth respect to the issuance of or the

19 | underwiting of a provider sponsored organi zati on contract
20 | regardi ng exposure to the HV infection and sickness or
21 | nedical conditions derived fromsuch infection, a provider
22 | sponsored organi zation shall only utilize nedical tests which
23| are reliable predictors of risk. A test which is reconmended
24 | by the Centers for Disease Control or by the federal Food and
25| Drug Administration is deened to be reliable for the purposes
26 | of this section. A test which is rejected or not reconmrended
27 | by the Centers for Disease Control or the federal Food and
28 | Drug Administration is a test which is deened to be not
29 | reliable for the purposes of this section. |f a specific
30| Centers for Disease Control or federal Food and Drug
31| Adnministration recommended test indicates the existence or
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1| potential existence of exposure by the HV infection or a

2 | sickness or nedical condition related to the H V i nfection

3| before relying on a single test result to deny or limt

4| coverage or to rate the coverage, the provi der sponsored

5| organi zation shall follow the applicable Centers for D sease
6| Control or federal Food and Drug Administration recomended
7| test protocol and shall utilize any applicable Centers for

8 | Disease Control or federal Food and Drug Administration

9| recomended followup tests or series of tests to confirmthe
10 | i ndi cati on.

11 (b) Prior to testing, the provider sponsored

12 | organi zation nust disclose its intent to test the person for
13| the HV infection or for a specific sickness or nedica

14 | condition derived therefromand nust obtain the person's

15| witten infornmed consent to adninister the test. Witten

16 | infornmed consent shall include a fair explanation of the test,
17 | including its purpose, potential uses, and limtations, and
18 | the neaning of its results and the right to confidential

19 | treatnment of information. Use of a form approved by the

20 | departnent shall raise a conclusive presunption of inforned
21 | consent.

22 (c) An applicant shall be notified of a positive test
23 | result by a physician designated by the applicant or, in the
24 | absence of such designation, by the Departnent of Health.

25| Such notification nust include:

26 1. Face-to-face posttest counseling on the neani ng of
27 | the test results; the possible need for additional testing;
28 | and the need to elininate behavior which nmight spread the

29 | di sease to ot hers;

30

31
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2. The availability in the geographic area of any

appropriate health care services, including nmental health

care, and appropriate social and support services;

3. The benefits of |ocating and counseling any

i ndi vidual by whomthe infected individual nmay have been

exposed to human i nmunodefi ci ency virus and any indivi dua

whom the infected individual may have exposed to the virus;

and
4. The availability, if any, of the services of public

health authorities with respect to | ocating and counsel i ng any

i ndi vi dual described in subparagraph 3.

(d) A nedical test for exposure to the HV infection

or for a sickness or nedical condition derived from such

infection shall only be required of or given to a person if

the test is required or given to all subscribers or applicants

or if the decision to require the test is based on the

person's nedical history. Sexual orientation shall not be

used in the underwiting process or in the deternination of

whi ch subscribers or applicants for enrollnent shall be tested

for exposure to the HV infection. Neither the marital status,

the living arrangenents, the occupation, the gender, the

beneficiary designation, nor the zip code or other territorial

classification of an applicant shall be used to establish the

applicant's sexual orientation.

(e) A provider sponsored organi zation nay inquire

whet her a person has been tested positive for exposure to the

H V infection or been diagnosed as having AIDS or ARC caused

by the HV infection or other sickness or nedical condition

derived fromsuch infection. A provider sponsored organi zati on

shal |l not inquire whether a person has been tested for or has

received a negative result froma specific test for exposure
33
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tothe HV infection or for a sickness or nedical condition

derived from such infection

(f) A provider sponsored organi zation shall maintain

strict confidentiality regarding nedical test results with

respect to the HV infection or a specific sickness or nedica

condition derived fromsuch infection. Infornmation regarding

specific test results shall not be disclosed outside the

provi der sponsored organi zation, its enployees, its nmarketing

representatives, or its insurance affiliates, except to the

person tested and to persons designated in witing by the

person tested. Specific test results shall not be furnished to

an insurance industry or provider sponsored organi zati on data

bank if a review of the infornation would identify the

i ndi vidual and the specific test results.

(g) No |aboratory may be used by an insurer or

i nsurance support organi zation for the processing of

H V-related tests unless it is certified by the United States

Departnent of Health and Human Services under the Cinica

Laboratories | nprovenent Act of 1967, permitting testing of

speci nens obtained in interstate conmerce, and subjects itself

t o ongoi ng proficiency testing by the College of Anerican

Pat hol ogi sts, the Anerican Association of Bio Analysts, or an

equi val ent program approved by the Centers for Disease Contro

of the United States Departnent of Health and Human Servi ces.
(5) RESTRICTI ONS ON CONTRACT EXCLUSI ONS AND

LI M TATI ONS. - -
(a) A provider sponsored organi zati on contract shal

not exclude coverage of a nmenber of a subscriber group because

of a positive test result for exposure to the HV infection or

a specific sickness or nedical condition derived from such

infection, either as a condition for or subsequent to the
34
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i ssuance of the contract, provided that this prohibition shal

not apply to persons applying for enroll nent where individua

underwiting is otherwi se allowed by | aw

(b) No provider sponsored organi zati on contract shal

exclude or limt coverage for exposure to the HV infection or

a specific sickness or nedical condition derived from such

i nfection, except as provided in a preexisting condition

cl ause.
641.851 Language used in contracts and adverti senents;

transl ati ons. - -

(1)(a) Al provider sponsored contracts or forns shal

be printed in English.

(b) |If the negotiations by a provider sponsored

organi zation with a nenber leading up to the effectuation of a

provi der sponsored contract are conducted in a | anguage ot her

than English, the provider sponsored organi zation shall supply

to the nenber a witten translation of the contract, which

transl ation accurately reflects the substance of the contract

and is in the | anguage used to negotiate the contract. The

witten translation shall be affixed to and shall becone a

part of the contract or form Any such translation shall be

furnished to the departnent as part of the filing of the

provi der sponsored contract form No translation of a

provi der sponsored contract formshall be approved by the

departnent unless the translation accurately reflects the

substance of the provider sponsored contract formin

transl ati on.

(2) The text of all advertisenments by a provider

sponsored organi zation, if printed or broadcast in a | anguage

other than English, also shall be available in English and

shal|l be furnished to the departnent upon request. As used in
35
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this subsection, the term"adverti senent" neans any

advertisenent, circular, panphlet, brochure, or other printed

nmat eri al disclosing or dissem nating advertising material or

information by a provi der sponsored organi zation to

prospective or existing subscribers and i ncludes any radio or

television transmttal of an adverti senent or information.

641.853 Standards for nmarketing to persons eligible

for Medicare. --

(1) Every provider sponsored organi zati on marketing

coverage to Medicare participants or persons eligible for

Medicare in this state, directly or through its agents, shall

(a) Establish nmarketing procedures to assure that any

conpari son of benefits between Medicare or any other provider

sponsor ed organi zation offering such coverage by its agents

will be fair and accurate.

(b) Establish nmarketing procedures to assure proper

notification to the Medicare partici pant of enroll nent or

di senroll nent fromthe provider sponsored organi zation. Such

notification shall be made in a tinely manner

(c) Display promnently by type, stanp, or other

appropriate neans, on the first page of the application and

contract, the foll ow ng:

"Notice to buyer: Wen you enroll in this provider

sponsor ed organi zation, you will be disenrolled from Medi care.

The buyer should be aware that in order to receive paynent or

coverage for services such services nust be rendered by

physi ci ans, hospitals, and other health care providers

desi gnhated by the provider sponsored organization. |f the

services are rendered by a nonparticipating physician

hospital, or other health care provider, the purchaser may be

36
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1| liable for paynent for such services except in very linted
2| circunstances."

3 (d) Inquire and otherwi se nake every reasonabl e effort
41 to identify whether a prospective Medicare partici pant has

5] previously been enrolled in either the sane provider sponsored
6 | organi zati on as a Medicare participant or in another provider
7 | sponsored organi zati on as a Medicare partici pant.

8 (2) In addition to the practices prohibited in s.

9| 641. 881:

10 (a) No provider sponsored organi zati on or person

11 | representing such provider sponsored organi zati on shall enpl oy
12 | any nethod of marketing having the effect of or tending to
13 | i nduce the purchase of health care plans through fraud,

14 | deceit, force, fright, threat whether explicit or inplied,

15| intinidation, harassnent, or undue pressure to purchase or

16 | reconmend t he purchase of a provider sponsored organi zation
17 | contract.

18 (b) No participating provider, enployee, or agent of
19 | such participating provider shall be an agent for or conduct
20| any sales activities for a provider sponsored organi zati on
21| with whomthey have a provider contract.
22 641. 855 Provider sponsored contracts. --
23 (1) Any entity issued a certificate and otherwise in
24 | conpliance with this part may enter into contracts in this
25| state to provide Medi care+Choi ce benefits to subscribers in
26 | exchange for a prem um paynent. Each subscriber shall be
27 | given a copy of the applicable provider sponsored contract,
28 | certificate, or nmenber handbook. Whichever docunent is
29 | provided to a subscriber shall contain all of the provisions
30| and disclosures required by this section
31
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(2) Every provider sponsored contract, certificate, or

nenber handbook shall clearly state all of the services to

whi ch a subscriber is entitled under the Mdi care+Choi ce

contract and nust include a clear and under st andabl e st at enent

of any limtations on the services or kinds of services to be

provided, including any copaynent feature or schedul e of

benefits required by the contract or by any insurer or entity

which is underwiting any of the services offered by the

provi der sponsored organi zation. The contract, certificate,

or nmenber handbook shall also state where and in what nanner

t he conprehensive health care services nmay be obtai ned.

(3) Every subscriber shall receive a clear and

under st andabl e description of the nethod of the provider

sponsor ed organi zati on for resolving subscriber grievances,

and the nethod shall be set forth in the contract,

certificate, and nmenber handbook. The organization shall also

furnish, at the tine of initial enroll nent and when necessary

due to substantial changes to the grievance process a separate

and additional comuni cation prepared or approved by the

departnent notifying the Medi care+Choi ce subscriber of their

rights and responsibilities under the grievance process.

(4) A provider sponsored organi zation is entitled to

coordi nate benefits on the sane basis as an i nsurer under s.
627. 4235.
(5) A provider sponsored organi zation providing

nedi cal benefits or paynents to a subscriber who suffers

injury, disease, or illness by virtue of the negligent act or

om ssion of a third party is entitled to reinbursenent from

t he subscriber in accordance with s. 768. 76(4).

(6) No alteration of any witten application for any

provi der sponsored contract shall be nade by any person other
38
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than the applicant without his or her witten consent, except

that insertions may be made by the provider sponsored

organi zation, for adninistrative purposes only, in such nmanner

as to indicate clearly that such insertions are not to be

ascri bed to the applicant.

(7) No contract shall contain any waiver of rights or

benefits provided to or available to subscribers under the

provisions of any law or rule applicable to provider sponsored

or gani zati ons.

(8) Each Medicare+Choice contract, certificate, or

nenber handbook shall state that energency services and care

shal |l be provided to subscribers in energency situations not

permtting treatnent through the provider sponsored

organi zation's providers, without prior notification to and

approval of the organization. Not |ess than 75 percent of the

reasonabl e charges for covered services and supplies shall be

paid by the organi zation, up to the subscriber contract

benefit linmts. Paynent al so nay be subject to additiona

appl i cabl e copaynent provisions, not to exceed $100 per claim

if not inconsistent with rules and regul ati ons established by

the Secretary governi ng Medi care+Choi ce benefits. The

Medi car e+Choi ce contract, certificate, or nenmber handbook

shall contain the definition of "energency services and care"

as specified in s. 641.805(7), shall describe procedures for

determ nation by the provider sponsored organi zati on of

whet her the services qualify for rei nbursenent as energency

services and care, and shall contain specific exanpl es of what

does constitute an energency. |In providing for energency

services and care as a covered service, a provider sponsored

organi zation shall be governed by s. 641.513.
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1 (9) In addition to the requirenents of this section

2]l and if not inconsistent with the rules and regul ati ons

3| established by the Secretary for the Medi care+Choi ce program
41 with respect to a person who is entitled to have paynents for
5| health care costs made under Medicare, Title XVIII of the

6| Social Security Act ("Medicare"), parts A and/or B

7 (a) The provider sponsored organi zation shall mail or
8| deliver notification to the Medicare beneficiary of the date
9] of enrollnent in the provider sponsored organization within 10
10 | days after receiving notification of enroll nent approval from
11| the United States Departnment of Health and Human Servi ces,

12 | Health Care Financing Administration. Wen a Medicare

13 | beneficiary who is a subscriber of the provider sponsored

14 | organi zati on requests disenrollnent fromthe organi zation, the
15| organi zation shall mail or deliver to the beneficiary notice
16 | of the effective date of the disenrollnment within 10 days

17 | after receipt of the witten disenroll nent request. The

18 | provi der sponsored organi zation shall forward the

19 | disenroll nent request to the United States Departnment of
20| Health and Human Services, Health Care Fi nancing
21| Adninistration, in a tinely manner so as to effectuate the
22 | next avail able disenroll nent date, as prescribed by such
23 | federal agency.
24 (b) The provider sponsored contract, certificate, or
25 | nenber handbook shall be delivered to the subscriber no later
26 | than the earlier of 10 working days after the provider
27 | sponsored organi zation and the Health Care Fi nancing
28 | Adnministration of the United States Departnent of Health and
29 | Human Servi ces approve the subscriber's enroll nent application
30| or the effective date of coverage of the subscriber under the
31| provi der sponsored contract. However, if notice fromthe

40
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Heal th Care Financing Administration of its approval of the

subscriber's enroll nment application is received by the

provi der sponsored organi zation after the effective coverage

date prescribed by the Health Care Financing Adninistration

t he provider sponsored organi zation shall deliver the

contract, certificate, or nenber handbook to the subscri ber

within 10 days after receiving such notice. Wen a Mdicare

recipient is enrolled in a provider sponsored organi zati on

program the contract, certificate, or nenber handbook shal

be acconpani ed by a provider sponsored organi zation

identification sticker with instruction to the Medicare

beneficiary to place the sticker on the Medicare

identification card.

(10) Each provider sponsored organi zation that

provides for inpatient and outpatient services by allopathic

hospitals shall provide as an option of the subscriber simlar

i npatient and outpatient services by hospitals accredited by

the Anerican Gsteopathic Associati on when such services are

available in the sane service area of the provider sponsored

organi zation and the osteopathic hospital agrees to provide

the services as specified herein. As a condition precedent to

provi di ng osteopathic inpatient and outpatient services

t hrough an osteopathic hospital that has not entered into a

witten contract with the provider sponsored organi zation, the

provi der sponsored organi zati on may require the subscriber or

any ot her person receiving osteopathic services to rel ease the

provi der sponsored organi zation fromany liability arising

fromany act of om ssion or conmi ssion constituting

mal practice in the delivery of osteopathic care fromthat

hospital. The osteopathic hospital providing the inpatient

and out patient services for the provider sponsored
41
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organi zation shall charge rates that do not exceed the

osteopathic hospital's usual and customary rates |l ess the

aver age di scount provided by all opathic hospitals providing

t he provider sponsored organi zation services in the sane

service area of the provider sponsored organization

(11) To the extent this subsection is not
i nconsi stent, under s. 1856(b)(3) of the Bal anced Budget Act
of 1997, with rules and regul ati ons established by the

Secretary for the Medicare+Choi ce program

(a) Provider sponsored contracts that provide

coverage, benefits, or services for breast cancer treatnent

may not linmit inpatient hospital coverage for nastectonies to

any period that is less than that deternined by the treating

physi ci an under contract with the provider sponsored

organi zation to be nedically necessary in accordance with

prevailing nedi cal standards and after consultation with the

covered patient. Such contract nust al so provide coverage for

out patient postsurgical followp care in keeping with

prevailing nedical standards by a licensed health care

prof essi onal under contract with the provider sponsored

organi zation qualified to provide postsurgi cal nastectony

care. The treating physician under contract with the provider

sponsor ed organi zation, after consultation with the covered

patient, may choose that the outpatient care be provi ded at

the nost nedically appropriate setting, which may include the

hospital, treating physician's office, outpatient center, or

hone of the covered patient.

(b) A provider sponsored organi zation subject to this

subsection may not:

1. Deny to a covered person eligibility, or continued

eligibility, to enroll or to renew coverage under the terns of
42

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1998 HB 3895
550- 157A- 98

the contract for the purpose of avoiding the requirenents of

this subsection;

2. Provide nonetary paynents or rebates to a covered

patient to accept |less than the mnimum protections avail abl e

under this subsection

3. Penal i ze or otherwi se reduce or Ilimt the

rei mbursenent of an attendi ng provider solely because the

attendi ng provider provided care to a covered patient under

this subsection;

4, Provide incentives, nonetary or otherwise, to an

attendi ng provider solely to induce the provider to provide

care to a covered patient in a nmanner inconsistent with this

subsection; or

5. Subject to the other provisions of this subsection,

restrict benefits for any portion of a period within a

hospital length of stay or outpatient care as required by this

subsection in a manner that is | ess than favorable than the

benefits provided for any precedi ng portion of such stay.

(c)1. This subsection does not require a covered

patient to have the mastectony in the hospital or stay in the

hospital for a fixed period of tine foll owing the nastectony.

2. This subsection does not prevent a contract from

i nposi ng deducti bl es, coi nsurance, or other cost sharing in

relation to benefits pursuant to this subsection, except that

such cost sharing shall not exceed cost sharing with other

benefits.
(d) Except as provided in paragraph (b), this

subsection does not affect any agreenent between a provider

sponsor ed organi zati on and a hospital or other health care

provider with respect to reinbursenent for health care

services provided, rate negotiations with providers, or
43
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1| capitation of providers, and does not prohibit appropriate

2| utilization review or case managenent by the provider

3 | sponsored organi zation

4 (e) As used in this subsection, the term "nastectony"
5] neans the renoval of all or part of the breast for nedically
6 | necessary reasons as deternined by a licensed physician

7 (12) To the extent this subsection is not

8 | inconsistent, under s. 1856(b)(3) of the Bal anced Budget Act
9] of 1997, with rules and regul ati ons established by the

10| Secretary for the Medi care+Choi ce program a provider

11 | sponsored contract that provides coverage for nmstectonies

12 | nust al so provide coverage for prosthetic devices and breast
13 | reconstructive surgery incident to the nmastectony. As used in
14 | this subsection, the term"breast reconstructive surgery"

15 | neans surgery to reestablish synmetry between the two breasts.
16 | Such surgery nust be in a manner chosen by the treating

17 | physician under contract with the provider sponsored

18 | organi zation, consistent with prevailing nedi cal standards,
19 ) and in consultation with the patient. The provi der sponsored
20 | organi zati on may charge an appropriate additional prem umfor
21| the coverage required by this subsection. The coverage for
22 | prosthetic devices and breast reconstructive surgery shall be
23 | subject to any deductible and coi nsurance conditions.
24 641. 857 Provider sponsored organi zation; disclosure of
25| terns and conditions of plan.--Each provider sponsored
26 | organi zation shall provide prospective enrollees with witten
27 | informati on about the terns and conditions of the plan in
28 | accordance with s. 641.855(2) so that the prospective
29 | enroll ees can nake inforned deci si ons about accepting a
30 | managed-care system of health care delivery; however,
31| informati on about where, in what nmanner, and from whomthe
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1| conprehensive health care services or specific health care

2 | services can be obtai ned need be disclosed only upon request

3| by the prospective enrollee. Al marketing naterials

4 | distributed by the provider sponsored organi zati on nmust

5] contain a notice in boldfaced type which states that the

6| information required under this section is available to the

7 | prospective enroll ee upon request.

8 641. 859 Coverage for nanmnograns. - -

9 (1) To the extent this section is not inconsistent,
10 | under s. 1856(b)(3) of the Bal anced Budget Act of 1997, with
11 ) rules and regul ati ons established by the Secretary for the
12 | Medi care+Choi ce program every provi der sponsored contract
13 | issued or renewed on or after COctober 1, 1998, shall provide
14 | coverage for at |east the foll ow ng:

15 (a) A baseline mammopgram for any wonman who is 35 years
16 | of age or older, but younger than 40 years of age.

17 (b) A mammogram every 2 years for any woman who is 40
18 | years of age or older, but younger than 50 years of age, or
19 | nore frequently based on the patient's physician's

20 | reconmendati ons.

21 (c) A mammogram every year for any wonman who is 50

22 | years of age or ol der

23 (d) One or nore mammograns a year, based upon a

24 | physician's reconmendation for any wonan who is at risk for
25 | breast cancer because of a personal or fanily history of

26 | breast cancer, because of having a history of biopsy-proven
27 | beni gn breast disease, because of having a nother, sister, or
28 | daughter who has had breast cancer, or because a wonan has not
29 | given birth before the age of 30.

30 (2) The coverage required by this section is subject
31| to the deducti ble and copaynent provisions applicable to
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1| outpatient visits, and is also subject to all other terns and
2| conditions applicable to other benefits. A provider sponsored
3 | organi zati on shall nake available to the subscriber as part of
4| the application, for an appropriate additional prenmium the

5| coverage required in this section w thout such coverage being
6 | subject to any deductible or copaynent provisions in the

7| contract.

8 641.861 Requirenents with respect to breast cancer and
9] routine followup care.--To the extent this section is not

10 | i nconsi stent, under s. 1856(b)(3) of the Bal anced Budget Act
11 ) of 1997, with rules and regul ati ons established by the

12 | Secretary for the Medi care+Choice program routine foll owp
13 | care to deternine whether a breast cancer has recurred in a
14 | person who has been previously deternmined to be free of breast
15 | cancer does not constitute nedical advice, diagnosis, care, or
16 | treatnment for purposes of determ ning preexisting conditions
17 | unl ess evidence of breast cancer is found during or as a

18 | result of the foll owup care

19 641. 863 Provider contracts.--
20 (1) Whenever a contract exists between a provider
21 | sponsored organi zation and a provider and the organi zati on
22 | fails to neet its obligations to pay fees for services already
23 | rendered to a subscriber, the provider sponsored organization
24 | shall be liable for such fee or fees rather than the
25| subscriber; and the contract shall so state.
26 (2) No subscriber of a provider sponsored organization
27 | shall be liable to any provider of health care services for
28 | any services covered by the provider sponsored organization
29 (3) No provider of services or any representative of
30 | such provider shall collect or attenpt to collect froma
31 | provi der sponsored organi zati on subscri ber any noney for
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servi ces covered by a provi der sponsored organi zati on and no

provider or representative of such provider nmay nmintain any

action at | aw against a subscriber of a provider sponsored

organi zation to collect noney owed to such provider by a

provi der sponsored organi zati on

(4) Every contract between a provider sponsored

organi zation and a provider of health care services shall be

in witing and shall contain a provision that the subscriber

shall not be liable to the provider for any services covered

by the subscriber's contract with the provider sponsored

organi zati on.

(5) The provisions of this section shall not be

construed to apply to the anount of any deductible or

copaynent which is not covered by the contract of the provider

sponsor ed organi zati on

(6)(a) Al provider contracts shall contain the

foll owi ng provisions:

1. The contracts nust provide that the provider shal

provi de 60 days' advance witten notice to the provider

sponsor ed organi zati on and the departnent before canceling the

contract with the provider sponsored organi zati on for any

reason; and
2. The contract nust al so provide that nonpaynent for

goods or services rendered by the provider to the provider

sponsor ed organi zati on shall not be a valid reason for

avoi di ng the 60-day advance notice of cancellation

(b) The contracts nust provide that the provider

sponsored organi zation will provide 60 days' advance witten

notice to the provider and the departnent before canceling,

Wi t hout cause, the contract with the provider, except in a

case in which a patient's health is subject to i nm nent danger
47
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or a physician's ability to practice nedicine is effectively

i mpai red by an action by the Board of Medicine or other

gover nnent al agency.

(7) Upon recei pt by the provider sponsored

organi zation of a 60-day cancellation notice, the provider

sponsored organi zation may, if requested by the provider

terninate the contract in less than 60 days if the provider

sponsored organization is not financially inpaired or

i nsol vent.
(8) A contract between a provider sponsored

organi zation and a provider of health care services shall not

contain any provision restricting the provider's ability to

communi cate information to the provider's patient regarding

nedi cal care or treatnent options for the patient when the

provi der deens knowl edge of such infornmation by the patient to

be in the best interest of the health of the patient.
641.865 Certain words prohibited in nane of
organi zation. - -

(1) No entity certificated as a provider sponsored

organi zation, other than a licensed insurer insofar as its

nane i s concerned, shall use in its nane, contracts, or

literature any of the words "insurance," "casualty," "surety,"

nutual ," or any other words descriptive of the insurance,

casualty, or surety business or deceptively sinmlar to the

nane or description of any insurance or surety corporation

doi ng business in the state.

(2) No person, entity, or health care plan not

certificated under the provisions of this part shall use in

its nane, logo, contracts, or literature the phrase "provider

sponsored organi zation" or the initials "PSO'; inply, directly
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or indirectly, that it is a provider sponsored organization

or hold itself out to be a provider sponsored organi zati on
641.867 Assets, liabilities, and i nvestnents. --Assets,

liabilities, and investnents for provider sponsored

organi zations offering the Medi care+Choi ce plan shall be

consistent with the federal rules and regul ati ons on sol vency

st andards established by the Secretary pursuant to s. 1856(a)
of the Bal anced Budget Act of 1997.
641.869 Adoption of rules; penalty for violation.--The

departnent shall adopt rules necessary to carry out the

provisions of this part which shall be consistent with rul es

and regul ati ons established by the Secretary pursuant to the
Bal anced Budget Act of 1997 for Medi care+Choi ce plans. Any
violation of a rule adopted under this section shall subject

the violating entity to the provisions of s. 641.823.
641. 871 Dividends. --
(1) A provider sponsored organi zation shall not pay

any dividend or distribute cash or other property to

st ockhol ders except out of that part of its available and

accunul ated surplus funds which is derived fromrealized net

operating profits on its business and net realized capita

gains. Dividend paynents or distributions to stockhol ders

shal |l not exceed 10 percent of such surplus in any one year

unl ess ot herwi se approved by the departnent. In addition to

such limted paynents, a provider sponsored organi zati on may

nmake dividend paynents or distributions out of the provider

sponsored organi zation's entire net operating profits and

realized net capital gains derived during the i medi ately

precedi ng cal endar or fiscal year, as applicable.

(2) The departnent shall not approve a dividend or

distribution in excess of the maxi mrum anount allowed in
49
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1| subsection (1) unless it deternines that the distribution or

2| dividend would not jeopardize the financial condition of the

3 | provider sponsored organization

4 (3) Any director of a provider sponsored organi zati on

5] who knowingly votes for or concurs in declaration or paynment

6 | of a dividend to stockhol ders when such declarationis in

7| violation of this section is guilty of a m sdeneanor of the

8 | second degree, punishable as provided in s. 775.082 or s.

9] 775.083, and shall be jointly and severally |iable, together
10| with other such directors |likew se voting for or concurring,
11| for any | oss thereby sustained by creditors of the provider
12 | sponsored organi zation to the extent of such dividend.

13 (4) Any stockhol der receiving such an illegal dividend
14 | shall be liable in the anmount thereof to the provider

15 | sponsored organi zation

16 (5) The departnent may revoke or suspend the

17 | certificate of authority of a provider sponsored organization
18 | which has declared or paid such an illegal dividend.

19 641.873 Prohibited activities; penalties.--

20 (1) Any person or entity which knowi ngly renews,

21| issues, or delivers any provider sponsored contract w thout
22 | first obtaining and thereafter maintaining a certificate of
23 | authority, unless a waiver has been granted by the Secretary
24 | pursuant to s. 1855(a)(2) of the Bal anced Budget Act of 1997,
25| commits a felony of the third degree, punishable as provided
26 |in s. 775.082 or s. 775.083.

27 (2) Except as provided in subsection (1), any person
28 | entity, or provider sponsored organi zati on which know ngly

29 | violates the provisions of this part is guilty of a

30 | mi sdeneanor of the first degree, punishable as provided in s.
31| 775.082 or s. 775.083.
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1 (3) Any agent or representative, solicitor, exan ning
2 | physician, applicant, or other person who know ngly nakes any
3| false and fraudul ent statenents or representation in, or with
4 | reference to, any application or negotiation for provider

5| sponsored organi zation coverage is, in addition to any other

6| penalty provided by law, guilty of a m sdeneanor of the first
7 | degree, punishable as provided in s. 775.082 or s. 775.083.

8 (4) Any agent, representative, solicitor, collector

9| or other person who, while acting on behalf of a provider

10 | sponsored organi zation, receives or collects its funds or

11 | premi um paynents and fails to satisfactorily account for or

12 | turn over, when required, all such funds or paynents is, in
13| addition to the other penalties provided for by law, guilty of
14 | a ni sdeneanor of the second degree, punishable as provided in
15| s. 775.082 or s. 775.083.

16 (5) Any person who, without authority granted by a

17 | provi der sponsored organi zation, collects or secures cash

18 | advances, prenium paynents, or other funds owing to the

19 | provi der sponsored organi zati on or otherw se conducts the
20 | busi ness of a provider sponsored organi zation without its
21| authority is, in addition to the other penalties provided for
22| by law, guilty of a nisdeneanor of the second degree,
23 | puni shable as provided in s. 775.082 or s. 775.083.
24 641.875 O der to discontinue certain advertising.--1f
25| in the opinion of the departnent any advertisenent by a
26 | provi der sponsored organi zation viol ates any of the provisions
27 | of this part, the departnent nmay enter an i nmedi ate order
28 | requiring that the use of the adverti senent be di sconti nued.
29| If requested by the provider sponsored organi zation, the
30 | departnent shall conduct a hearing within 10 days of the entry
31| of such order. |If, after the hearing or by agreenent with the
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provi der sponsored organi zation, a final determnation is nade

that the advertising was in fact violative of any provision of

this part, the departnent nmay, in |lieu of revocation of the

certificate of authority, require the publication of a

corrective advertisenent; inpose an administrative penalty of

up to $10,000; and, in the case of an initial solicitation

require that the provi der sponsored organi zation, prior to

accepting any application received in response to the

adverti senent, provide an acceptable clarification of the

advertisenent to each individual applicant.

641.877 Agent licensing and appoi ntnent required;

exceptions. - -

(1) Wth respect to a provider sponsored contract, no

person shall, unless |licensed and appointed as a health

i nsurance agent in accordance with the applicabl e provisions

of the Florida I nsurance Code:

(a) Solicit contracts or procure applications; or

(b) Engage or hold hinself or herself out as engagi ng

in the business of analyzing or abstracting provider sponsored

contracts or of counseling, advising, or giving opinions to

persons relative to such contracts other than as a consulting

actuary advising a provider sponsored organi zation or as a

sal aried bona fide full-tine enpl oyee so counseling and

advi sing his or her enployer relative to coverage for the

enpl oyer and his or her enpl oyees.

(2) Al qualifications, disciplinary provisions,

| i censing and appoi nt nent procedures, fees, and rel ated

matters contained in the Florida I nsurance Code which apply to

the licensing and appoi ntnment of health insurance agents by

insurers shall apply to provider sponsored organi zati ons and
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to persons |icensed or appointed by the provider sponsored

organi zation as their agents.

(3) An exanmination, license, or appointnent is not

required of any regular salaried officer or enployee of a

provi der sponsored organi zati on who devotes substantially al

of his or her services to activities other than the

solicitation of provider sponsored organi zation contracts from

the public and who receives no comi ssi on or other

conpensation directly dependent upon the solicitation of such

contracts. This exenption does not apply to the solicitation

of Medicaid eligible subscribers.

(4) Al agents and provider sponsored organi zati ons

shall conmply with and be subject to the applicable provisions

of this section and s. 409.912(18), and all conpani es and

entities appointing agents shall conply with s. 626.451, when

mar keting for any provider sponsored organization |icensed

pursuant to this part, including those organi zati ons under

contract with the Agency for Health Care Adninistration to

provide health care services to Medicaid recipients or any

private entity providing health care services to Medicaid

recipients pursuant to a prepaid health plan contract with the

Agency for Health Care Administration

641.879 Unfair nethods of conpetition and unfair or

deceptive acts or practices prohibited.--No person, entity, or

provi der sponsored organi zation shall engage in this state in

any trade practice which is defined in this part as, or

determ ned pursuant to s. 641.883 to be, an unfair nethod of

conpetition or an unfair or deceptive act or practice

i nvol ving the busi ness of provider sponsored organi zations.

641.881 Unfair nethods of conpetition and unfair or

deceptive acts or practices defined.--The followi ng are
53

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3895
550- 157A- 98

1| defined as unfair nethods of conpetition and unfair or

2 | deceptive acts or practices:

3 (1) M SREPRESENTATI ON AND FALSE ADVERTI SI NG OF

4 | PROVI DER SPONSORED CONTRACTS. - - Knowi ngly maki ng, issuing, or
5] circulating, or causing to be nade, issued, or circul ated, any
6| estimate, illustration, circular, statenent, sales

7 | presentation, onission, or conparison which

8 (a) Msrepresents the benefits, advantages,

9] conditions, or terns of any provider sponsored contract.

10 (b) Is nisleading, or is a msrepresentation as to the
11| financial condition of any person

12 (c) Uses any nane or title of any contract

13 | nisrepresenting the true nature thereof.

14 (d) Is a nisrepresentation for the purpose of

15 ] inducing, or tending to induce, the | apse, forfeiture,

16 | exchange, conversion, or surrender of any provider sponsored
17 | contract under the Medi care+Choi ce program

18 (e) Msrepresents the benefits, nature,

19 | characteristics, uses, standard, quantity, quality, cost,

20| rate, scope, source, or geographic origin or |ocation of any
21 | goods or services available fromor provided by, directly or
22 | indirectly, any provider sponsored organization

23 (f) Msrepresents the affiliation, connection, or

24 | associ ati on of any goods, services, or business establishnent.
25 (g) Advertises goods or services with intent not to
26 | sell them as adverti sed.

27 (h) Disparages the goods, services, or business of

28 | anot her person by any fal se or m sl eading representation

29 (i) Msrepresents the sponsorship, endorsenent,

30 | approval, or certification of goods or services.

31
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1 (j) Uses an advertising format which, by virtue of the
2| design, location, or size of printed matter, is deceptive or
3| m sl eading or which woul d be deceptive or nisleading to any
4 | reasonabl e person.

5 (k) Ofers to provide a service which the provider

6 | sponsored organi zation is unable to provide.

7 (1) Msrepresents the availability of a service

8 | provided by the provider sponsored organi zati on, either

9] directly or indirectly, including the availability of the
10 | service as to location

11 (2) FALSE | NFORVATI ON AND ADVERTI SI NG

12 | GENERALLY. - - Knowi ngly maki ng, publishing, dissem nating,

13| circulating, or placing before the public, or causing,

14 | directly or indirectly, to be made, published, disseninated,
15| circulated, or placed before the public:

16 (a) |In a newspaper, nmgazi ne, or other publication
17 (b) In the formof a notice, circular, panphlet,

18 | letter, or poster;

19 (c) Over any radio or television station; or
20 (d) In any other way,
21
22 | an adverti senent, announcenent, or statenent containing any
23 | assertion, representation, or statenent with respect to the
24 | busi ness of the provider sponsored organization which is
25| untrue, deceptive, or m sl eading.
26 (3) DEFANATI ON. - - Knowi ngly maki ng, publi shing,
27 | disseminating, or circulating, directly or indirectly, or
28 | aiding, abetting, or encouragi ng the naki ng, publishing,
29 | disseminating, or circulating of, any oral or witten
30| statenent, or any panphlet, circular, article, or literature,
31
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1| which is false or maliciously critical of any person and which
2|is calculated to injure such person

3 (4) FALSE STATEMENTS AND ENTRI ES. - -

4 (a) Knowi ngly:

5 1. Filing with any supervisory or other public

6| official

7 2. Making, publishing, disseninating, or circulating,
8 3. Delivering to any person

9 4. Placing before the public, or

10 5. Causing, directly or indirectly, to be nade

11 | published, dissemnated, circulated, or delivered to any

12 | person, or place before the public,

13

14 | any nmaterial fal se statenent.

15 (b) Knowingly naking any fal se entry of a nmateri al

16 | fact in any book, report, or statenent of any person

17 (5) UNFAIR CLAI M SETTLEMENT PRACTI CES. - -

18 (a) Attenpting to settle clains on the basis of an

19 | application or any other nmaterial docunent which was altered
20 | without notice to, or know edge or consent of, the subscriber
21| or group of subscribers to a provider sponsored organi zati on
22 (b) Making a material mnisrepresentation to the

23 | subscriber for the purpose and with the intent of effecting
24 | settlenent of clains, |oss, or danage under a provider

25 | sponsored contract on | ess favorable ternms than those provided
26 | in, and contenpl ated by, the contract; or

27 (c) Committing or performng with such frequency as to
28 | indicate a general business practice any of the foll ow ng:

29 1. Failing to adopt and inplenent standards for the
30 | proper investigation of clains;

31
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2. Msrepresenting pertinent facts or contract

provisions relating to coverage at issue;

3. Failing to acknow edge and act pronptly upon

communi cations with respect to clains;

4. Denying of clains without conducting reasonabl e

i nvestigations based upon avail able infornmation

5. Failing to affirmor deny coverage of clains upon

written request of the subscriber within a reasonable tine not

to exceed 30 days after a claimor proof-of-|loss statenents

have been conpl eted and docunents pertinent to the clai mhave

been requested in a tinely manner and received by the provider

sponsor ed organi zati on

6. Failing to provide pronptly a reasonabl e

expl anation in witing to the subscriber of the basis in the

provi der sponsored contract in relation to the facts or

applicable law for denial of a claimor for the offer of a

conproni se settlenent;

7. Failing to provide, upon witten request of a

subscri ber, item zed statenents verifying that services and

suppl i es were furnished, where such statenent is necessary for

t he subni ssion of other insurance clains covered by individua

specified disease or linmted benefit policies, provided that

t he organi zati on may receive fromthe subscriber a reasonabl e

admi ni strative charge for the cost of preparing such

statenent; or

8. Failing to provide any subscriber with services,

care, or treatnent contracted for pursuant to any provider

sponsored contract without a reasonable basis to believe that

a legitimate defense exists for not providing such services,

care, or treatnent. To the extent that a national disaster,

war, riot, civil insurrection, epidenic, or any other
57
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energency or simlar event not within the control of the

provi der sponsored organi zation results in the inability of

the facilities, personnel, or financial resources of the

provi der sponsored organi zation to provide or arrange for

provision of a health service in accordance with requirenents

of this part, the provider sponsored organization is required

only to make a good faith effort to provide or arrange for

provi sion of the service, taking into account the inpact of

the event. For the purposes of this paragraph, an event is

not within the control of the provider sponsored organization

if the provider sponsored organi zati on cannot exercise

i nfl uence or domi nion over its occurrence.
(6) FAILURE TO MAI NTAI N COVPLAI NT- HANDLI NG
PROCEDURES. - - Fai l ure of any person to namintain a conplete

record of all the conplaints received since the date of the

nost recent exanmination of the provider sponsored organization

by the departnent. For the purposes of this subsection, the

term"conplaint”" neans any witten communication primarily

expressing a grievance and requesting a renedy to the

gri evance.
(7) OPERATI ON W THOUT A SUBSI STI NG CERTI FI CATE OF
AUTHORI TY. -- Operation of a provider sponsored organi zati on by

any person or entity without a subsisting certificate of

authority therefor or renewal, issuance, or delivery of any

provi der sponsored contract by a provider sponsored

organi zation, person, or entity wi thout a subsisting

certificate of authority.

(8) M SREPRESENTATI ON | N PROVI DER SPONSORED
ORGANI ZATI ON APPLI CATI ONS. - - Knowi ngly maki ng fal se or
fraudul ent statenents or representations on, or relative to,

an application for a provider sponsored contract for the
58
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pur pose of obtaining a fee, commission, noney, or other

benefits from any provider sponsored organi zati on; agent; or

representative, broker, or individual

(9) TWSTING --Knowi ngly maki ng any ni sl eadi ng

representations or inconplete or fraudul ent conparisons of any

provi der sponsored contracts or provider sponsored

organi zations or of any insurance policies or insurers for the

pur pose of inducing, or intending to i nduce, any person to

| apse, forfeit, surrender, termnate, retain, pledge, assign

borrow on, or convert any insurance policy or provider

sponsored contract or to take out a provider sponsored

contract or policy of insurance in another provider sponsored

organi zation or insurer.

(10) 1 LLEGAL DEALINGS I N PREM UMS; EXCESS OR REDUCED
CHARGES FOR PROVI DER SPONSORED COVERAGE. - -

(a) Knowingly collecting any sumas a prenium or

charge for provider sponsored coverage which is not then

provided or is not in due course to be provided, subject to

acceptance of the risk by the provider sponsored organization

by a provider sponsored contract issued by a provider

sponsored organi zation as pernitted by this part.

(b) Knowingly collecting as a prenmi umor charge for

provi der sponsored coverage any sumin excess of or |less than

the prenmiumor charge applicable to provider sponsored

coverage, in accordance with the applicable classifications

and rates as filed with the departnent, and as specified in

t he provider sponsored contract.
(11) FALSE CLAI M5; OBTAI NI NG OR RETAI NI NG MONEY
DI SHONESTLY. -- Any agent or representative, physician

clai mant, or other person who causes to be presented to any
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1| provider sponsored organi zation a fal se claimfor paynent

2 | knowi ng the sane to be fal se

3 (12) PROH BI TED DI SCRI M NATORY PRACTI CES. - - A provi der

4 | sponsored organi zati on nay not refuse to provide services or

5] care to a subscriber solely because nedi cal services nmay be or
6 | have been sought for injuries resulting froman assault,

7 | battery, sexual assault, sexual battery, or any other offense
8| by a famly or household nenber, as defined in s. 741.28(2),

9] or by another who is or was residing in the sane dwelling

10 | unit.

11 (13) M SREPRESENTATI ON | N PROVI DER SPONSORED

12 | ORGANI ZATI ON; AVAI LABI LI TY OF PROVI DERS. - - Knowi ngly mi sl eadi ng
13 | potential enrollees as to the availability of providers.

14 641.883 Ceneral powers and duties of the

15| departnent.--1n addition to the powers and duties set forth in
16 | s. 624.307, the departnment shall have the power to exani ne and
17 | investigate the affairs of every person, entity, or provider
18 | sponsored organi zation in order to deterni ne whether the

19 | person, entity, or provider sponsored organization is

20 | operating in accordance with the provisions of this part or

21| has been or is engaged in any unfair nethod of conpetition or
22| in any unfair or deceptive act or practice prohibited by s.

23 | 641.879.

24 641.885 Defined unfair practices; hearings, wtnesses,
25 | appearances, production of books, and service of process.--

26 (1) \Whenever the departnent has reason to believe that
27 | any person, entity, or provider sponsored organi zati on has

28 | engaged, or is engaging, in this state in any unfair nethod of
29 | conpetition or any unfair or deceptive act or practice as

30| defined in s. 641.881 or is operating a provider sponsored

31| organi zation without a certificate of authority as required by
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1| this part, unless a waiver has been granted by the Secretary
2| pursuant to s. 1856(a)(2) of the Bal anced Budget Act of 1997,
3] and that a proceeding by it in respect thereto would be to the
4] interest of the public, the departnent shall conduct or cause
5] to have conducted a hearing in accordance with chapter 120.

6 (2) The departnent, a duly enpowered hearing officer

7] or an administrative | aw judge, during the conduct of such

8 | hearing, shall have those powers enunerated in s. 120.569;

9 | however, the penalties for failure to conply with a subpoena
10 ) or with an order directing discovery shall be linited to a

11| fine not to exceed $1, 000 per violation

12 (3) Statenents of charges, notices, and orders under
13| this part may be served by anyone duly authorized by the

14 | departnent, either in the manner provided by |aw for service
15 ) of process in civil actions or by certifying and mailing a

16 | copy thereof to the person, entity, or provider sponsored

17 | organi zation affected by the statenent, notice, order, or

18 | other process at her or his or its residence or principal

19 | office or place of business. The verified return by the
20 | person so serving such statenent, notice, order, or other
21 | process, setting forth the manner of the service, shall be
22 | proof of the sane, and the return postcard receipt for such
23 | statenent, notice, order, or other process, certified and
24 | mail ed as aforesaid, shall be proof of service of the sane.
25 641. 887 Cease and desist and penalty orders.--After
26 | the hearing provided in s. 641.885, the departnent shall enter
27 |1 a final order in accordance with s. 120.569. If it is
28 | determ ned that the person, entity, or provider sponsored
29 | organi zati on charged has engaged in an unfair or deceptive act
30| or practice or the unlawful operation of a provider sponsored
31| organi zation without a subsisting certificate of authority,

61
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1998 HB 3895
550- 157A- 98

the departnent shall al so issue an order requiring the

violator to cease and desist fromengaging in such nethod of

conpetition, act, or practice or unlawful operation of a

provi der sponsored organi zation. Further, if the act or

practice constitutes a violation of s. 641.879 or s. 641.881

the departnent may, at its discretion, order any one or nore

of the foll ow ng

(1) Suspension or revocation of the provider sponsored

organi zation's certificate of authority if it knew, or

reasonably shoul d have known, it was in violation of this

part.
(2) If it is deternmined that the person or entity

charged has engaged in the business of operating a provider

sponsor ed organi zation without a certificate of authority,

unl ess a wai ver has been granted by the Secretary pursuant to
s. 1856(a)(2) of the Bal anced Budget Act of 1997, an
adni ni strative penalty not to exceed $1,000 for each provider

sponsored contract offered or effectuated.

641.889 Appeals fromthe departnent.--Any person

entity, or provider sponsored organi zati on subject to an order
of the departnment under s. 641.887 or s. 641.891 nay obtain a
review of the order by filing an appeal therefromin

accordance with the provisions and procedures for appeal under
s. 120. 68.
641.891 Penalty for violation of cease and desi st

orders.--Any person, entity, or provider sponsored

organi zati on which violates a cease and desi st order of the

departnment under s. 641.887 while such order is in effect,

after notice and hearing as provided in s. 641.885, shall be

subj ect, at the discretion of the departnment, to any one or

nore of the follow ng:
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1 (1) A nonetary penalty of not nore than $200,000 as to

2]l all matters deternined in such hearing.

3 (2) Suspension or revocation of the provider sponsored

4| organi zation's certificate of authority.

5 641.893 Civil liability.--The provisions of this part

6| are cunulative to rights under the general civil and common

7| law, and no action of the departnent shall abrogate such

8| rights to damage or other relief in any court.

9 641.895 Exenption.--Provider service organi zations are
10 | exenpt froms. 455.654 in providing health care services for
11 | Medi car e+Choi ce enrol |l ees.

12 Section 3. Subsections (2) and (5) of section 641.316
13| Florida Statutes, are anended to read:

14 641.316 Fiscal internediary services.--

15 (2)(a) The term"fiduciary" or "fiscal internediary
16 | services" neans rei nmbursenments received or collected on behal f
17 | of health care professionals for services rendered, patient

18 | and provi der accounting, financial reporting and auditing,

19 | recei pts and col | ecti ons nanagenent, conpensation and

20 | rei nbursenent di shursenent services, or other related

21| fiduciary services pursuant to health care professiona

22 | contracts with health nmai ntenance organi zati ons or provider

23 | sponsored organi zati ons.

24 (b) The term"fiscal internediary services

25 | organi zation" neans a person or entity which perforns

26 | fiduciary or fiscal internediary services to health care

27 | professionals who contract with health nai ntenance

28 | organi zations or provider sponsored organi zati ons other than a
29 | fiscal internediary services organi zati on owned, operated, or
30| controlled by a hospital |icensed under chapter 395, an

31| insurer licensed under chapter 624, a third-party
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1| administrator |licensed under chapter 626, a prepaid linmted

2 | health organi zation licensed under chapter 636, a health

3 | mai nt enance organi zation or a provi der sponsored organi zati on
4| licensed under this chapter, or physician group practices as
5| defined in s. 455.236(3)(f).

6 (5) Any fiscal internediary services organi zation

7| other than a fiscal internediary services organi zati on owned,
8 | operated, or controlled by a hospital |icensed under chapter
9] 395, an insurer licensed under chapter 624, a third-party

10 | adninistrator |icensed under chapter 626, a prepaid linted
11| health organi zation or a provi der sponsored organization

12 | i censed under chapter 636, a health nmai ntenance organi zation
13 | Iicensed under this chapter, or physician group practices as
14 | defined in s. 455.236(3)(f), nust register with the departnent
15| and neet the requirenents of this section. In order to

16 | register as a fiscal internmediary services organization, the
17 | organi zation nmust conply with ss. 641.21(1)(c) and (d) and

18 | 641.22(6). Should the departnent deternmine that the fisca

19 | internedi ary services organi zati on does not neet the

20 | requirenments of this section, the registration shall be

21| denied. In the event that the registrant fails to nmaintain

22 | conpliance with the provisions of this section, the departnent
23 | may revoke or suspend the registration. In |lieu of revocation
24 | or suspension of the registration, the departnent may | evy an
25| administrative penalty in accordance with s. 641. 25.

26 Section 4. Section 641.227, Florida Statutes, is

27 | anended to read:

28 641. 227 Rehabilitation Adm nistrative Expense Fund. --
29 (1) The departnent shall not issue or pernit to exist
30| a certificate of authority to operate a health nai ntenance

31| organi zation or a provi der sponsored organization in this
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1| state unless the organi zati on has deposited with the

2 | departnent $10,000 in cash for use in the Rehabilitation

3| Adm nistrative Expense Fund as established in subsection (2).
4 (2) The departnent shall maintain all deposits

5| received under this section and all incone from such deposits
6|in trust in an account titled "Rehabilitati on Adm nistrative
7 | Expense Fund." The fund shall be adninistered by the

8 | departnent and shall be used for the purpose of paynent of the
9 | adm ni strative expenses of the department during any

10 | rehabilitation of a health nmintenance organi zation or a

11 | provi der sponsored organi zation, when rehabilitation is

12 | ordered by a court of conpetent jurisdiction

13 (3) Upon successful rehabilitation of a health

14 | mai nt enance organi zati on or a provider sponsored organi zation
15| the organi zation shall reinburse the fund for the anount of
16 | expenses incurred by the departnent during the court-ordered
17 | rehabilitation period.

18 (4) If a court of conpetent jurisdiction orders

19 | liquidation of a health maintenance organi zation or a provider
20 | sponsored organi zation, the fund shall be reinbursed for

21 | expenses incurred by the departnent as provided for in chapter
22 | 631.

23 (5) Each deposit made under this section shall be

24 | all oned as an asset for purposes of deternination of the

25| financial condition of the health maintenance organi zation or
26 | the provi der sponsored organi zation. The deposit shall be

27 | refunded to the organi zation only when the organi zati on both
28 | ceases operation as a health mmi ntenance organi zation or a

29 | provi der sponsored organi zation and no | onger holds a

30 | subsisting certificate of authority.

31
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Section 5. Subsections (9), (10), (11), (13), and (16)
of section 641.47, Florida Statutes, are anended to read:

641.47 Definitions.--As used in this part, the term

(9) "Geographic area" neans the county or counties, or
any portion of a county or counties, within which the health
nmai nt enance organi zati on or provider sponsored organi zation

provides or arranges for conprehensive health care services to
be available to its subscribers.

(10) "Gievance" neans a witten conplaint submtted
by or on behalf of a subscriber to an organi zation or a state
agency regardi ng the:

(a) Availability, coverage for the delivery, or
guality of health care services, including a conplaint
regardi ng an adverse determ nation nade pursuant to
utilization review

(b) dainms paynent, handling, or reinbursenent for
health care services; or

(c) Matters pertaining to the contractual relationship
bet ween a subscri ber and an organi zation

A grievance does not include a witten conplaint submtted by
or on behalf of a subscriber eligible for a grievance and
appeal s procedure provided by an organi zati on pursuant to
contract with the Federal CGovernment under Title XVIII of the
Soci al Security Act, which contract is governed by the rules

and regul ati ons established by the Secretary of the United

States Departnment of Health and Human Services pursuant to the

Bal anced Budget Act of 1997 as it applies to provider

sponsor ed organi zati ons offering Medi care+Choi ce pl ans.

(11) "Health care services" neans conprehensive health
care services, as defined in s. 641.19, when applicable to a
66
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1| health nmai ntenance organi zation, the benefit package for

2 | Medi care beneficiaries established by the federal governnent
3 | when applicable to provider sponsored organi zati ons, and neans
4 | basic services, as defined in s. 641.402, when applicable to a
5] prepaid health clinic.

6 (13) "Organi zation" neans any heal th nmai nt enance

7 | organi zation as defined in s. 641.19, any provider sponsored
8 | organi zation as defined in s. 641. 805, and any prepaid health
9| clinic as defined in s. 641.402.

10 (16) "Subscriber" neans an individual who has

11 | contracted, or on whose behalf a contract has been entered

12 ] into, with a health mai ntenance organi zation for health care
13 | services, or in the case of a provider sponsored organization
14 | a Medi care heneficiary.

15 Section 6. Section 641.48, Florida Statutes, is

16 | anended to read:

17 641. 48 Purpose and application of part.--The purpose
18 | of this part is to ensure that health nai ntenance

19 | organi zati ons, provi der sponsored organi zati ons, and prepaid
20| health clinics deliver high-quality health care to their
21 | subscribers. To achieve this purpose, this part requires al
22 | such organi zations to obtain a health care provider
23 | certificate fromthe agency as a condition precedent to
24 | obtaining a certificate of authority to do business in Florida
25| fromthe Department of Insurance, under part |,er part I, or
26 | part IV of this chapter
27 Section 7. Subsections (1) and (2) and paragraphs (q)
28 | and (r) of subsection (3) of section 641.49, Florida Statutes,
29 | are anmended to read:
30 641.49 Certification of health maintenance
31| organi zation, provider sponsored organi zati on,and prepaid
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health clinic as health care providers; application
procedure. - -

(1) No person or governmental unit shall establish
conduct, or mmintain a health maintenance organization,
provi der sponsored organi zation,or a prepaid health clinic in

this state without first obtaining a health care provider
certificate under this part.

(2) The Departnent of Insurance shall not issue a
certificate of authority under part I|,e+ part Il, or part |V

of this chapter to any applicant which does not possess a
valid health care provider certificate i ssued by the agency
under this part.

(3) Each application for a health care provider
certificate shall be on a formprescribed by the agency. The
following informati on and docunents shall be submitted by an
appl i cant and nmintained, after certification under this part,
by each organi zati on and shall be available for inspection or
exam nation by the agency at the offices of an organization at
any tinme during regular business hours. The agency shall give
reasonabl e notice to an organi zation prior to any onsite
i nspection or examination of its records or prem ses conducted
under this section. The agency may require that the foll ow ng
i nformation or docunents be subnmitted with the application

(gq) A description and supporting docunentation
concerning how the applicant, e~ heal th mai nt enance
organi zation, or provider sponsored organization will conply

with internal risk nanagenent programrequirenents under s.
641. 55.

(r) An explanation of how coverage for energency
services and care is to be effected outside the applicant's,
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o health mai ntenance organi zation's, or provider sponsored

organi zation's stated geographic area.
Section 8. Subsections (1) and (3) of section 641. 495,
Fl orida Statutes, are anended to read

641. 495 Requirenents for issuance and nmi nt enance of
certificate.--
(1) Wthin 90 days after receiving an application for

a health care provider certificate,the agency shall issue a

health care provider certificate to an applicant filing a
conpl eted application in conformty with ss. 641.48 and

641. 49, upon paynent of the prescribed fee, and upon the
agency's being satisfied that the applicant has the ability to
provide quality of care consistent with the prevailing

prof essi onal standards of care and which applicant otherw se
neets the requirenents of this part.

(3) The organization shall denponstrate its capability
to provide health care services in the geographic area that it
proposes to service. |n addition, each health maintenance
organi zation or provider sponsored organi zation shall notify

the agency of its intent to expand its geographic area at

| east 60 days prior to the date it plans to begin providing
health care services in the new area. Prior to the date the
heal t h mai nt enance organi zati on or provider sponsored

organi zati on begins enrolling nenbers in the new area, it nust

submt a notarized affidavit, signed by two officers of the
organi zati on who have the authority to legally bind the
organi zation, to the agency describing and affirming its

exi sting and projected capability to provide health care
services to its projected nunber of subscribers in the new
area. The notarized affidavit shall further assure that, 15
days prior to providing health care services in the new area
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t he heal th nmai nt enance organi zati on or provider sponsored

organi zation shall be able, through docunentation or

otherwi se, to denpnstrate that it shall be capabl e of
providing services to its projected subscribers for at |east
the first 60 days of operation. If the agency deternines that
the organi zation is not capable of providing health care
services to its projected nunber of subscribers in the new
area, the agency may issue an order as required under chapter
120 prohibiting the organi zation from expanding into the new
area. In any proceedi ng under chapter 120, the agency shal
have the burden of establishing that the organization is not
capabl e of providing health care services to its projected
nunber of subscribers in the new area

Section 9. Paragraph (c) of subsection (4) of section
641.51, Florida Statutes, is anmended to read

641.51 Quality assurance program second nedica
opi ni on requirenent. --

(4)

(c¢) For second opinions provided by contract
physi ci ans the organi zation is prohibited fromcharging a fee
to the subscriber in an anmount in excess of the subscriber
fees established by contract for referral contract physicians.
The organi zation shall pay the anobunt of all charges, which
are usual, reasonable, and customary in the community, for
second opi nion services perforned by a physician not under
contract with the organization, but may require the subscriber
to be responsible for up to 40 percent of such anount. The
organi zation may require that any tests deened necessary by a
noncont ract physician shall be conducted by the organization
The organi zati on may deny rei nbursenent rights granted under
this section in the event the subscriber seeks in excess of
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three such referrals per year if such subsequent referra

costs are deened by the organization to be evidence that the
subscri ber has unreasonably overutilized the second opinion
privilege. A subscriber thus denied rei nbursenent under this
section shall have recourse to grievance procedures as
specified in ss. 408.7056, 641.495, and 641.511. The

organi zation's physician's professional judgment concerning
the treatnment of a subscriber derived after review of a second
opi nion shall be controlling as to the treatnent obligations
of the health nmmintenance organi zati on or provider sponsored

organi zation. Treatnment not authorized by the health

nmai nt enance organi zati on or provider sponsored organi zation

shal |l be at the subscriber's expense.

Section 10. Section 641.512, Florida Statutes, is
amended to read:

641.512 Accreditation and external quality assurance
assessnent. - -

(1)(a) To pronote the quality of health care services
provi ded by heal th mai nt enance organi zati ons, provider
sponsor ed organi zati ons, and prepaid health clinics in this

state, the departnent shall require each health nai ntenance
organi zati on, provider sponsored organi zati on, and prepaid

health clinic to be accredited within 1 year of the

organi zation's receipt of its certificate of authority and to
mai ntain accreditation by an accreditation organization
approved by the departnent, as a condition of doing business
in the state.

(b) In the event that no accreditation organi zation
can be approved by the departnent, the departnent shal
require each health mai ntenance organi zati on, provider
sponsor ed organi zati on,and prepaid health clinic to have an
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external quality assurance assessnent performed by a review
organi zati on approved by the departnment, as a condition of
doi ng business in the state. The assessnent shall be
conducted within 1 year of the organization's receipt of its
certificate of authority and every 2 years thereafter, or when
t he departnent deens additional assessnents necessary.

(2) The accreditation or review organi zati on nust have
nationally recogni zed experience in health maintenance
organi zation or provider sponsored organi zation activities and

in the appraisal of nedical practice and quality assurance in
a health mai ntenance organi zation setting or, in the case of

provi der sponsored organi zations, in the appraisal of nedica

practice and quality assurance in the provider sponsored

organi zation setting. The accreditation or review organi zation

shall not currently be involved in the operation of the health
nmai nt enance organi zati on, provider sponsored organi zati on, or

prepaid health clinic, nor in the delivery of health care
services to its subscribers. The accreditation or review
organi zation shall not have contracted or conducted
consultations within the last 2 years for other than
accreditation purposes of the health maintenance organi zation,
provi der sponsored organi zation,or prepaid health clinic

seeki ng accreditation or under quality assurance assessnent.
(3) A representative of the departnent shall acconpany
the accreditation or review organi zati on throughout the
accreditation or assessnent process, but shall not participate
in the final accreditation or assessnent determ nation. The
accreditation or review organi zation shall nonitor and
eval uate the quality and appropriateness of patient care, the
organi zation's pursuance of opportunities to inprove patient
care and resolve identified problens, and the effectiveness of
72
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the internal quality assurance programrequired for health
mai nt enance organi zati on, provider sponsored organi zation, and

prepaid health clinic certification pursuant to s.
641.49(3) (0).

(4) The accreditation or assessment process shal
i nclude a review of:

(a) Al docunentation necessary to determ ne the
current professional credentials of enployed health care
providers or physicians providing service under contract to
t he heal th nai nt enance organi zation, provider sponsored

organi zation,or prepaid health clinic.

(b) At least a representative sanple of not fewer than
50 nedical records of individual subscribers. Wen selecting
a sanple, any and all nedical records may be subject to
review. The sanple of nedical records shall be representative
of all subscribers' records.

(5) Every organization shall subnit its books,
docunent ati ons, and nedical records and take appropriate
action as nmay be necessary to facilitate the accreditation or
assessnment process.

(6) The accreditation or review organi zati on shal
issue a witten report of its findings to the health
mai nt enance organi zation's, provider sponsored organization's,

or prepaid health clinic's board of directors. A copy of the
report shall be subnmitted to the departnent by the

organi zation within 30 busi ness days of its receipt by the
heal t h mai nt enance organi zati on, provider sponsored

organi zation,or prepaid health clinic.

(7) The expenses of the accreditation or assessnent
process of each organi zation, including any expenses incurred
pursuant to this section, shall be paid by the organization
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1 Section 11. Section 641.513, Florida Statutes, is

2 | anended to read:

3 641.513 Requirenents for providing energency services
4| and care. - -

5 (1) In providing for energency services and care as a
6 | covered service, a health nmaintenance organi zati on or provider
7 | sponsored organi zati on nay not:

8 (a) Require prior authorization for the receipt of

9 | prehospital transport or treatnment or for energency services
10 | and care.

11 (b) Indicate that energencies are covered only if care
12| is secured within a certain period of tine.

13 (c) Use terns such as "life threatening" or "bona

14| fide" to qualify the kind of energency that is covered.

15 (d) Deny paynent based on the subscriber's failure to
16 | notify the health mai ntenance organi zati on or provider

17 | sponsored organi zati on in advance of seeking treatnent or

18 | within a certain period of tine after the care is given.

19 (2) Prehospital and hospital -based traunma services and
20 | energency services and care nust be provided to a subscriber
21| of a health nmintenance organi zati on or provider sponsored
22 | organi zation as requi red under ss. 395.1041, 395.4045, and
23 | 401. 45.
24 (3)(a) Wen a subscriber is present at a hospita
25 | seeki ng energency services and care, the determnation as to
26 | whet her an energency nedical condition, as defined in s.
27 | 641.47 exists shall be nade, for the purposes of treatnent, by
28 | a physician of the hospital or, to the extent permtted by
29 | applicable law, by other appropriate |icensed professiona
30 | hospital personnel under the supervision of the hospita
31| physician. The physician or the appropriate personnel shal
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indicate in the patient's chart the results of the screening,
exam nation, and evaluation. The health mai ntenance
organi zation or provider sponsored organi zati on shal

conpensate the provider for the screening, evaluation, and
exam nation that is reasonably calculated to assist the health
care provider in arriving at a determ nation as to whether the
patient's condition is an energency nedical condition. The
heal t h mai nt enance organi zati on or provider sponsored

organi zati on shall conpensate the provider for energency

services and care. |If a determination is made that an
energency nedi cal condition does not exist, paynent for

servi ces rendered subsequent to that determnation is governed
by the contract under which the subscriber is covered.

(b) If a deternmination has been nade that an energency
nmedi cal condition exists and the subscriber has notified the
hospital, or the hospital energency personnel otherw se have
know edge that the patient is a subscriber of the health
nmai nt enance organi zati on or provider sponsored organi zation

the hospital nust nmake a reasonable attenpt to notify the
subscriber's prinmary care physician, if known, or the health
nmai nt enance organi zati on or provider sponsored organi zation

if the health maintenance organi zation or provider sponsored

organi zation had previously requested in witing that the

notification be nmade directly to the health nmai ntenance
organi zation or provider sponsored organi zati on, of the

exi stence of the energency nedical condition. |If the primary
care physician is not known, or has not been contacted, the
hospi tal nust:

1. Notify the health maintenance organi zation or
provi der sponsored organi zati on as soon as possible prior to

di scharge of the subscriber fromthe energency care area; or
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2. Notify the health maintenance organi zation or
provi der sponsored organi zation within 24 hours or on the next

busi ness day after admi ssion of the subscriber as an inpatient
to the hospital

If notification required by this paragraph is not
acconpl i shed, the hospital nust docunent its attenpts to
notify the health mai ntenance organi zati on or provider
sponsor ed organi zati on of the circunstances that precluded

attenpts to notify the health mai ntenance organi zati on or
provi der sponsored organi zation. A health maintenance

organi zation or provider sponsored organi zati on nmay not deny

payrment for energency services and care based on a hospital's
failure to conply with the notification requirenents of this
paragraph. Nothing in this paragraph shall alter any
contractual responsibility of a subscriber to nmake contact
with the health mai ntenance organi zation or provider sponsored

organi zati on, subsequent to receiving treatnent for the

energency nedi cal condition

(c) If the subscriber's primary care physician
responds to the notification, the hospital physician and the
primary care physician nmay di scuss the appropriate care and
treatment of the subscriber. The health naintenance
organi zation may have a nenber of the hospital staff with whom
it has a contract participate in the treatnent of the
subscri ber within the scope of the physician's hospital staff
privileges. The subscriber may be transferred, in accordance
with state and federal law, to a hospital that has a contract
with the health mai ntenance organi zati on or provider sponsored

organi zation and has the service capability to treat the

subscri ber's energency nedi cal condition. Notw thstandi ng any
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1| other state law, a hospital nmay request and coll ect insurance
2] or financial information froma patient in accordance with

3| federal law, which is necessary to deternine if the patient is
4| a subscriber of a health nmintenance organi zati on or provider
5 | sponsored organi zation, if enmergency services and care are not
6 | del ayed.

7 (4) A subscriber may be charged a reasonabl e

8 | copaynent, as provided in s. 641.31(12), for the use of an

9 | energency room

10 (5) Reinbursenent for services pursuant to this

11 | section by a provider who does not have a contract with the
12 | heal th nmai ntenance organi zati on or provider sponsored

13 | organi zation shall be the | esser of:

14 (a) The provider's charges;

15 (b) The usual and customary provider charges for

16 | sinmlar services in the community where the services were

17 | provided; or

18 (c) The charge nmutually agreed to by the health

19 | mai nt enance organi zati on or provider sponsored organi zation
20| and the provider within 60 days of the submittal of the claim
21
22 | Such rei nbursenent shall be net of any applicabl e copaynent
23 | authori zed pursuant to subsection (4).
24 (6) Reinbursenent for services under this section
25 | provided to subscribers who are Medicaid recipients by a
26 | provi der for whomno contract exists between the provider and
27 | the health mai ntenance organi zation or provider sponsored
28 | organi zation shall be the |esser of:
29 (a) The provider's charges;
30
31

77
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3895
550- 157A- 98

1 (b) The usual and customary provider charges for

2| simlar services in the conmmunity where the services were

3 | provided;

4 (c) The charge nmutually agreed to by the entity and
5| the provider within 60 days after submittal of the claim or
6 (d) The Medicaid rate.

7 Section 12. Subsection (4) of section 641.515, Florida
8| Statutes, is anended to read:

9 641.515 Investigation by the agency. --

10 (4) The agency shall promnul gate rul es inposing upon
11 | physicians and hospitals perforning services for a health

12 | mai nt enance organi zati on or provider sponsored organi zation
13 | standards of care generally applicable to physicians and

14 | hospitals.

15 Section 13. Subsection (1) and paragraph (b) of

16 | subsection (2) of section 641.54, Florida Statutes, are

17 | anended to read:

18 641.54 Information disclosure.--

19 (1) Every health nmaintenance organi zati on or provider
20 | sponsored organi zation shall maintain a current list, by
21 | geographic area, of all hospitals which are routinely and
22 | regularly used by the organization, indicating to which
23 | hospitals the organization may refer particul ar subscribers
24 | for nonenergency services. The list shall also include al
25 | physi ci ans under the organi zation's direct enploy or who are
26 | under contract or other arrangenent with the organization to
27 | provide health care services to subscribers. The list shal
28 | contain the follow ng informati on for each physician
29 (a) Nane.
30 (b) Ofice location
31 (c) Medical area or areas of specialty.

78
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLO O N DWNPRER O

Fl ori da House of Representatives - 1998 HB 3895
550- 157A- 98

(d) Board certification or eligibility in any area.

(e) License nunber.

(2) The list shall be nmade avail abl e, upon request, to
the departnent. The list shall also be nade avail abl e, upon
request:

(b) Wth respect to an individual health nmaintenance
contract or any contract offered to a person who is entitled
to have paynents for health care costs nmade under Medicare, to
t he person considering or nmaking application to, or under
contract with, the health nai ntenance organi zation or the
provi der sponsored organi zation. The list may be restricted

to include only physicians and hospitals in the person's
geogr aphi ¢ ar ea.

Section 14. Section 641.59, Florida Statutes, is
amended to read:

641.59 Psychot herapeutic services; records and
reports.--A health nmai ntenance organi zation, provider
sponsor ed organi zation,or prepaid health clinic, as defined

in this chapter, nmust maintain strict confidentiality agai nst
unaut hori zed or inadvertent disclosure of confidenti al
information to persons inside or outside the health

nmai nt enance organi zati on, provider sponsored organi zati on, or

prepaid health clinic regardi ng psychot herapeutic services
provided to subscribers by psychot herapists |icensed under
chapter 490 or chapter 491 and psychot herapeutic records and
reports related to the services. Areport, in lieu of records,
may be subnitted by a psychotherapist in support of the
services. Such report nust include clear statenents
summari zi ng the subscriber's presenting synptons, what
transpired in any provi ded therapy, what progress, if any, was
made by the subscriber, and results obtai ned. However, the
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heal t h mai nt enance organi zati on, provider sponsored

organi zation,or prepaid health clinic may require the records

upon which the report is based, if the report does not contain
sufficient information supporting the services. A

psychot herapi st submitting records in support of services nay
obscure portions to conceal the nanes, identities, or
identifying information of people other than the subscriber if
this information is unnecessary to utilization review, quality
managenent, di scharge pl anni ng, case nanagenent, or clains
processi ng conducted by the heal th naintenance organi zati on or
prepaid health clinic. A health maintenance organization,
provi der sponsored organi zati on,or prepaid health clinic may

provi de aggregate data which does not disclose subscriber
identities or identities of other persons to entities such as
payors, sponsors, researchers, and accreditation bodi es.

Section 15. Paragraph (f) of subsection (1) of section
641.60, Florida Statutes, is anended to read:

641.60 Statewi de Managed Care Onbudsman Conmittee. - -

(1) As used in ss. 641.60-641. 75:

(f) "Managed care progrant neans a health care
delivery systemthat enphasizes primary care and integrates
the financing and delivery of services to enrolled individuals
t hrough arrangenents with selected providers, formal quality
assurance and utilization review, and financial incentives for
enrollees to use the programi s providers. Such a health care
delivery system nmay include arrangenents in which providers
receive prepaid set paynents to coordi nate and deliver al
i npatient and outpatient services to enrollees or arrangenents
in which providers receive a case managenent fee to coordi nate
services and are reinbursed on a fee-for-service basis for the
services they provide. A nanaged care program nmay include a
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1| state-licensed health nmaintenance organi zati on, a provider
2 | sponsored organi zation,a Medicaid prepaid health plan, a
3| Medicaid primary care case nmanagement program or other
4| sinmlar program
5 Section 16. This act shall take effect October 1 of
6 | the year in which enacted.
7
8 KA KKK KA KK F KR AR K A AR KR A KKK A KKK A A K KR A KKK
9 HOUSE SUMVARY
10
Creates pt. IV of ch, 641, F.S., to provide for
11 establ | shing, |icensing, regulatln adm ni stering, and
12| S QLA O SRS, B, VL Ocn, BonioLd, SR B,
itenms and services required in di care+Choi ce contract
13 under the, Medi care+Choi ce progran1 as an alternative to
14 heal t h mai nt enance organi zati ons
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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