Fl ori da House of Representatives - 1998 HB 3935
By Representative Arnall

1 Abill to be entitled

2 An act relating to workers' conpensation

3 anending s. 20.171, F.S.; deleting the Division
4 of Safety of the Departnent of Labor and

5 Enpl oynent Security; creating the Wrkers

6 Conpensati on Appeal s Conmi ssion; providing for
7 appoi nt nents of conmi ssion judges; providing

8 qual i fications; providing authority, powers,

9 duties, and responsibilities of judges;

10 aut hori zi ng certain expenditures; authorizing
11 i mposition of charges and fees; providing

12 powers of the presiding judge; requiring the
13 conmi ssion to operate a clerk's office;

14 providing for appointnment of a clerk; providing
15 duties of the clerk; providing for a seal

16 aut hori zi ng destruction of obsol ete records;

17 providing for rei nbursenent of travel expenses;
18 providing for rules governing practice and

19 procedure; anending s. 440.02, F.S.; revising
20 certain definitions; anending s. 440.05, F. S
21 proscribing exenption from application for
22 certain persons; anending s. 440.10, F.S., to
23 conform amending s. 440.09, F.S.; specifying
24 criteria for coverage of certain nental or
25 nervous injuries; prohibiting conpensation for
26 psychiatric inpairnments; providing for
27 rebutting a presunption; providing for al coho
28 testing; anmending s. 440.107, F.S.; requiring
29 the Division of Wirkers' Conpensation to assess
30 civil penalties under certain circunstances;
31 requiring the division to assess certain
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1 penal ti es agai nst certain enployers under

2 certain circunstances; anending s. 440. 13,

3 F.S.; providing for alternative nedical care;

4 provi di ng construction; providing for

5 i ndependent nedi cal exam nations; providing for
6 responsibility for costs of independent nedica
7 exam nation a; anending s. 440.134, F.S.

8 providi ng additional definitions; authorizing

9 certain enployers to opt out of nandatory

10 managed care arrangenents under certain

11 ci rcunstances; providing for informal and

12 formal grievance procedures; providing criteria
13 and requirenments; excluding certain injuries

14 fromdeterm nations by the Agency for Health

15 Care Administration of conpliance; anending s
16 440.14, F.S.; revising provisions relating to
17 determ nations of pay; excluding average weekly
18 wage i ssues fromattorney's fees; providing for
19 use of actual wages earned under certain

20 ci rcunstances; anending s. 440.15, F.S.

21 revising provisions providing for paynent of

22 conpensation for disability relating to

23 permanent total disability, tenporary total

24 di sability, permanent inpairnent and wage-| oss
25 benefits, and tenporary partial disability;

26 replacing criteria, procedures, and

27 requi rements for paynent of suppl enental

28 benefits with such provisions for wage-| oss

29 benefits; anmending s. 440.191, F.S.; requiring
30 enpl oyees to notify certain persons of expected
31 benefits; anmending s. 440.192, F. S.; clarifying

2
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 3935
54- 340- 98

1 a procedure for resolving benefit disputes;

2 deleting a presunption; anmending s. 440. 20,

3 F.S.; increasing a tine period for paynent of
4 certain conpensation w thout penalty; providing
5 for approval of lunp sumsettlenent agreenents
6 under certain circunstances; anending s.

7 440.34, F.S.; clarifying award of attorney's

8 fees; deleting authorization to adjust

9 attorney's fees; prohibiting attorney's fees
10 based on an hourly rate; prescribing award of
11 attorney's fees on a contingency basis;

12 excluding certain interest in awarding

13 attorney's fees; requiring notice to enpl oyees
14 of attorney fee hearings; clarifying

15 assessnents of costs of certain proceedings;
16 limting attorney's fees in certain

17 proceedi ngs; creating s. 440.594, F.S.

18 requiring enployers to keep certain records and
19 reports; creating s. 440.595, F.S.; providing
20 for oaths and w tnesses; creating s. 440. 596,
21 F.S.; creating the Florida Wrkers
22 Conpensati on Managenent Board; providing
23 pur poses; providing for nenbership and terns
24 and qualifications of nenbers; providing for
25 renoval of nenbers; providing for reinbursing
26 nmenbers for certain expenses; providing powers
27 and duties of the board; requiring the board to
28 enpl oy a chief operating officer for certain
29 pur poses; requiring the board to appoint a
30 standi ng techni cal advisory comrittee for
31 certain purposes; providing for nenbership;
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1 amendi ng ss. 442.003, 442.014, 442.023, 442.20,

2 627. 0915, 627.212, and 627.311, F.S.; providing

3 for certain duties and responsibilities of the

4 Di vision of Safety of the Departnent of Labor

5 and Enpl oynent Security to be perforned by the

6 Di vi si on of Wirkers' Conpensation; repealing s.

7 440. 4416, F.S., relating to the Wrkers

8 Conpensati on Oversight Board; providing an

9 ef fective date.

10

11| Be It Enacted by the Legislature of the State of Florida:

12

13 Section 1. Subsections (2) and (3) of section 20.171
14 | Florida Statutes, are anended, and subsection (5) is added to
15| said section, to read:

16 20.171 Departnent of Labor and Enpl oynment

17 | Security.--There is created a Departnent of Labor and

18 | Enpl oynent Security.

19 (2) The follow ng divisions, and bureaus within the
20 | divisions, of the Departnent of Labor and Enpl oynent Security
21| are established:

22 (a) Division of Jobs and Benefits.

23 (b) Division of Unenploynent Conpensation

24 (c) Division of Adnministrative Services.

25 (d) Division of Wrkers' Conpensation

26 (e) Division of Vocational Rehabilitation

27 H—Dbivisten—of—Safety—

28 (f)tg)y Division of Blind Services.

29 (3) The followi ng conm ssions are established within
30| the Departnent of Labor and Enpl oynent Security:

31 (a) Public Enpl oyees Rel ati ons Conm ssi on
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(b) Unenpl oynent Appeal s Comi ssi on.
(c) Workers' Conpensation Appeal s Conmi ssion

(5)(a)l.a. There is created within the Departnent of

Labor and Enpl oynment Security a Wrkers' Conpensati on Appeal s

Conmi ssion consisting of a presiding judge and four other

j udges, appoi nted by the Governor after October 1, 1998, but

before May 15, 1999, and serving full tine. Each appointee

shall have the qualifications required by |law for judges of
the District Courts of Appeal. In addition to such
gualifications, the judges of the Wrkers' Conpensation

Appeal s Commi ssion shall be substantially experienced in the

field of workers' conpensation.

b. Initially, the Governor shall appoint two judges

for terns of 4 years, two judges for terns of 3 years, and one

judge for a termof 2 years. Thereafter, each full tine judge

shal |l be appointed for a termof 4 years, but during the term

of office may be renoved by the Governor for cause

c. The initial appointnment process, retention process,

and filling of vacancies of unexpired terns for the judges

shal | be pursuant to nominations by the Wirkers' Conpensation

Appeal s Nomi nating Conmi ssion. The Wrkers' Conpensation

Appeal s Nomi nating Conmission shall subnmit a list to the

Governor by August 1, 1998, of fifteen candidates for the five

initial appointnents fromwhich list the Governor shal

appoi nt the judges of the conmi ssion

d. Prior to the expiration of the termof office of a

judge, the conduct of such judge shall be reviewed by the

Wor kers' Conpensation Appeal s Noninating Commi ssion. A report

of the Wirkers' Conpensation Appeal s Noni nati ng Conm ssi on

regarding retention shall be furnished to the Governor no

later than 6 nonths prior to the expiration of the termof the
5
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judge. |f the Wrkers' Conpensation Appeal s Noninating

Conmi ssion issues a favorable report, the Governor shal

reappoi nt the judge. However, if the Wrrkers' Conpensation

Appeal s Nomi nati ng Conmi ssion i ssues an unfavorable report,

t he Wrkers' Conpensati on Appeal s Nomi nati ng Conm ssi on shal

i ssue a report to the Governor which shall include a list of

three candidates for appointnent. In the event a vacancy

occurs during an unexpired termof a judge on the Wrkers

Conpensati on Appeal s Conmi ssion, the W rkers' Conpensation

Appeal s Nomi nating Conmission shall issue a report to the

Governor which shall include a list of three candi dates for

appoi nt nent.

e. Judges of the Wrkers' Conpensation Appeal s

Conmi ssion are subject to the jurisdiction of the Judicial

Qualifications Commission during their termof office.

2. The presiding judge may, by order filed with the

conm ssion and approved by the Governor, appoint an associate

judge to serve as a tenporary judge of the conmm ssion. Such

appoi ntnent nmay be made only of a currently comi ssi oned j udge

of conpensation clains. Such appointnment shall be for such

period of tine as to not cause an undue burden on the casel oad

in the judge's jurisdiction. Each associ ate judge shal

receive no additional pay during the appoi ntnent except for

expenses incurred in the performance of the additional duties.

3. Total salaries and benefits of judges of the

conmi ssion are to be paid fromthe Wrkers' Conpensation
Administration Trust Fund established under s. 440.50.
Not wi t hst andi ng any ot her provision of |aw, conmi ssion judges

shall be paid a salary equal to that paid by |law to judges of
District Courts of Appeal.
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(b)1. The conmmission is vested with all authority,

powers, duties, and responsibilities relating to revi ew of

orders of judges of conpensation clains in workers

conpensati on proceedi ngs under chapter 440. The conm ssion

shal |l review by appeal final orders of the judges of

conpensation clainms entered pursuant to chapter 440. The First

District Court of Appeal shall retain jurisdiction over al

wor kers' conpensation proceedi ngs pendi ng before the court on

Cctober 1, 1998. The conmi ssion may hol d sessi ons and conduct

hearings at any place within the state. Three judges shal

consi der each case and the concurrence of two shall be

necessary for any decision. Any judge may request an en banc

hearing for review of a final order of a judge of conpensation

cl ai ms.
2. The Wrkers' Conpensati on Appeal s Commi ssi on shal

be within the Departnent of Labor and Enpl oynent Security but,

in the performance of its powers and duties under chapter 440,

shal |l not be subject to control, supervision, or direction by

t he Departnent of Labor and Enpl oynent Security. The

conmi ssion is not an agency for purposes of chapter 120.

3. The property, personnel, and appropriations related

to the conmission's specified authority, powers, duties, and

responsibilities shall be provided to the conm ssion by the

Departnent of Labor and Enpl oynent Security.

(c) The conmission shall make such expenditures,

i ncl udi ng expenditures for personnel services and rent at the

seat of governnent and el sewhere, for |aw books, reference

materials, periodicals, furniture, equi pnent, and supplies,

and for printing and binding, as nay be necessary in

exercising its authority and powers and carrying out its

duties and responsibilities. Al such expenditures of the
7
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conm ssion shall be allowed and paid as provided in s. 440.50

upon the presentation of iteni zed vouchers for such

expendi tures, approved by the presiding judge.

(d) The commission may charge, in its discretion, for

publications, subscriptions, and copies of records and

docunents. Such fees shall be deposited into the Wrkers

Conpensation Adm nistration Trust Fund.

(e)1. The presiding judge shall exercise

admi ni strative supervision over the Wirkers' Conpensati on

Appeal s Commi ssion and over the judges and ot her officers of

t he conm ssi on.

2. The presiding judge of the Wrkers' Conpensation

Appeal s Comni ssi on nay:

a. Assign judges to hear appeals fromfinal orders of

j udges of conpensation clai ns.

b. Hire and assign clerks and staff.

c. Regulate use of courtroons.

d. Supervise dockets and cal endars.

e. Do everything necessary to pronote the pronpt and

efficient admnistration of justice in the courts over which

he or she presides.

3. The presiding judge shall be selected by a najority

of the judges for a termof 2 years. The presiding judge may

succeed hinself or herself for successive terns.

4. The presiding judge nmay enpl oy an executive

assi stant who shall performsuch duties as the presiding judge

may direct. Additionally, each judge nay have research

assi stants or | aw cl erks.

(f)1. The commission shall maintain and keep open

during reasonabl e business hours a clerk's office, located in

the Capitol or sone other suitable building in Leon County,
8
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for the transaction of comm ssion business. Al books, papers,

records, files, and the seal of the conm ssion shall be kept

at such office. The office shall be furni shed and equi pped by

t he conm ssi on.

2. The Workers' Conpensati on Appeal s Commi ssi on shal

appoint a clerk who shall hold office at the pleasure of the

conm ssion. Before discharging the duties of the clerk, the

clerk shall give bond in the sum of $5,000 payable to the

CGovernor of the state, to be approved by a npjority of the

nenbers of the conm ssion and conditioned upon the faithfu

di scharge of the duties of the clerk's office, which bond

shall be filed in the office of the Secretary of State.

3. The clerk shall be paid an annual salary to be

determ ned in accordance with s. 25.382.

4. The clerk may enpl oy such deputies and clerica

assi stants as nay be necessary. The nunber and conpensation of

such deputies and assistants shall be as approved by the

conmi ssion and paid fromthe annual appropriation for the

Wor kers' Conpensation Appeal s Conmi ssion fromthe Wrkers

Conpensation Adm nistration Trust Fund.

5. The clerk, upon the filing of a certified copy of a

notice of appeal or petition, shall charge and collect a

filing fee of $250 for each case docketed and shall charge and

collect for copying, certifying, or furnishing opinions,

records, papers, or other instrunents, and for other services

the sane service charges as provided in s. 28.24. The state or

an agency of the state, when appearing as appellant or

petitioner, is exenpt fromsuch filing fee.

6. The clerk of the Wrkers' Conpensation Appeal s

Conmi ssion shall prepare a statenent of all fees coll ected

each nonth, in duplicate, and shall remt one copy of such
9
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statenent, together with all fees collected by the clerk, to

the Conptroller who shall deposit such fees into the Wrkers

Conpensation Adm nistration Trust Fund.

(g) The conmission shall have a seal for

aut hentication of orders, awards, and proceedi ngs and upon
whi ch shall be inscribed the words "State of Florida Wrkers
Conpensati on Appeal s Conmi ssion--Seal", and the seal shall be

judicially noticed.

(h) The commi ssion may destroy obsolete records of the

conmi ssi on.
(i) Judges of the W rkers' Conpensati on Appeal s

Conmi ssion shall be reinbursed for travel expenses as provided
ins. 112.061.
(j) Practice and procedure before the conmi ssion and

of judges of conpensation clains shall be governed by rul es

adopted by the Suprene Court except to the extent such rul es

conflict with the provisions of chapter 440.
Section 2. Subsections (24) and (34) of section
440.02, Florida Statutes, are anended to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the followi ng terns
shal | have the follow ng neani ngs:

(24) "Wages" neans the noney rate at which the service
rendered is reconpensed under the contract of hiring in force
at the tine of the injury and includes only the wages earned
and reported for federal inconme tax purposes on the job where
the enpl oyee is injured antd—any—other—concurrent—enproynent
where—he—or—she—+s—also—subject—to—workers—conpensation
coverage—and—benefi+ts, together with the reasonabl e val ue of
housi ng furnished to the enpl oyee by the enpl oyer which is the
per manent year-round residence of the enployee, and gratuities

10
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1| to the extent reported to the enployer in witing as taxable
2| incone received in the course of enploynent fromothers than
3 | the enpl oyer and enpl oyer contributions for health insurance
4| for the enployee or the enpl oyee's dependents. However,

5| housing furnished to mgrant workers shall be included in

6 | wages unl ess provided after the tinme of injury. In enploynent
7| in which an enpl oyee receives consideration for housing, the
8 | reasonabl e val ue of such housi ng conpensati on shall be the

9 | actual cost to the enployer or based upon the Fair Market Rent
10 | Survey pronul gated pursuant to s. 8 of the Housing and U ban
11 | Devel opnent Act of 1974, whichever is | ess. However, if

12 | enpl oyer contributions for housing or health insurance are
13 | continued after the time of the injury, the contributions are
14 | not "wages" for the purpose of calculating an enpl oyee's

15 | average weekly wage.

16 (34) "Catastrophic injury" neans a pernanent

17 | i mpai rnent constituted by:

18 (a) Spinal cord injury involving severe paral ysis of
19 ) an arm a leg, or the trunk
20 (b) Anputation of an arm a hand, a foot, or a leg
21| involving the effective |oss of use of that appendage;
22 (c) Severe brain or closed-head injury caused by head
23| traumm as evi denced by:
24 1. Severe sensory or notor disturbances;
25 2. Severe conmuni cation disturbances;
26 3. Severe conplex integrated disturbances of cerebra
27 | function;
28 4. Severe episodic neurol ogical disorders; or
29 5. Oher severe brain and cl osed-head injury
30| conditions at |east as severe in nature as any condition
31| provided in subparagraphs 1.-4.;

11
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(d) Second-degree or third-degree burns of 25 percent
or nore of the total body surface or third-degree burns of 5
percent or nore to the face and hands; or

(e) Total or industrial blindnessi—eot

© 00 N o O W DN PP

ff

12 Section 3. Subsection (3) of section 440.05, Florida
13| Statutes, is anended to read:

14 440.05 Election of exenption; revocation of election
15| notice; certification.--

16 (3) An officer of a corporation, sole proprietor

17 | i ndependent contractor, or partner engaged in the construction
18 | industry may not be exenpt from coverage under this chapter

12
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Section 4. Subsection (1) and paragraphs (b) and (c)

of subsection (7) of section 440.09, Florida Statutes, are
amended to read:
440. 09 Coverage. - -
(1) The enployer shall pay conpensation or furnish
benefits required by this chapter if the enpl oyee suffers an
13
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acci dental conpensable injury or death arising out of work
perforned in the course and the scope of enpl oynment. The
injury, its occupational cause, and any resulting

mani f estations, er disability, or inpairnment shall be

established to a reasonabl e degree of nedical certainty and by
obj ective nedical findings. Mental or nervous injuries
occurring as a manifestation of an injury conpensabl e under
this section shall be denpnstrated by clear and convincing

evi dence by objective nedical findings as a result of the

injury froma division certified psychiatrist. In no event is

conpensation payable as a result of any inpairnment rating for

psychiatric inpairnments.

(a) This chapter does not require any conpensation or
benefits for any subsequent injury the enployee suffers as a
result of an original injury arising out of and in the course
of enpl oynent unless the original injury is the najor
contributing cause of the subsequent injury.

(b) If an injury arising out of and in the course of
enpl oynent conbines with a preexisting disease or condition to
cause or prolong disability or need for treatnent, the
enpl oyer nust pay conpensation or benefits required by this
chapter only to the extent that the injury arising out of and
in the course of enploynent is and remains the major
contributing cause of the disability or need for treatnent.

(c) Death resulting froman operation by a surgeon
furni shed by the enpl oyer for the cure of hernia as required
in s. 440.15(6) shall for the purpose of this chapter be
considered to be a death resulting fromthe acci dent causing
t he herni a.

(d) If an accident happens while the enpl oyee is
enpl oyed el sewhere than in this state, which would entitle the

14
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enpl oyee or his or her dependents to conpensation if it had
happened in this state, the enployee or his or her dependents
are entitled to conpensation if the contract of enploynent was
made in this state, or the enploynent was principally
localized in this state. However, if an enpl oyee receives
conpensation or danages under the |aws of any other state, the
total conpensation for the injury nmay not be greater than is
provided in this chapter.

(7)

(b) If the enployee has, at the tine of the injury, a
bl ood al cohol |evel equal to or greater than the |evel
specified in s. 316.193, or if the enployee has a positive
confirmation of a drug as defined in this act, it is presuned
that the injury was occasioned prinarily by the intoxication
of, or by the influence of the drug upon, the enployee. In the
presence of a drug-free workplace program this presunption

may be rebutted by the enpl oyee with evi dence beyond a

reasonabl e doubt that the intoxication or influence of the

drug did not contribute to the injury.ln the absence of a

drug-free workplace program this presunption may be rebutted
by clear and convi ncing evidence that the intoxication or
i nfluence of the drug did not contribute to the injury.
Percent by wei ght of alcohol in the blood nust be based upon
grans of al cohol per 100 milliliters of blood. If the results
are positive, the testing facility nust maintain the specinen
for a mnimumof 90 days. Bl ood serum may be used for testing
pur poses under this chapter; however, if this test is used,
the presunptions under this section do not arise unless the
bl ood al cohol |evel is proved to be nedically and
scientifically equivalent to or greater than the conparable
bl ood al cohol |evel that would have been obtained if the test
15
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1| were based on percent by weight of alcohol in the bl ood.

2 | However, if, before the accident, the enployer had actua

3 | knowl edge of and expressly acqui esced in the enployee's

4 | presence at the workplace while under the influence of such

5| al cohol or drug, the presunptions specified in this subsection
6 | do not apply.

7 (c) If the injured worker refuses to subnmit to a drug
8 | and al cohol test, it shall be presuned in the absence of clear
9 | and convincing evidence to the contrary that the injury was
10 | occasioned primarily by the influence of drugs or al cohol

11 Section 5. Subsection (1) of section 440.10, Florida
12 | Statutes, is anended to read:

13 440.10 Liability for conpensation.--

14 (1) (a) Every enployer coning within the provisions of
15| this chapter, including any brought within the chapter by

16 | wai ver of exclusion or of exenption, shall be liable for, and
17 | shall secure, the paynent to his or her enpl oyees, or any

18 | physician, surgeon, or pharnaci st providing services under the
19 | provisions of s. 440.13, of the conpensation payabl e under ss.
20 | 440. 13, 440.15, and 440.16. Any contractor or subcontractor
21 | who engages in any public or private construction in the state
22 | shall secure and nmmintain conpensation for his or her
23 | enpl oyees under this chapter as provided in s. 440. 38.
24 (b) In case a contractor sublets any part or parts of
25| his or her contract work to a subcontractor or subcontractors,
26 | all of the enployees of such contractor and subcontractor or
27 | subcontractors engaged on such contract work shall be deened
28 | to be enployed in one and the sane business or establishnent;
29| and the contractor shall be liable for, and shall secure, the
30 | paynent of conpensation to all such enpl oyees, except to
31 | enpl oyees of a subcontractor who has secured such paynent.

16
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1 (c) A contractor may require a subcontractor to

2 | provide evidence of workers' conpensation insurance or a copy
3| of his or her certificate of election. A-subecoentractor

4 | eleetingtobe—exenpt—as—asoleproprietor—partner—or

5 | efHHecer—oft—a—corporattoen—shatH——provide—a—copy—of—his—oer—her

6 | eertificate—of —etectiontothe—contractor—

7 (d)1. If a contractor becones |iable for the paynent

8 | of conpensation to the enpl oyees of a subcontractor who has

9| failed to secure such paynent in violation of s. 440.38, the
10 | contractor or other third-party payor shall be entitled to

11 | recover fromthe subcontractor all benefits paid or payable
12 | plus interest unless the contractor and subcontractor have

13| agreed in witing that the contractor will provide coverage.
14 2. If a contractor or third-party payor becones |iable
15| for the paynent of conpensation to the enpl oyee of a

16 | subcontractor who is actively engaged in the construction

17 | i ndustry and—has—etectedto—be—-exenpt—F+romtheprovistons—of
18 | this—ehapter—but—whose—etectton—+s—+nvatd, the contractor or
19 | third-party payor may recover fromthe i ndependent contractor
20 | etaimrant, partnership, or corporation all benefits paid or

21 | payable plus interest, unless the contractor and the

22 | subcontractor have agreed in witing that the contractor will
23 | provi de coverage.

24 (e) A subcontractor is not liable for the paynent of
25 | conpensation to the enpl oyees of another subcontractor on such
26 | contract work and is not protected by the

27 | excl usiveness-of-liability provisions of s. 440.11 from action
28| at law or in admiralty on account of injury of such enpl oyee
29 | of another subcontractor

30 (f) If an enployer willfully fails to secure

31 | conpensation as required by this chapter, the division shal

17
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way assess agai nst the enpl oyer a penalty not to exceed $5, 000
for each enpl oyee of that enployer who is classified by the
enpl oyer as an i ndependent contractor but who is found by the
di vision or a judge of conpensation clainms to not neet the

criteria for an independent contractor that are set forth in
s. 440.02.

(g) For purposes of this section, a person is
concl usively presuned to be an i ndependent contractor if:

1. The independent contractor provides the genera
contractor with an affidavit stating that he or she neets al
the requirements of s. 440.02(13)(d); or and

2. The independent contractor provides the genera
contractor with a valid certificate of workers' conpensation

i nsurance er—a—vaH-d—ecerti-Hcate—of—exenptionissuetd—by—the
i ision.

A sol e proprietor, independent contractor, partner, or officer
of a corporation who el ects exenption fromthis chapter by
filing a certificate of election under s. 440.05 may not
recover benefits or conpensation under this chapter

Section 6. Subsections (1) and (3) of section 440. 107,
Fl ori da Statutes, are anended to read

440.107 Division powers to enforce enpl oyer conpliance
wi th coverage requirenents. --

(1) \Whenever the division determnes that an enpl oyer
who is required to secure the paynent to his or her enpl oyees
of the conpensation provided for by this chapter has failed to
do so, such failure shall be deened an i nmedi ate seri ous
danger to public health, safety, or welfare sufficient to
justify service by the division of a stop-work order on the
enpl oyer, requiring the cessation of all business operations

18
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1| at the place of enploynent or job site. The order shall take
2 | effect upon the date of service upon the enployer, unless the
3 | enpl oyer provides evidence satisfactory to the division of

4 | having secured any necessary insurance or self-insurance and
5| pays a civil penalty to the division, to be deposited by the
6| division into the Wrkers' Conpensation Adninistration Trust

7| Fund, in the amount of $100 per day for each day the enpl oyer
8| was not in conpliance with this chapter. |f the division does
9| not issue a stop-work order, the division shall assess a civil
10 | penalty agai nst the enpl oyer, payable to the division, to be
11 | deposited by the division into the Wrkers' Conpensation

12 | Adnministration Trust Fund, in an anount of $200.00 per day for
13 | each day the enployer was not in conpliance with this chapter
14 (3) thaddi-ton—to—anypenatty,—stop—work—order—o+
15 | injuneti-en-The division shall may assess agai nst any

16 | enpl oyer, who has failed to secure any the paynent of

17 | conpensation as required by this chapter, a penalty in the

18 | anpbunt of:

19 (a) Three tines twee the amount the enpl oyer woul d
20 | have paid during periods it illegally failed to secure paynent
21 | of conpensation in the preceding 3-year period based on the
22 | enployer's payroll during the preceding 3-year period; or
23 (b) One thousand doll ars, whichever is greater
24
25| Any penalty assessed under this subsection is due within 30
26 | days after the date on which the enployer is notified, except
27 | that, if the division has posted a stop-work order or obtained
28 | injunctive relief against the enpl oyer, paynent is due, in
29| addition to those conditions set forth in this section, as a
30| condition to relief froma stop-work order or an injunction
31

19
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I nterest shall accrue on anbunts not paid when due at the rate
of 1 percent per nonth.

Section 7. Paragraph (f) is added to subsection (2) of
section 440.13, Florida Statutes, and subsections (4) and (5)
of said section are anended, to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(2) MEDI CAL TREATMENT; DUTY OF EMPLOYER TO FURNI SH. - -

(f) If the enployee is not enrolled in a nanaged care

arrangenent and requests alternative nedical care, and the

request is denied by the carrier, the enpl oyee nust establish

by clear and convincing evidence that the alternative nedica

care in the sane or another specialty is nedically necessary.

Alternative nedical care for enpl oyees enrolled in a nmanaged

care arrangenent shall be pursuant to such nanaged care

arrangenent.

(4) NOTICE OF TREATMENT TO CARRI ER; FILING WTH
DI VI SI ON. - -

(a) Any health care provider providing necessary

renedi al treatnent, care, or attendance to any injured worker
shal |l subnmit treatnent reports to the carrier in a fornmat
prescribed by the division. A claimfor nedical or surgica
treatnent is not valid or enforceabl e agai nst such enpl oyer or
enpl oyee, unless, by the close of the third business day
following the first treatnent, the physician providing the
treatnent furnishes to the enployer or carrier a prelimnary
notice of the injury and treatnment on forns prescribed by the
di vision and, within 15 days thereafter, furnishes to the
enpl oyer or carrier a conplete report, and subsequent thereto
furni shes progress reports, if requested by the enpl oyer or
insurance carrier, at intervals of not |less than 3 weeks apart
20
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or at less frequent intervals if requested on forns prescribed
by the division.

(b) Each nedical report or bill obtained or received
by the enployer, the carrier, or the injured enpl oyee, or the
attorney for the enployer, carrier, or injured enployee, wth
respect to the renedial treatnent or care of the injured
enpl oyee, including any report of an exam nation, diagnosis,
or disability evaluation, nust be filed with the Division of
Wor kers' Conpensation pursuant to rul es adopted by the
di vision. The health care provider shall also furnish to the
i njured enployee or to his or her attorney, on demand, a copy
of his or her office chart, records, and reports, and nay
charge the injured enpl oyee an anobunt authorized by the
di vision for the copies. Each such health care provider shal
provide to the division any additional information about the
renedi al treatnent, care, and attendance that the division
reasonably requests.

(c) It is the policy for the administration of the
wor kers' conpensation systemthat there be reasonabl e access
to nedical information by all parties to facilitate the
sel f-executing features of the law. Notw thstandi ng the
limtations in s. 455.241 and subject to the limtations in s.
381. 004, upon the request of the enployer, the carrier, or the
attorney for either of them the nedical records of an injured
enpl oyee nust be furnished to those persons and the nedica
condition of the injured enployee nust be discussed with those
persons, if the records and the discussions are restricted to
conditions relating to the workplace injury. Any such
di scussions may be held before or after the filing of a claim
wi t hout the know edge, consent, or presence of any other party
or his or her agent or representative. A health care provider

21
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1| who willfully refuses to provide nedical records or to discuss
2| the nedical condition of the injured enployee, after a

3 | reasonabl e request is nmade for such information pursuant to

4 | this subsection, shall be subject by the division to one or

5| nore of the penalties set forth in paragraph (8)(hb).

6 For purposes of this section, "discussion" nmeans the

7| free interchange of ideas, facts, and findings anbng the

8| parties and health care providers designed to aid the parties
9]in reaching conclusions that will enable themto carry out

10| their legal obligations and responsibilities.

11 (5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

12 (a) In any dispute concerning overutilization, nedica
13 | benefits, conpensability, or disability under this chapter

14 | the carrier or the enployee may sel ect an i ndependent nedica
15 | examiner. The examiner nmay be a health care provider treating
16 | or providing other care to the enpl oyee. An independent

17 | nedi cal examiner may not render an opinion outside his or her
18 | area of expertise, as denonstrated by |icensure and applicable
19 | practice paraneters.
20 (b) Each party is bound by his or her selection of an
21 | i ndependent nedical examiner and is entitled to an alternate
22 | exam ner only if:
23 1. The examiner is not qualified to render an opinion
24 | upon an aspect of the enployee's illness or injury which is
25| material to the claimor petition for benefits;
26 2. The exam ner ceases to practice in the specialty
27 | relevant to the enpl oyee's condition
28 3. The examiner is unavail able due to injury, death,
29 | or relocation outside a reasonably accessi bl e geographi c area;
30 | or
31 4. The parties agree to an alternate examni ner

22
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Any party may request, or a judge of conpensation clains nmay
require, designation of a division nedical advisor as an
i ndependent nedi cal exam ner. The opinion of the advisors
acting as exam ners shall not be afforded the presunption set
forth in paragraph (9)(c).

(c) The carrier may, at its election, contact the
claimant directly to schedul e a reasonable tine for an
i ndependent nedi cal exam nation when the carrier elects to

request such an exanination. The carrier nust confirmthe

scheduling agreenent in witing within 5 days and notify
claimant's counsel, if any, at |least 7 days before the date
upon whi ch the i ndependent nedical examination is scheduled to
occur. An attorney representing a claimant is not authorized
to schedul e i ndependent nedi cal eval uati ons under this
subsection. Nothing in this paragraph prohibits the attorney

from schedul ing an exanination with an i ndependent nedi ca

exam ner sel ected by the enpl oyee.

(d) Each party shall be responsible for any costs

i ncurred for an independent nedical exam nation. An injured

enpl oyee may recover the costs incurred for an i ndependent

nedi cal examination if the injured enpl oyee is successful in

the prosecution of a claimagainst the carrier and the

i ndependent nedi cal exami nation was directly relevant to the

success of the claim

(e)td)y If the enpl oyee, wi thout good cause,fails to

appear for the independent nedical exam nation requested by

the carrier wthout—goot——cause and fails to advise the

physician at |east 24 hours before the schedul ed date for the

exam nation that he or she cannot appear, the enployee is
barred fromrecovering conpensation for any period during
23
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t he enpl oyee shal

of the physician's cancellation or

exani nati on unl ess the carrier
fails to tinely provide to the
of the date of the examination
i ncl udes an expl anati on of why
enpl oyee may appeal to a judge

rei rbursenment when the carrier

rei rburse the carrier
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subnmit to such exam nation
50 percent
no- show fee for such

t hat schedul es the exam nation
enpl oyee a witten confirmation
pursuant to paragraph (c) which
he or she failed to appear. The
of conpensation clains for

wi t hhol ds paynent in excess of

the authority granted by this section

(f) ey No nedica
nmedi cal
or division, an independent
treating provider

j udges of conpensation clains.

nmedi cal

opi ni on other than the opinion of a
advi sor appointed by the judge of conpensation clains

exam ner, or an authorized

is admi ssible in proceedi ngs before the

(g) )y Attorney's fees incurred by an injured enpl oyee

in connection with delay of or

nmedi cal exam nati on

for protective orders, are not

Section 8. Subsections

section 440.134, Florida Statutes,

(25) is added to said section,

440. 134 Wirkers
arrangenent. - -

(1)

(a)

Adnmi ni stration.

"Agency" nmeans the

i ncl udi ng,

As used in this section

opposition to an i ndependent
but

recoverabl e under this chapter

(1), (2), (10), and (15) of

are anended, and subsecti on

not limted to, notions

to read:

conpensati on managed care

the term

Agency for Health Care

(b)th)r "Capitated contract" nmeans a contract in which

an insurer pays directly or
heal t h care provider

nmedi cal

indirectly a fixed amount to a
in exchange for the future rendering of
services for covered expenses.
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(c) "Certified case manager" neans an individual who

is responsible for the tinely coordination of quality health

care services to neet an individual's specific health care

needs in a cost-effective nmanner

(d) tb)y "Conplaint" means any dissatisfaction expressed
by an injured worker concerning an insurer's workers
conpensati on nmanaged care arrangenent.

(e) te)y "Emergency care" means nedi cal services as
defined in chapter 395.

(f) "Formal grievance" neans a witten expression of

di ssatisfaction with the care, services, or benefits received,

which is submitted by a provider or injured enpl oyee, or on

t he enpl oyee's behal f by an agent or a provider

(g9) td)y "Gievance" means dissatisfaction with the
nedi cal care provided by an insurer's workers' conpensation
managed care arrangenent health care providers, expressed in
writing by an injured worker.

(h) "Informal grievance" neans a verbal conplaint of

di ssati sfaction, expressed by the injured enpl oyee or

provider, with the care, services, or henefits received and

addressed i medi ately through tel ephonic or persona

interaction at the tine the conplaint is nade known.

(i)fe)y "lInsurer” nmeans an insurance carrier,
sel f-insurance fund, assessable nutual insurer, or
i ndividually sel f-insured enpl oyer.

(j) ) "Medical care coordinator” nmeans a primary care
provider within a provider network who is responsible for
managi ng the nedi cal care of an injured worker including
determ ning other health care providers and health care
facilities to which the injured enployee will be referred for
eval uation or treatnent. A nedical care coordinator shall be a

25
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physician |icensed under chapter 458 or an osteopathic
physician |icensed under chapter 459.

(k) "Primary care provider" neans, except in the case
of enmergency treatnent, the initial treating physician and,
when appropriate, continuing treating physician, who may be a
fam ly practitioner, general practitioner, or internist
physician |icensed under chapter 458; a family practitioner
general practitioner, or internist osteopathic physician
| i censed under chapter 459; a chiropractor |icensed under
chapter 460; a podiatrist |icensed under chapter 461; an
optonetrist |icensed under chapter 463; or a dentist |icensed
under chapter 466.

(1)) "Provider network" neans a conprehensive pane
of health care providers and health care facilities who have
contracted directly or indirectly with an insurer to provide
appropriate renedial treatnent, care, and attendance to
injured workers in accordance with this chapter

(m ) "Service area” neans the agency-approved
geographic area within which an insurer is authorized to offer
a workers' conpensation nmanaged care arrangenent.

(n) fg)y "Workers' conpensati on managed care
arrangenent” means an arrangenent under which a provider of
health care, a health care facility, a group of providers of
health care, a group of providers of health care and health
care facilities, an insurer that has an excl usive provider
organi zati on approved under s. 627.6472 or a health
nmai nt enance organi zation |licensed under part | of chapter 641
has entered into a witten agreenent directly or indirectly
with an insurer to provide and to nanage appropriate renedial
treatnent, care, and attendance to injured workers in
accordance with this chapter.

26
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1 (2)(a) The agency shall, beginning April 1, 1994,

2| authorize an insurer to offer or utilize a workers

3 | conpensati on nanaged care arrangenent after the insurer files
4| a conpleted application along with the paynent of a $1, 000

5| application fee, and upon the agency's being satisfied that

6| the applicant has the ability to provide quality of care

7 | consistent with the prevailing professional standards of care
8| and the insurer and its workers' conpensati on nmanaged care

9 | arrangenent ot herwi se neets the requirenents of this section
10| Effective April 1, 1994, no insurer may offer or utilize a

11 | managed care arrangenent w t hout such authorization. The

12 | aut hori zation, unl ess sooner suspended or revoked, shal

13 ) autonmatically expire 2 years after the date of issuance unless
14 | renewed by the insurer. The authorization shall be renewed

15 | upon application for renewal and paynent of a renewal fee of
16 | $1, 000, provided that the insurer is in conpliance with the
17 | requirenents of this section and any rul es adopted hereunder
18 | An application for renewal of the authorization shall be nade
19| 90 days prior to expiration of the authorization, on forns
20 | provi ded by the agency. The renewal application shall not
21 | require the resubm ssion of any docunments previously filed
22 | with the agency if such docunents have renmined valid and
23 | unchanged since their original filing.
24 (b) Effective January 1, 1997, the enployer shall,
25| subject to the limtations specified el sewhere in this
26 | chapter, furnish to the enpl oyee solely through managed care
27 | arrangenents such nedically necessary renedi al treatnent,
28 | care, and attendance for such period as the nature of the
29 | injury or the process of recovery requires.
30 Not wi t hst andi ng this subsecti on, enpl oyers who
31| self-insure pursuant to s. 440.38 may opt out of nmandatory

27
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R P
P O © 0 N O U0~ WNIERPLO O ®~NO®UuDMWNPRER O

Fl ori da House of Representatives - 1998 HB 3935
54- 340- 98

nmanaged care arrangenents and this section by providing such

nedi cally necessary renedial treatnent, care, and attendance

for such periods as the nature of the injury or process of

recovery requires, as specified by s. 440.13. Nothing in this

section shall be construed to prevent an enpl oyer who has

sel f-insured pursuant to s. 440.38 from usi ng managed care

arrangenents to provide treatnent to such enpl oyer's enpl oyees

if the enpl oyer so chooses.

(10) Witten procedures and net hods for the nmanagenent
of an injured worker's nedical care by a nedical care
coordinator or a certified case manager, incl udi ng:

(a) The nmechanismfor assuring that covered enpl oyees
receive all initial covered services froma primry care
provider participating in the provider network, except for
ener gency care.

(b) The nmechanismfor assuring that all continuing
covered services be received fromthe sane primary care
provider participating in the provider network that provided
the initial covered services, except when services from
anot her provider are authorized by the nedical care
coordinator or certified case manager pursuant to paragraph

(d).

(c) The policies and procedures for allow ng an
enpl oyee one change to anot her provider within the sane
specialty and provider network as the authorized treating
physician during the course of treatnent for a work-rel ated
injury, if a request is nmade to the nedical care coordinator
or certified case nanager by the enpl oyee; and requiring that

speci al provision be made for nore than one such referra
t hrough the arrangenent's grievance procedures.

28
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(d) The process for assuring that all referrals
aut hori zed by a nedical care coordinator or certified case

nmanager are nade to the participating network providers,

unl ess nedically necessary treatnent, care, and attendance are
not avail able and accessible to the injured worker in the
provi der networKk.

The division shall establish by rule the nini num

gualifications to be designated as a certified case nmanager

Until the division adopts such rule, a registered nurse

| i censed under chapter 464 or a graduate of a nedical schoo
accredited by the American Medical Association, who has had at
| east one year of experience as a case nmmhager in workers

conpensation or a sinmlar environnent shall be qualified to

performthe duties of a certified case nmanager

(15)(a) A workers' conpensation nanaged care
arrangenent nust have and use procedures for hearing
conplaints and resolving witten grievances frominjured
wor kers and health care providers. The procedures nust be
ai red at nutual agreenent for settlenent and nay include
arbitration procedures. Procedures provided herein are in
addition to other procedures contained in this chapter

(b) The grievance procedure nust be described in
witing and provided to the affected workers and health care
provi ders.

(c) Informal grievances shall be initiated and

concluded within 7 cal endar days unless the parties and the

nmanaged care arrangenent nutually agree to an extension. The

7-day period shall commence upon tel ephone or personal contact

by the enpl oyee, provider, the agency, or the division. If the

i nformal grievance remmins unresol ved, the nmanaged care
29
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1| arrangenent shall notify the party of the result in witing

2| and advise the party of the right to initiate a form

3| grievance. The witten notification shall include the nane,

4 | address, and tel ephone nunber of the contact person

5| responsible for initiating the formal grievance. |In addition,
6 | the managed care arrangenent shall advise the enpl oyee to

7 | contact the Enpl oyee Assistance and Qrbudsnan O fice for

8| additional information on rights and responsibilities and the
9| di spute resol ution process under the Florida Wrkers

10 | Conpensati on Law.

11 (d) In order to ensure that there are no undue del ays
12 ) in the dispute resolution process, the managed care gri evance
13 | coordinator shall, within 3 business days, forward a copy of
14 | the formal grievance to the division's Enpl oyee Assi stance and
15 | Orbudsnan O fice. For purposes of this paragraph, the address
16 | of the Enpl oyee Assi stance and Orbudsman Office shall be Post
17| O fice Box 8010, Tall ahassee, Florida 32314-8010. Formm

18 | grievances shall be concluded within 30 days after recei pt by
19 | t he nanaged care arrangenent of the grievance unless the

20 | enpl oyee or provider and the nmanaged care arrangenent nutually
21| agree to an extension. |If the grievance involves the

22| collection of informati on outside the service area, the

23 | managed care arrangenent shall have an additional 15 cal endar
24 | days to process the fornmal grievance. The managed care

25 | arrangenent shall notify the enployee in witing that

26 | additional infornmation is required to conplete review of the
27 | grievance and that a maxi num of 45 days will be allowed for
28 | such review. Wthin 5 busi ness days after receiving the

29 | grievance, the managed care arrangenent shall notify the party
30| of such requirenents in witing.

31
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1 (e) The managed care arrangenent shall provide witten
2| notice to its enployees and providers of the right to proceed
3| under s. 440.191 with the division, upon conpletion of the

4| formal grievance procedure if the issues are not resolved to
5] the satisfaction of both parties. The nanaged care arrangenent
6| shall provide a copy of the final decision letter fromthe

7 | managed care arrangenent regarding the grievance to the

8 | enpl oyer, the carrier, and the division on upon request.

9 (f)tey At the tinme the workers' conpensation nmanaged

10 | care arrangenent is inplenented, the insurer nust provide

11| detailed information to workers and health care providers

12 | describing how a grievance nay be registered with the insurer
13 (9g) td)y Gievances nust be considered in a tinely

14 | manner and nust be transmitted to appropriate decisionnmakers
15| who have the authority to fully investigate the issue and take
16 | corrective action.

17 (h)te)y If a grievance is found to be valid, corrective
18 | action nust be taken pronptly.

19 (i)t Al concerned parties nust be notified of the

20| results of a grievance.

21 (j)tg)y The insurer nmust report annually, no later than
22 | March 31, to the agency regarding its grievance procedure

23| activities for the prior cal endar year. The report nust be in
24| a format prescribed by the agency and nust contain the nunber
25| of grievances filed in the past year and a summary of the

26 | subj ect, nature, and resolution of such grievances.

27 (25) Injuries which require nedical treatnent for

28 | whi ch charges will be incurred, whether or not they are

29 | reported to the carrier, but which do not disable the enpl oyee
30| for nore than 7 days as a result of the injury shall not be
31
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used by the Agency for Health Care Adninistration in

determ ning insurer conpliance with this section.
Section 9. Subsection (1) of section 440.14, Florida
Statutes, is anended to read:

440.14 Deternination of pay.--

(1) Except as otherwi se provided in this chapter, the
aver age weekly wages of the injured enployee at the tine of
the injury shall be taken as the basis upon which to conpute
conpensation and shall be determ ned, subject to the
limtations of s. 440.12(2), as follows:

(a) If the injured enpl oyee has been enpl oyed by the

enpl oyer for at |east werked—+n—the—enmptoyrent—in—which—she—-or
I " I . f the in _hetd F I
or—another—enptoyer—during—substantiat-y—the—whote—of 13

consecutive weeks i medi ately preceding the date of injury,

full tine or part tine,her or his average weekly wage shal

be one-thirteenth of the total anount of wages earned in such

enmpl oyment during the 13 weeks. As—usedinthis—paragraph;-

(b) If the injured enpl oyee has not worked in such
enpl oynent during stbstantiaty—the—whote—of 13 consecutive
weeks immedi ately preceding the injury, the wages of a sinilar
enpl oyee in the sane enpl oynent who has worked substantially
t he whol e of such 13 consecutive weeks shall be used in making
the determi nation under the precedi ng paragraph

32
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(c) If an enployee is a seasonal worker and the
foregoi ng nethod cannot be fairly applied in determ ning the
aver age weekly wage, then the enpl oyee may use, instead of the
13 weeks inmedi ately preceding the injury, the cal endar year
or the 52 weeks imediately preceding the injury. The enpl oyee
wi |l have the burden of proving that this nethod will be nore
reasonabl e and fairer than the nethod set forth in paragraphs
(a) and (b) and, further, must docunent prior earnings with
W2 fornms, witten wage statenents, or incone tax returns. The
enpl oyer shall have 30 days following the receipt of this
witten proof to adjust the conpensation rate, including the
maki ng of any additional paynment due for prior weekly
payrments, based on the | ower rate conpensation

(d) If any of the foregoing nethods cannot reasonably
and fairly be applied, the full-tinme weekly wages of the
i njured enpl oyee shall be used, except as otherw se provided
i n paragraph (e) er—paragraph—{fr.

(e) If it is established that the injured enpl oyee was
under 22 years of age when injured and that under nornma
conditions her or his wages should be expected to increase
during the period of disability, the fact may be considered in
arriving at her or his average weekly wages.
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1 | works—tess—than—thefuH—tirwehours—or—fuH—tire—workweek—of—=a
2 | staitar—enptoyee—+n—the—sare—enptoyrent—

3 (f)tg)y If conpensation is due for a fractional part of

4 | the week, the conpensation for such fractional part shall be

5| determ ned by dividing the weekly conpensation rate by the

6 | nunber of days enpl oyed per week to conpute the anmount due for
7 | each day.

8 (g) Any issue relating to average weekly wages shal

9| not be subject to attorney's fees. |If an attorney is

10 | necessary, the enpl oyee shall be represented by an attorney as
11 | provided in s. 440.191

12 (h) |If the enpl oyee's enpl oynent has been irregul ar or
13 | the enployee has lost time fromwork i medi ately preceding the
14 | injury because of illness, weather, or any other cause beyond
15| the control of the enpl oyee, the enpl oyee's actual wages

16 | earned shall be used.

17 Section 10. Subsections (1), (2), (3), and (4) and

18 | paragraph (a) of subsection (10) of section 440.15, Florida

19 | Statutes, are anended to read:
20 440.15 Conpensation for disability.--Conpensation for
21 | disability shall be paid to the enpl oyee, subject to the
22 | limts provided in s. 440.12(2), as follows:
23 (1) PERMANENT TOTAL DI SABI LI TY. - -
24 (a) In case of total disability adjudged to be
25| permanent, 66 2/3 percent of the average weekly wages shal
26 | be paid to the enpl oyee during the continuance of such total
27 | disability.
28 (b) Only a catastrophic injury as defined in s. 440.02
29 | shall, in the absence of conclusive proof of a substantial
30 | earning capacity, constitute permanent total disability. Only
3l | claimants with catastrophic injuries or any other conpensable
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injury of a nature and severity that prevents the enpl oyee

frombeing able to performhis or her prior work, or any work

which is available in substantial nunbers within the nati ona

econony, are eligible for pernmanent total benefits. If the
enpl oyee is engaged in, or is physically capable of engagi ng

in, any gainful enpl oynent, including sheltered enpl oynent,

t he enpl oyee shall not be entitled to pernmanent total

disability. The burden shall be on the enployee to establish

that he or she is not able to perform due to physica

limtations, at |least part-tine sedentary work avail abl e

within a 100 nile radius of the enployee's residence.ln no

ot her case may pernanent total disability be awarded.

(c) In cases of permanent total disability resulting
frominjuries that occurred prior to July 1, 1955, such
payrments shall not be nade in excess of 700 weeks.

(d)y1. If an enployee who is being paid conpensation
for pernanent total disability becones rehabilitated to the
extent that she or he establishes an earning capacity, the
enpl oyee shall be paid, instead of the conpensation provided
i n paragraph (a), benefits pursuant to subsection (3). The
di vi sion shall adopt rules to enable a permanently and totally
di sabl ed enpl oyee who nay have reestablished an earning
capacity to undertake a trial period of reenploynent without
prejudicing her or his return to permanent total status in the
case that such enployee is unable to sustain an earning
capacity.

2. Entitlenent to pernanent total disability paynents

shal |l cease at age 70.

(e)1. The enployer's or carrier's right to conduct
vocational evaluations or testing pursuant to s. 440.491
conti nues even after the enpl oyee has been accepted or
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1| adjudicated as entitled to conpensati on under this chapter

2| This right includes, but is not linmted to, instances in which
3 | such evaluations or tests are reconmended by a treating

4 | physician or independent nedical -examni nati on physician

5] instances warranted by a change in the enployee's nedica

6 | condition, or instances in which the enpl oyee appears to be

7 | maki ng appropriate progress in recuperation. This right may

8 | not be exercised nore than once every cal endar year

9 2. The carrier nust confirmthe scheduling of the

10 | vocational evaluation or testing in witing, and nust notify
11 | enpl oyee's counsel, if any, at |east 7 days before the date on
12 | which vocational evaluation or testing is scheduled to occur
13 3. Pursuant to an order of the judge of conpensation
14 | clains, the enployer or carrier may w thhold paynent of

15| benefits for permanent total disability or supplenments for any
16 | period during which the enployee willfully fails or refuses to
17 | appear w thout good cause for the schedul ed vocationa

18 | eval uation or testing.

19 (f)1. If pernmanent total disability results from

20| injuries that occurred subsequent to June 30, 1955, and for

21 | which the liability of the enployer for conpensati on has not
22 | been di scharged under s. 440.20(12), the injured enpl oyee

23 | shall receive additional weekly conpensation benefits equal to
24 | 5 percent of her or his weekly conpensation rate, as

25 | established pursuant to the law in effect on the date of her
26 | or his injury, rmultiplied by the nunber of cal endar years

27 | since the date of injury. The weekly conpensati on payabl e and
28 | the additional benefits payabl e under this paragraph, when

29 | conbi ned, may not exceed the maxi nrum weekly conpensation rate
30| in effect at the tine of paynent as deternined pursuant to s.
31| 440.12(2). Entitlenent to these suppl enental paynents shal
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cease at age 62 if the enployee is eligible for social
security benefits under 42 U S.C. ss. 402 and 423, whether or
not the enployee has applied for such benefits. These

suppl enental benefits shall be paid by the division out of the
Wor kers' Conpensation Admi nistration Trust Fund when the
injury occurred subsequent to June 30, 1955, and before July
1, 1984. These suppl enental benefits shall be paid by the

enpl oyer when the injury occurred on or after July 1, 1984.
Suppl enental benefits are not payable for any period prior to
Cctober 1, 1974.

2.a. The division shall provide by rule for the
periodic reporting to the division of all earnings of any
nature and soci al security incone by the injured enpl oyee
entitled to or clainmng additional conpensation under
subparagraph 1. Neither the division nor the enployer or
carrier shall nmake any paynent of those additional benefits
provi ded by subparagraph 1. for any period during which the
enpl oyee willfully fails or refuses to report upon request by
the division in the manner prescribed by such rules.

b. The division shall provide by rule for the periodic
reporting to the enployer or carrier of all earnings of any
nature and social security incone by the injured enpl oyee
entitled to or claimng benefits for permanent total
disability. The enployer or carrier is not required to nmake
any paynent of benefits for permanent total disability for any
period during which the enployee willfully fails or refuses to
report upon request by the enployer or carrier in the nmanner
prescribed by such rules or if any enpl oyee who is receiving
permanent total disability benefits refuses to apply for or
cooperate with the enployer or carrier in applying for social
security benefits.
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1 3. Wien an injured enpl oyee receives a full or partial
2 | lunp-sum advance of the enployee's pernmanent total disability
3 | conpensation benefits, the enpl oyee's benefits under this

4 | paragraph shall be conputed on the enpl oyee's weekly

5| conpensation rate as reduced by the | unp-sum advance.

6 (2) TEMPORARY TOTAL DI SABI LI TY. - -

7 (a) In case of disability total in character but

8| tenporary in quality, 66 2/3 percent of the average weekly

9 | wages shall be paid to the enpl oyee during the continuance

10 | thereof, not to exceed 200 464 weeks, including tenporary

11 | partial wage-loss benefits, except as provided in this

12 | subsection, s. 440.12(1), and s. 440.14(3). Once the enpl oyee
13 | reaches the maxi mum nunber of weeks all owed, or the enpl oyee
14 | reaches the date of maxi mum nmedi cal inprovenent, whichever

15| occurs earlier, tenporary disability benefits shall cease and
16 | the injured worker's permanent inpairnent shall be deternined.
17 (b) Notwithstandi ng the provisions of paragraph (a),
18 | an enpl oyee who has sustained the loss of an arm |eg, hand,
19 | or foot, has been rendered a parapl egic, paraparetic,
20 | quadriplegic, or quadriparetic, or has |ost the sight of both
21 | eyes shall be paid tenporary total disability of 80 percent of
22 | her or his average weekly wage. The increased tenporary total
23 | disability conpensation provided for in this paragraph nust
24 | not extend beyond 6 nonths fromthe date of the accident. The
25 | conpensation provided by this paragraph is not subject to the
26 | limts provided in s. 440.12(2), but instead is subject to a
27 | maxi mum weekly conpensation rate of $700. If, at the
28 | conclusion of this period of increased tenporary total
29 | disability conpensation, the enployee is still tenporarily
30| totally disabled, the enpl oyee shall continue to receive
31| tenporary total disability conpensation as set forth in
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1| paragraphs (a) and (c). The period of tine the enpl oyee has

2| received this increased conpensation will be counted as part
3] of, and not in addition to, the nmaxi num periods of tinme for

4 | which the enployee is entitled to conpensati on under paragraph
5] (a) but not paragraph (c).

6 (c) Tenporary total disability benefits paid pursuant
7| to this subsection shall include such period as nay be

8 | reasonably necessary for training in the use of artificial

9 | menbers and appliances, and shall include such period as the
10 | enpl oyee may be receiving training and educati on under a

11 | program pursuant to s. 440.49(1). Notwi thstandi ng s.

12 | 440.02(8), the date of maxi nrum nedi cal inprovenent for

13 | purposes of paragraph (3)(b) shall be no earlier than the | ast
14 | day for which such tenporary disability benefits are paid.

15 (d) The division shall, by rule, provide for the

16 | periodic reporting to the division, enployer, or carrier of
17 | all earned incone, including inconme fromsocial security, by
18 | the injured enployee who is entitled to or claimng benefits
19| for tenporary total disability. The enployer or carrier is not
20 | required to nake any paynent of benefits for tenporary total
21 | disability for any period during which the enployee willfully
22 | fails or refuses to report upon request by the enpl oyer or
23| carrier in the manner prescribed by the rules. The rul e nust
24 | require the clainant to personally sign the claimformand
25| attest that she or he has revi ewed, understands, and
26 | acknowl edges the foregoing.
27 (3) PERMANENT | MPAI RVENT AND WAGE- LOSS BENEFI TS. - -
28 (a) Inpairnment benefits.--
29 1. 1In case of pernmanent inpairnent due to anputation
30| loss of 80 percent or nore of vision of either eye, after
31| correction, or serious facial or head disfigurenent resulting
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froman injury other than an injury entitling the injured

worker to pernanent total disability benefits pursuant to

subsection (1), the follow ng anounts shall be paid to the

i njured worKker:

a. Two hundred and fifty dollars for each percent of

per manent inpairnent of the body as a whole from 1 percent

t hrough 10 percent; and

b. Five hundred dollars for each percent of pernanent

i mpai rnent of the body as a whole for that portion in excess

of 10 percent.

2.+~ Once the enpl oyee has reached the date of naxi mum
nedi cal inprovenent, inpairnent benefits are due and payabl e
within 20 days after the carrier has know edge of the
i mpai r nent .

3.2- The three-nmenber panel, in cooperation with the
di vi sion, shall establish and use a uniform per nanent
i mpai rnent rating schedule. This schedul e nust be based on
nedically or scientifically denonstrable findings as well as
the systens and criteria set forth in the American Medica
Association's CQuides to the Eval uati on of Permanent
| npai rment; the Snellen Charts, published by Anerican Mdica
Association Cormittee for Eye Injuries; and the M nnesota
Departnent of Labor and Industry Disability Schedul es. The
schedul e shoul d be based upon objective findings. The schedul e
shal | be nore conprehensive than the AVA GQuides to the
Eval uati on of Pernanent |npairnment and shall expand the areas
al ready addressed and address additional areas not currently
contained in the guides. On August 1, 1979, and pending the
adoption, by rule, of a permanent schedule, Quides to the
Eval uati on of Pernmanent |npairnent, copyright 1977, 1971
1988, by the Anerican Medical Association, shall be the
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1| tenporary schedul e and shall be used for the purposes hereof.
2| For injuries after July 1, 1990, pending the adoption by

3| division rule of a uniformdisability rating schedule, the

4| M nnesota Departnent of Labor and Industry Disability Schedul e
5| shall be used unless that schedul e does not address an injury.
6| In such case, the CGuides to the Eval uati on of Pernanent

7 | Inmpairnment by the Anerican Medical Association shall be used.
8 | Determ nation of pernmanent inpairment under this schedul e nust
9 | be made by a physician |icensed under chapter 458, a doctor of
10 | osteopathic nedicine |icensed under chapters 458 and 459, a
11 | chiropractor |licensed under chapter 460, a podiatrist |icensed
12 | under chapter 461, an optonetrist |licensed under chapter 463,
13| or a dentist licensed under chapter 466, as appropriate

14 | considering the nature of the injury. No other persons are

15| aut hori zed to render opinions regarding the existence of or

16 | the extent of permanent inpairnent.

17

18

19

20

21

22

23

24 | reaches—faxihumnetcat—inprovenrent—or—the—exprration—of

25 | tenporary—benefits—whichever—occurs—earHer—and—econtinues
26 | untit—the—earter—of:-

27 a—Tthe—exptrration—of—aperitod—conputed—at—ther+ate—-of
28 | 3—weeks—tor—each—percentagepoint—of—inpatrrent—o+

29 b—Fhe—death—of—the—enptoyee—

30 4. After the enployee has been certified by a doctor
31| as having reached maxi mum nedi cal inprovenent or 6 weeks
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before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
t he enpl oyee and assign an inpairnent rating, using the

i mpai rnent schedul e referred to in subparagraph 2.
Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
work. If the certification and evaluation are perforned by a
doctor other than the enployee's treating doctor, the
certification and eval uation nust be submitted to the treating
doctor, and the treating doctor nust indicate agreenent or

di sagreenent with the certification and eval uation. The
certifying doctor shall issue a witten report to the

di vi sion, the enployee, and the carrier certifying that
maxi nrum nedi cal i nprovenent has been reached, stating the

i mpai rnent rating, and providing any other information

requi red by the division. tH—the—enptoyee—hasnot—been

5. During the period that wage-loss benefits are being

paid, the carrier has the affirmative duty to determ ne at

| east annual | y whet her any extended unenpl oynent or

underenpl oynent is a direct result of the enpl oyee's

i mpai rnent. To acconplish this purpose, the division my

require periodic reports fromthe enpl oyee and the carrier

and it may, at the carrier's expense, require any physical or

ot her exam nati ons, vocati onal assessnents, or other tests or

di agnoses necessary to verify that the carrier is perfornng

its duty. Not nore than once in 12 cal endar nonths, the

enpl oyee and the carrier may each request that the division
42
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review the status of the enpl oyee and determ ne whether the

carrier has perforned its duty with respect to whether the

enpl oyee' s unenpl oynent or underenpl oynent is a direct result
of inpairnent fromthe conpensabl e injury. The—eartier—shat

e . e
(b) \Wage-| oss Supptenental benefits. --

1. Each injured worker who suffers a permanent

i mpai rnent, which pernmanent inpairnent is determned, pursuant

to the schedul e adopted in accordance with subparagraph (a)3.

not to be based solely on subjective conplaints and results in

one or nore work-rel ated physical restrictions which are

directly attributable to the injury, may be entitled to

wage-| oss benefits under this subsection, provided such

permanent inpairnment results in a work-rel ated physica

restriction which affects such enployee's ability to perform

the activities of his or her usual or other appropriate

enpl oynent. Such benefits shall be based on actual wage | oss

and shall not be subject to the m ni mum conpensation rate set

forth ins. 440.12(2). Subject to the maxi num conpensation

rate as set forth in s. 440.12(2), such wage-loss benefits

shall be equal to 80 percent of the difference between 80

percent of the enpl oyee's average weekly wage and the sal ary,

wages, and other renuneration the enployee is able to earn

after reachi ng maxi nrum nedi cal i nprovenent, conpared weekly,

however, the weekly wage-l oss benefits shall not exceed an

amount equal to 66 2/3 percent of the enpl oyee's average

weekly wage at the tine of injury. In deternining the anpunt

the enployee is able to earn in any nonth after injury,

conmi ssions and sinilar irregular paynents shall be allocated

first to the week in which they are received, in an anpunt
43
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1| which when added to other earnings for such week does not

2 | exceed the enpl oyee's average weekly wage, and the bal ance in
3 | the sane manner to subsequent weeks until fully allocated, but
4| not to exceed 52 weeks fromthe week that the commission or a
5| simlar irregular paynent was received.

6 2. The anmobunt deternmined to be the salary, wages, and
7 | other remunerations the enployee is able to earn after

8 | reaching the date of maxi mum nedi cal inprovenent shall in no

9| case be less than the sumactually being earned by the

10 | enpl oyee, including earnings fromsheltered enploynent. In the
11 | case of an enpl oyee who has not voluntarily linmted his or her
12 | incone or who has not failed to accept enpl oynent conmensurate
13| with his or her abilities or who was not terninated from

14 | enpl oynent due to his or her own m sconduct, and who has nmde
15 ) a good faith attenpt to find enpl oynent where enpl oynent

16 | actually exists after attaining maxi nrum nedi cal i nprovenent

17 | but renmmins unenpl oyed, it shall be presuned that the sal ary,
18 | wages, and other renuneration the enployee is able to earn was
19 | zero for each week that the enpl oyee nmade a good faith attenpt
20| to find enploynent within his or her physical and vocationa

21| capabilities. Wage-loss forns and job search reports shall be
22 | nmailed to the enployer, carrier, or servicing agent within 14
23 | days after the tine benefits are due. Failure of an enpl oyee
24 | to tinely request benefits and file the appropriate job search
25| forns showing that he or she | ooked for a mnimumof 5 jobs

26 | where enpl oynent was actually available in each biweekly

27 | period after the enpl oyee knew that a job search was required,
28 | whet her he or she has been advi sed by the enpl oyer, carrier

29 | servicing agent, or his or her attorney, shall result in

30 | benefits not being payable during the tinme the enpl oyee fails
3l|totinely file his or her request for wage-|loss benefits and
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1| the job search reports. However, beginning on the 13th week

2| after the enpl oyee has attai ned naxi num nedi cal inprovenent,
3|if an enpl oyee does not obtain and mai ntai n enpl oynent, the

4 | enpl oyer may show that the sal ary, wages, and ot her

5] remuneration the enployee is able to earn is greater than zero
6 | by proving the existence of actual job openings within a

7 | reasonabl e geographi cal area which the enployee is physically
8 | and vocationally capable of perfornmng, in which case the

9 | anount the enployee is able to earn nay be deened to be the
10 | anount that the enpl oyee could earn in such jobs. Such anpunt
11 | shall be applied agai nst the next three biweekly paynents.

12 3. An injured worker requesting wage-loss benefits for
13 | any period during which such worker was unenpl oyed shall nake
14 | reasonabl e and good faith efforts to obtain suitable gainfu
15 | enpl oynent where enpl oynent actually exists, on a consistent
16 | basis. "Suitable gainful enploynent" neans enpl oynent which is
17 | reasonably attainable in consideration of the individual's

18 | age, education, personal aptitudes, previous vocationa

19 | experience, and physical abilities. For any such period, the
20 | enpl oyer may require the injured worker's request for
21 | wage-l oss benefits to include verification of the injured
22 | worker's efforts to obtain suitable gainful enploynent, which
23 | verification shall be nade on forns prescribed by the
24 | division. In deternining whether the injured worker has nade
25 | reasonabl e and good faith efforts to obtain suitable gainfu
26 | enpl oynent, the judge of conpensation clainms shall consider
27 | the availability of suitable enploynent in the area of the
28 | injured worker's residence, the injured worker's access to
29 | transportation, and the effect of the injured worker's
30 | physical inpairnment upon his or her ability to conduct job
31| search activities. Wienever a wage-loss benefit nmay be
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payabl e, the burden shall be on the enpl oyee to establish that

any wage loss clained is the result of the conpensable injury.

The enpl oyee al so has the burden of showing that his or her

inability to obtain enploynment or to earn as much as he or she

earned at the tine of his or her industrial accident is due to

physical linmtation related to his or her accident and not due

to econonmic conditions, the unavailability of enpl oynent, or

his or her own nisconduct. Unl ess ot herw se provi ded under

this section, an injured worker requesting wage-| oss benefits

for any period during which he or she has been unenpl oyed

shall not be entitled to such benefits if the injured worker

failed or refused to make reasonabl e and good faith efforts to

obtai n suitable gainful enpl oynent during such peri od.

4. The right to wage-l oss benefits shall terninate

upon the occurrence of the earliest of the foll ow ng:

a. As of the end of 1-year period commenci ng at any

time subsequent to the nonth when the injured enpl oyee reaches

the date of maxi mum nedi cal inprovenent, unless during such

1-year period wage-l oss benefits shall have been payabl e

during at |l east 3 consecutive nonths. Such linitation period

shall not be tolled or extended by the incarceration of the

enpl oyee or by virtue of the enpl oyee becomng an inmate of a

penal institution.

b. For injuries occurring on or before July 1, 1980,

350 weeks after the injured enpl oyee reaches the date of

maxi nrum nedi cal i nprovenent.

c. For injuries occurring after July 1, 1980, but

before July 1, 1990, 525 weeks after the injured enpl oyee

reaches naxi num nedi cal inprovenent.
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d. For injuries occurring after June 30, 1997, the

enpl oyee's eligibility for wage-loss benefits shall be

determ ned according to the foll owi ng schedul e:

(1) Twenty-six weeks of eligibility for pernmanent

i mpai rnent ratings up to and including 3 percent.

(1) Fifty-two weeks of eligibility for pernmanent

i mpai rnent ratings greater than 3 and up to and including 6

per cent.
(1'11) Seventy-eight weeks of eligibility for permanent

i mpai rnent ratings greater than 6 and up to and including 9

per cent.
(1'V) One hundred and four weeks of eligibility for

permanent inpairnent ratings greater than 9 and up to and

i ncluding 12 percent.

(V) One hundred and twenty weeks of eligibility for

permanent inpairnment ratings greater than 12 percent and up to

and i ncludi ng 15 percent.

(VI) One hundred and forty weeks of eligibility for

permanent inpairnent ratings greater than 15 percent and up to

and i ncluding 18 percent.

(VI1) One hundred and eighty weeks of eligibility for

permanent inpairnent ratings greater than 18 and up to and

i ncludi ng 21 percent.

(VI11) One hundred and ninety weeks of eligibility for

permanent inpairnment ratings greater than 21 percent and up to

and i ncl udi ng 24 percent.

(I X) Two hundred weeks of eligibility for pernmanent

i mpai rnent ratings greater than 24 percent.

5. Notwithstandi ng subparagraph 4., the right to

wage-| oss benefits shall ternminate if there are three

occurrences of any of the follow ng incidents:
47
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a. The enployee voluntarily term nates his or her

enpl oynent for any reason unrelated to his or her conpensable

injury.
b. The enpl oyee refuses an offer of suitable or

reasonabl e enpl oynent within his or her restrictions and

abilities.
c. The enployee is terminated from enpl oynent due to

his or her own m sconduct as such m sconduct as defined in s.
440. 02(16) .
d. The enployee voluntarily linmts his or her incone.

Each of the three occurrences nust be in a different biweekly

period. Additionally, for each of the three occurrences, the

enpl oyee may be disqualified fromreceiving wage-| oss benefits

for 3 biweekly periods.

6. The right to wage-|loss benefits shall terninate if

an enpl oyee is convicted of conduct punishable under s.

775.082 or s. 775.083 or is subjected to inprisonnent under

chapter 316 which directly affects the enployee's ability to

performthe activities of his or her usual or other

appropriate enpl oynent. For purposes of this subparagraph

convi cted" nmeans an adj udication of guilt by a court of

conpetent jurisdiction, a plea of guilty or nolo contendere,

or ajury verdict of guilty when adjudication of guilt is

wi thhel d and the accused is placed on probation.

7. The right to wage-|loss bhenefits ternmi nates at age

70.

8. \Wage-loss benefits are not payable to illega

aliens or an enpl oyee who does not have the required docunents

to work in the United States.

48

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

Fl ori da House of Representatives - 1998 HB 3935
54- 340- 98

9. If an enployee is entitled to both wage-|oss

benefits and social security retirenent benefits under 42

U S C, ss. 402 and 405, such social security retirenent

benefits shall be primary and the wage-| oss benefits shall be

suppl enental only. The sum of both benefits shall not exceed

t he anobunt of wage-|oss benefits which woul d ot herw se be

payabl e. For the purpose of ternination of wage-loss benefits

pursuant to sub-subparagraph 4.a., the term "payabl e" shall be

construed to include paynent of social security retirenent

benefits in |lieu of wage-loss benefits.
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(c) Duration of tenporary total, tenporary parti al

wage- | oss, irfpairent and wage- | oss supptrerentat—incone
benefits.--The enployee's eligibility for tenporary total

tenporary partial wage-| oss benrefits—inpairwent—incone
benefits, and wage-| oss supptenrentalt benefits terninates on
the expiration of 400 46t weeks after the date of injury,

except as provided in subsection (7).
(4) TEMPORARY PARTI AL DI SABI LI TY. - -
(a) In case of tenporary partial disability, benefits

shal | be based upon actual wage | oss and shall not be subject

to the mininmumconpensation rate set forth in s. 440.12(2).

The compensation shall be equal to 80 percent of the

di fference between 80 percent of the enployee's average weekly

wage and the salary, wages, and other renuneration the

enpl oyee is able to earn, as conpared weekly; however, the

weekly wage-|oss benefits shall fay not exceed an anpunt equa
52
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to 66 2/3 percent of the enpl oyee's average weekly wage at

the tinme of injury. ta—eorder—to—stapt-fythe—conparison—of—the

HRjuret—worker—s—pay—per+ods—The anount deternined to be the

sal ary, wages, and other renmuneration the enployee is able to

earn shall in no case be less than the sum actually being
earned by the enpl oyee, including earnings fromsheltered
enpl oynent .

(b) \Whenever a tenporary partial wage-loss benefit as

set forth in paragraph (a) may be payabl e, the enpl oyee has

t he burden of establishing that any wage loss clained is the

result of the conpensable injury. The enpl oyee shall al so have

the burden of showing that his or her inability to obtain

enpl oynent or to earn as much as he or she earned at the tine

of his or her industrial accident is due to physica

[imtation related to his or her accident and not because of

econom ¢ conditions, the unavailability of enploynent or his

or her own m sconduct. \Wage-loss forns and job search reports

shall be mailed to the enployer, carrier, or servicing agent

within |4 days after such benefits are due. Failure of an

enpl oyee to tinely request henefits and file the appropriate

job search forns showi ng that he or she | ooked for a mini num

of 5 jobs where enploynent was actually available in each

bi weekly period after the enpl oyee knew that a job search was

requi red, whether he or she has been advi sed by the enpl oyer,

carrier, servicing agent, or his or her attorney, shall result

in benefits not being payable during the tinme that the

enpl oyee fails to tinely file his or her request for wage-I| oss
53
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benefits and the job search reports. If the enpl oyee

voluntarily limts his or her incone or fails to accept

enpl oynent comensurate with his or her abilities, or is

ternminated from enpl oynent due to his or her own ni sconduct,

it shall be presuned, in the absence of evidence to the

contrary, that the salary, wages, and ot her renuneration that

t he enpl oyee was able to earn, for such period that the

enpl oyee voluntarily linmted his or her incone, failed to

accept enpl oyment conmensurate with his or her abilities, or

was termnated fromenpl oynent due to his own nisconduct, is

t he anount whi ch woul d have been earned if the enpl oyee had

not linmted his or her incone or failed to accept appropriate

enpl oynent or had not been term nated from enpl oynent due to

his or her own nisconduct. Such anobunt shall be applied

agai nst the next three biweekly paynents. |In the case of an

enpl oyee who has not voluntarily linmted his or her incone,

who has not failed to accept enpl oynment conmensurate with his

or her abilities, or who was not term nated from enpl oynent

due to his or her own nisconduct, and who has made a good

faith attenpt to find enpl oynent where enpl oynent exists but

renmai ns unenployed, it shall be presuned that the sal ary,

wages, and other renuneration the enployee is able to earn was

zero for each week that the enpl oyee nade a good faith attenpt

to find enploynent within his or her physical and vocationa

capabilities. However, beginning on the 13th week after the

enpl oyee has received the first paynent of a tenporary partial

wage-| oss benefit, if the enpl oyee does not obtain and

nmai ntai n enpl oynent, the enployer or carrier may show that the

sal ary, wages, and other renuneration the enployee is able to

earn is greater than zero by proving the existence of actua

j ob openings within a reasonabl e geographi cal area which the
54
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enpl oyee is physically and vocationally capabl e of perform ng,

in which case the anpunt the enployee is able to earn nay be

deened to be the anobunt the judge of conpensation clains finds

that the enpl oyee could earn in such jobs. Such anpunt shal

be applied against the next three hiweekly paynents. Such

(c) Tenporary partial wage-loss benefits are not

payable to illegal aliens or an enpl oyee who does not have the

requi red docunents to work in the United States.

(d) Tenporary partial wage-loss benefits together with

tenporary total disability benefits shall be paid during the

conti nuance of such disability, not to exceed a period of 200

weeks. Once the enpl oyee reaches the maxi mum nunber of weeks,

benefits shall cease and the injured worker's permanent

i mpai rnent nust be det erm ned.

(10) EMPLOYEE ELI G BLE FOR BENEFI TS UNDER THI S CHAPTER
AND FEDERAL OLD- AGE, SURVI VORS, AND DI SABI LI TY | NSURANCE
ACT. - -

(a) Weekly conpensation benefits payabl e under this
chapter for disability resulting frominjuries to an enpl oyee
who becones eligible for benefits under 42 U S.C. s. 423 shal
be reduced to an anount whereby the sum of such conpensation
benefits payabl e under this chapter and such total benefits
ot herwi se payable for such period to the enpl oyee and her or
hi s dependents, had such enpl oyee not been entitled to
benefits under this chapter, under 42 U S C. ss. 402 or and
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1| 423, does not exceed 80 percent of the enployee's average

2 | weekly wage, including the additional average weekly

3 | conpensation benefits all owed under paragraph (1) (f). However,
4| this provision shall not operate to reduce an injured worker's
5| benefits under this chapter to a greater extent than such

6 | benefits woul d have otherw se been reduced under 42 U S.C. s.
7| 424(a). This reduction of conpensation benefits is not

8 | applicable to any conpensation benefits payable for any week

9 | subsequent to the week in which the injured worker reaches the
10 | age of 62 years.

11 Section 11. Paragraph (b) of subsection (2) of section
12 | 440.191, Florida Statutes, is anended to read:

13 440. 191 Enpl oyee Assi stance and Onbudsman O fice. --

14 (2)

15 (b) If at any tinme the enployer or its carrier fails
16 | to provide benefits to which the enpl oyee believes she or he
17 ) is entitled, the enployee shall contact the office to request
18 | assistance in resolving the dispute. The enpl oyee shal

19 | sinultaneously notify the enployer, the enployer's carrier
20| and the carrier's attorney, if known, in witing of the
21 | benefits to which the enpl oyee believes he or she is entitled
22 | and for which he or she is requesting the assi stance of the
23| office. The office shall investigate the dispute and shal
24 | attenpt to facilitate an agreenent between the enpl oyee and
25| the enployer or carrier. The enpl oyee, the enployer, and the
26 | carrier shall cooperate with the office and shall tinely
27 | provide the office with any docunents or other information
28| that it may require in connection with its efforts under this
29 | secti on.
30 Section 12. Subsection (8) of section 440.192, Florida
31| Statutes, is anended to read:
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1 440.192 Procedure for resolving benefit disputes.--

2 (8) Wthin 14 days after receipt of a petition for

3| benefits by certified mail, the carrier nust either pay the

4 | request ed benefits wthout—prejudice—toits—right—to—deny

5 | wthin—120—days—froemreceirpt—of—the—petition or file a notice
6 | of denial with the division. The carrier nust list al

7 | benefits requested but not paid and explain its justification
8 | for nonpayment in the notice of intent denial. A-ecartier—that
9 ) - . :

10

11

12

13

14

15

16 Section 13. Subsections (6) and (11) of section

17 | 440.20, Florida Statutes, are anended to read:

18 440.20 Tinme for paynent of conpensation; penalties for
19 | I ate paynent. --

20 (6) |If any installnment of conpensation for death or
21 | dependency benefits, disability, permanent inpairnent, or wage
22 | l oss payable without an award is not paid within 14 # days

23| after it becones due, as provided in subsection (2),

24 | subsection (3), or subsection (4), there shall be added to

25| such unpaid installnment a punitive penalty of an anbunt equa
26 | to 20 percent of the unpaid installnment or $5, which shall be
27 | paid at the sane tine as, but in addition to, such install nent
28 | of conpensation, unless notice is filed under subsection (4)
29 | or unl ess such nonpaynent results fromconditions over which
30| the enployer or carrier had no control. Wen any install nent
31 | of conpensation payable wi thout an award has not been paid
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within 14 # days after it becane due and the clai mant
concl udes the prosecution of the claimbefore a judge of
conpensation clainms wthout having specifically clained
addi tional conpensation in the nature of a penalty under this
section, the claimant will be deened to have acknow edged
that, owing to conditions over which the enployer or carrier
had no control, such installnment could not be paid within the
period prescribed for paynent and to have waived the right to
cl ai m such penalty. However, during the course of a hearing,
t he judge of conpensation clains shall on her or his own
notion rai se the question of whether such penalty should be
awar ded or excused. The division may assess without a hearing
the punitive penalty against either the enpl oyer or the
i nsurance carrier, depending upon who was at fault in causing
the delay. The insurance policy cannot provide that this sum
will be paid by the carrier if the division or the judge of
conpensation clains deternmines that the punitive penalty
shoul d be made by the enployer rather than the carrier. Any
additional installnent of conpensation paid by the carrier
pursuant to this section shall be paid directly to the
enpl oyee.

(11)(a) Upon joint petition of all interested parties,
a |l unp-sum paynent in exchange for the enployer's or carrier's
release fromliability for future nedical expenses, as well as
future paynents of conpensation expenses and any ot her
benefits provided under this chapter, shall be allowed at any
time in any case in which the enployer or carrier has filed a
witten notice of denial within 120 days after the date of the
injury, and the judge of conpensation clains at—a—hearingto
consider—the—setttenent—proposat finds a justiciable
controversy as to legal or nedical conpensability of the
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1| clainmed injury or the alleged accident. The enpl oyer or

2| carrier may not pay any attorney's fees on behalf of the

3| claimant for any settlenent under this section unless

4 | expressly authorized el sewhere in this chapter. Upon the joint
5] petition of all interested parties and after giving due

6 | consideration to the interests of all interested parties, the
7 | judge of conpensation clains may enter a conpensation order

8 | approving and authorizing the discharge of the liability of

9| the enpl oyer for conpensation and renedi al treatnent, care,

10 | and attendance, as well as rehabilitation expenses, by the

11 | paynent of a lunp sum Such a conpensation order so entered
12 | upon joint petition of all interested parties is not subject
13| to nodification or review under s. 440.28. If the settlenment
14 | proposal together with supporting evidence is not approved by
15| the judge of conpensation clains, it shall be considered void.
16 | Upon approval of a lunp-sum settlenent under this subsection
17 | the judge of conpensation clains shall send a report to the
18 | Chief Judge of the anpbunt of the settlenent and a statenent of
19 | the nature of the controversy. The Chief Judge shall keep a
20 | record of all such reports filed by each judge of conpensation
21| clainms and shall submit to the Legislature a summary of al
22 | such reports filed under this subsection annually by Septenber
23 | 15.
24 (b) Upon joint petition of all interested parties, a
25 | | unp-sum paynent in exchange for the enployer's or carrier's
26 | release fromliability for future nmedical expenses, as well as
27 | future paynents of conpensation and rehabilitati on expenses,
28 | and any ot her benefits provided under this chapter, may be
29| allowed at any tine in any case after the injured enpl oyee has
30 | attai ned maxi mum nedi cal inprovenment. Wien the claimant is
31 | represented by counsel, final approval of the | unp-sum
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1| settlenent agreenent, as provided for in a joint petition and
2| stipulation, shall be approved by entry of an order within 7
3| days after the filing of such joint petition and stipul ation
4| without a hearing, unless the judge of conpensation clains

5| determines, in his or her discretion, that additiona

6| testinony is needed before such settlenent can be approved or
7 | di sapproved and so notifies the parties. |In hearings conducted
8 | for purposes of approving or disapproving a | unp-sum

9| settlenent agreenent, the judge of conpensation clains shal
10| all ow any party to appear by tel ephone unl ess circunstances,
11)in the judge's discretion, require live testinony and shal

12 | al so give consideration to other neans by which the econonic
13 | burden on parties may be mninized. An enpl oyer or carrier nay
14 | not pay any attorney's fees on behalf of the claimnt for any
15| settlenent, unless expressly authorized el sewhere in this

16 | chapter. A conpensation order so entered upon joint petition
17 ) of all interested parties shall not be subject to nodification
18 | or review under s. 440.28. However, a judge of conpensation
19 | clains is not required to approve any award for | unp-sum
20 | paynent when it is determ ned by the judge of conpensation
21| clains that the paynent being nmade is in excess of the value
22 | of benefits the claimnt would be entitled to under this
23 | chapter. The judge of conpensation clains shall nmake or cause
24| to be made such investigations as she or he considers
25 | necessary, in each case in which the parties have stipul at ed
26 | that a proposed final settlenent of liability of the enpl oyer
27 | for conpensation shall not be subject to nodification or
28 | revi ew under s. 440.28, to determ ne whet her such fina
29 | disposition will definitely aid the rehabilitation of the
30| injured worker or otherwise is clearly for the best interests
31| of the person entitled to conpensation and, in her or his
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di scretion, may have an investigation made by the
Rehabilitation Section of the Division of Wrkers'
Conpensation. The joint petition and the report of any

i nvestigation so nmade will be deened a part of the proceeding.
An enpl oyer shall have the right to appear at any hearing
pursuant to this subsection which relates to the discharge of
such enployer's liability and to present testinony at such
hearing. The carrier shall provide reasonable notice to the
enp
the enpl oyer of her or his rights to appear and testify. Wen

oyer of the tinme and date of any such hearing and i nform

the claimant is represented by counsel or when the clainant
and carrier or enployer are represented by counsel, fina
approval of the lunp-sum settl enent agreenent, as provi ded for
in ajoint petition and stipulation, shall be approved by
entry of an order within 7 days after the filing of such joint
petition and stipulation without a hearing, unless the judge
of conpensation clains determines, in her or his discretion
that additional testinony is needed before such settlenent can
be approved or di sapproved and so notifies the parties. The
probability of the death of the injured enpl oyee or other
person entitled to conpensation before the expiration of the
period during which such person is entitled to conpensation
shall, in the absence of special circunmstances nmaki ng such
course inproper, be deternmined in accordance with the nost
recent United States Life Tables published by the Nationa
Office of Vital Statistics of the United States Departnent of
Heal th and Human Services. The probability of the happening of
any ot her contingency affecting the anbunt or duration of the
conpensation, except the possibility of the remarriage of a
surviving spouse, shall be disregarded. As a condition of
approving a | unp-sum paynent to a surviving spouse, the judge
61
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1| of conpensation clains, in the judge of conpensation clains'

2| discretion, may require security which will ensure that, in

3| the event of the renmarriage of such surviving spouse, any

4 | unaccrued future paynents so paid nmay be recovered or recouped
5] by the enployer or carrier. Such applications shall be

6 | considered and deternined in accordance with s. 440. 25.

7 (c) This section applies to all clains that the

8 | parties have not previously settled, regardl ess of the date of
9 | acci dent.

10 Section 14. Section 440.34, Florida Statutes, is

11 | anended to read:

12 440.34 Attorney's fees; costs.--

13 (1) A fee, gratuity, or other consideration may not be
14 | paid for services rendered for a clainmant in connection with
15| any proceedi ngs arising under this chapter, unless approved as
16 | reasonabl e by the judge of conpensation clains or court having
17 | jurisdiction over such proceedings. Except as provided by this
18 | subsection, any attorney's fee approved by a judge of

19 | conpensation clains for services rendered to a clai mant nust
20 | equal to 20 percent of the first $5,000 of the amount of the
21 | benefits actually paid pursuant to an order or joint

22 | stipul ati on secured, 15 percent of the next $5,000 of the

23 | anobunt of the benefits actually paid pursuant to an order or a
24 | joint stipulation seeured, 10 percent of the remaining anount
25| of the benefits actually paid pursuant to an order or a joint
26 | stipul ati on seeured to be provided during the first 10 years
27 | after the date the claimis filed, and 5 percent of the

28 | benefits actually paid pursuant to an order or a joint

29 | stipul ati on seecured after 10 years. However,—the—judge—of

30 | eonpensation—ctatns——shatH—consider—the—fottowng—factors—n
31 | each—case—antd—ray—+hcrease—or—decrease—the—attoerney-—s—fee—+-
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15 (2) Under no circunstances shall an attorney's fee be
16 | awarded except on a contingency basis. Calculation of attorney
17 | fees based on an hourly rate is prohibited.

18 (3) No prejudgnent or postjudgnent interest shall be
19 | included in attorney fees awarded pursuant to this section

20 (4) The enpl oyee shall be given notice of the attorney
21| fee hearing and shall have the right to testify at such

22 | hearing. The enpl oyee shall receive a copy of any stipulation
23 | or order awardi ng attorney fees.

24 (5) 2y In awarding a reasonable claimant's attorney's
25| fee, the judge of conpensation clains shall consider only

26 | those benefits to the claimant that the attorney is

27 | responsi ble pursuant to an order or joint stipulation for

28 | seeuring. The anount, statutory basis, and type of benefits
29 | obtai ned through legal representation shall be |isted on al

30| attorney's fees awarded by the judge of conpensation cl ai ns.
31 | For purposes of this section, the term"benefits paid secured"
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nmeans benefits obtained as a result of the claimant's
attorney's legal services rendered in connection with the
petition etarmfor benefits. However, such term does not
i nclude future nedical benefits to be provided on any date
nore than 5 years after the date the petition etarmis filed
(6)3)y If the claimant should prevail in any

proceedi ngs before a judge of conpensation clains or court,
there shall be taxed agai nst the enpl oyer the reasonable costs
of such proceedings, not to include the attorney's fees of the
claimant. A clainmant shall be responsible for the paynent of
her or his own attorney's fees, except that a clai mant shal
be entitled to recover a reasonable attorney's fee froma
carrier or enployer:

(a) Against whom she or he successfully asserts a
petition etarm for nmedical benefits only, of an ampbunt of at

| east $1,000,if the claimant has not filed or is not entitled

to file at such tine a petition etarmfor disability,
per manent i npairnment, wage-loss, or death benefits, arising
out of the sane accident; or

(b) In any case in which the enployer or carrier files
a notice of denial, which notice denies the benefits

sought ,with the division and the injured person has enpl oyed
an attorney in the successful prosecution of the petition
except on issues as to the average weekly wage etam or

(c) In a proceeding in which a carrier or enployer
denies that an injury occurred for which conpensation benefits
are payable, and the clainmant prevails on the issue of
conpensability; or

(d) In cases where the claimnt successfully prevails
in proceedings filed under s. 440.24 or s. 440. 28.
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7 (7)t4)r In such cases in which the claimant is

8 | responsible for the paynent of her or his own attorney's fees,
9 | such fees are a lien upon conpensation payable to the

10 | clai mant, notw thstanding s. 440. 22.

11 (8)¢5)y If any proceedings are had for review of any

12 | petition etam award, or conpensation order before any court,
13| the court may award the injured enpl oyee or dependent an

14 | attorney's fee to be paid by the enployer or carrier, inits
15| discretion, which shall be paid as the court may direct when
16 | benefits have been awarded to the cl ai rant pursuant to the

17 | appeal. In no event shall a fee be nore than $125 per hour

18 (9) 6y A judge of conpensation clainms nmay not enter an
19 | order approving the contents of a retainer agreenent that

20| permits the escrowi ng of any portion of the enployee's

21 | conpensation until benefits have been secured.

22 Section 15. Section 440.594, Florida Statutes, is

23 | created to read:

24 440.594 Records and reports.--Each enpl oyer shall keep
25| true and accurate work records, containing such information as
26 | the division may prescribe, for purposes of properly conplying
27 | with the coverage requirenents of this chapter. Such records
28 | shall be open to inspection and be subject to being copied by
29 | the division at any reasonable tine and as often as nmay be

30 | necessary. The division may require from any enpl oyer any

31| reports, with respect to persons enpl oyed by the enpl oyer,
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deened necessary for the effective adnmnistration of this

chapter. Information revealing the enployer's or individual's

identity, obtained fromthe enpl oyer or fromany individua

pursuant to the administration of this chapter, shall be

confidential and exenpt fromthe provisions of s. 119.07(1),

except to the extent necessary for the proper investigation to

i nsure proper conpliance with the coverage provisions of this

chapter.

Section 16. Section 440.595, Florida Statutes, is
created to read

440.095 QGCaths and witnesses.--1n discharging the
duties inposed by this chapter to ensure proper conpliance

with the coverage provisions of this chapter, the division nay

admi ni ster oaths and affirmati ons and i ssue subpoenas to

conpel the attendance of w tnesses and the production of

books, papers, correspondence, nenoranda, and ot her records

deened necessary as evidence in connection with ensuring

proper conpliance with the coverage provisions of this

chapter.

Section 17. 440.596, Florida Statutes, is created to
read:

440.596 Florida Wrkers' Conpensati on Managenent
Board. - -

(1) A nonprofit corporation to be known as the

Fl ori da Wrkers' Conpensati on Managenent Board, |ncorporated"

is hereby created. The board shall operate pursuant to a plan

devel oped by the board of directors of the board and approved

by the division. The board is not a state agency, board, or

comm Sssi on.

(2) The Legislature declares the purpose of the board

is to provide nmanagenent operations and services necessary for
66
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the administration of the workers' conpensation system under

chapter 440 that are nore efficiently perforned by private

enterprise. The Legislature finds that transferring nost of

the division's duties to the board will provide the state with

t he resources to undertake and focus on functions that are

appropriate and within the purview of state governnent and

that using private enterprise facilitates an efficient cost

effective systemthat will nore quickly respond to dynanic

changes within the conpensati on system
(3) The board shall consist of 9 nenbers, 8 of which
shal | be appointed by the Governor. The Governor shall appoint

4 menbers as representatives of labor interests and 4 nenbers

as representatives of enployers. A ninth nenber shall be

el ected by a mpjority vote of the board of directors. Two

nenbers appoi nted as representatives of |abor interests and

two nenbers appointed as representati ves of nmanagenent

interests shall be appointed for two year terns. The renmining

appoi ntees shall serve for four year terns. Thereafter, al

nenbers shall serve for terns of 4 years, except any vacancy

shall be filled by appointnent for the renainder of the term

Menbers may be reappoi nted but may not serve for nore than 2

consecutive terms. Al nenbers shall have significant

experience in the workers' conpensation system nust not have

an ownership or material financial interest in any entity

receiving paynents under the conpensation system and nay not

receive contracts fromthe board for services while serving on

the board or within two years after serving on the board.

(4) Each nenber is accountable to the Governor for

proper performance of his or her duties as a nenber of the

board. The Governor may renove fromoffice any nmenber for

nmal f easance, ni sfeasance, neglect of duty, drunkenness,
67
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i nconpetence, or pernanent inability to performofficial

duties, or for pleading guilty or nolo contendere to, or

havi ng been adj udicated guilty of, a first degree m sdeneanor

or a felony.

(5) Menbers shall serve without salary, but shall be

rei mbursed for actual and necessary expenses incurred in the

perfornmance of his or her official duties as a nenber, in

accordance with s. 112.061. Menbers shall not be subject to

any liability under any theory of recovery w thout a show ng

of fraud or mali ce.

(6) Any noneys appropriated to the board for purposes

of this section shall be adninistered by the board as provided

in this subsection. On or before Septenber 1, the board shal

submit a plan of operation to the division for review. The

pl an shall provide for efficient adm nistration and pronpt

processing of forns, efficient nethods of data collection, and

creation of alternative dispute resolution systens that wll

facilitate a self executing workers' conpensation system The

pl an may be anended at any tine by the board or upon request

by the departnent. The plan and any anendnents to the plan are

subj ect to approval by the departnent. The plan shall

(a) Authorize the board to engage in the activities

necessary or incidental to provide the managenent functions

necessary for the operation of the workers' conpensation

system
(b) Provide consulting services to the division and

t he depart nent.

(c) Authorize the board to borrow noney.

(d) Authorize the efficient processing of reports, and

ot her reporting requirenents required by | aw
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(e) Authorize the board to develop alternative dispute

nechani sns, including funding of personnel, equi pnent, and

facilities, that will enhance the expeditious resol ution of

conflicts between injured enpl oyees and the enpl oyer or

carrier.
(f) Authorize the board to enter contractua

arrangenents with the state that will allow for the purchase

or | ease of surplus office equi pnent, conputers, or data

systens fromthe division or any other entity of the state,

and that will allow for an efficient transition of functions

fromthe division to operations by the board.

(g) Provide for annual reports to the departnent on

expendi tures and conpl etion of plan objectives and incl ude

reconmendations for future plan goals.

(h) Authorize the board to del egate, and enter

contractual arrangenents for administering and conpl eti ng,

board responsibilities.

(i) Provide for the processing and di ssem nation of

payrments approved by the division fromthe Special Disability
Trust Fund.
(j) Provide for a retirenent programfor plan

enpl oyees. The retirenent programshall provide credit for

years of service in working for the departnent.

(7)(a) The board shall enploy a chief operating

of ficer who shall conduct the daily operations of the board in

accordance with policies established by the board and who

shal | otherwi se inplenent board policy. The chi ef operating

of ficer shall hire personnel according to policies adopted by

the board to assist in conpleting the board' s objectives.

(b) Al personnel hired by the board, including the

chi ef executive officer, are board enpl oyees who serve at the
69
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pl easure of the board and are not subject to state enpl oyee

hiring and term nation requirenents.

(8) The board shall appoint a standing technica

advi sory comnittee to advise the board on the inplications of

data reporting requirenents and recomend alternative

reporting and processing requirenents that will enhance plan

efficiency. The technical advisory committee shall be

appoi nted by the chief executive officer, with the concurrence

of the board, and shall include representatives of insurance

entities fromgroup self-insurance funds authorized by s.

624. 462, assessable nmutual insurers authorized under s.

628. 6011, and insurers licensed to wite workers' conpensation

and enployer's liability insurance in this state.

Section 18. Section 442.003, Florida Statutes, is
amended to read:

442.003 Legislative intent.--It is the intent of the
Legi sl ature to enhance occupati onal safety and health in this

state through the inplenentati on and nai nt enance of policies,
procedures, practices, rules, and standards that reduce the
i nci dence of enpl oyee acci dents, occupational diseases, and
fatalities conpensabl e under chapter 440. The Legislature
further intends that the brwisten—of—Safety—of—the Departnent
of Labor and Enpl oynent Security devel op a neans by which it
can identify individual enployers with a high frequency or
severity of work-related injuries; conduct safety inspections
of those enpl oyers; and assist those enployers in the
devel opnent and i npl enentati on of enpl oyee safety and health
prograns. In addition, it is the intent of the Legislature
t hat t he brviston—eof—Safety—of—the Departnent of Labor and
Enpl oynent Security admi nister the provisions of this chapter;
provi de assistance to enpl oyers, enployees, and insurance
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1| carriers; and enforce the policies, rules, and standards set
2| forth in this chapter

3 Section 19. Section 442.014, Florida Statutes, is

4 | anended to read:

5 442.014 Division cooperation with Federal Governnent;
6 | exenption fromdivision ef—Safety requirenents. --

7 (1) The division shall cooperate with the Federa

8 | Governnent so that duplicate inspections will be avoi ded yet
9 | assure safe places of enploynent for the citizens of this

10 | state.

11 (2) Except as provided in this section, a private

12 | sector enployer is not subject to the requirenents of the

13 | division ef—Safety if:

14 (a) The enployer is subject to the federal regulations
15|1in 29 CF. R ss. 1910 and 1926; and

16 (b) The enpl oyer has adopted and inplenented a witten
17 | safety programthat conforms to the requirenents of 29 C.F. R
18 | ss. 1910 and 1926; and

19 (c) An enployer with 20 or nore full-tinme enpl oyees
20 | shall include provisions for a safety committee in the safety
21| program The safety conmittee nust include enpl oyee
22 | representation and nust neet at |east once each cal endar
23 | quarter. The enpl oyer nust nmake adequate records of each
24 | neeting and nmaintain the records subject to inspections under
25 | subsection (3). The safety conmmittee shall, if appropriate,
26 | make recomendations regardi ng i nprovenents to the safety
27 | program and corrections of hazards affecting workplace safety;
28 | and
29 (d) The enployer provides the division ef—Safety with
30| a witten statenent that certifies conpliance with this
31 | subsecti on.
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(3) The division ef—Safety may enter at any reasonabl e
time any place of enploynent for the purposes of verifying the
accuracy of the witten certification. If the division of
Safety determnes that the enpl oyer has not conplied with the
requi rements of subsection (2), the enployer shall be subject
to the rules of the division ef—Safety until the enpl oyer
conplies with subsection (2) and recertifies that fact to the
di vi si on of—Safety.

(4) This section shall not restrict the division ef
Safety fromperformng any duties pursuant to a witten
contract between the division ef—Safety and the Federa
Cccupational Safety and Health Adm nistration (OSHA)

Section 20. Section 442.023, Florida Statutes, is
amended to read:

442.023 Matters within jurisdiction of the division ef
Safety; false, fictitious, or fraudulent acts, statenents, and
representations prohibited; penalty; statute of
limtations.--A person may not, in any matter within the

jurisdiction of the division ef—Safety—of—thebepartrent—of
tabor—and—Erptoyrent—Seecuri+ty, knowingly and willfully falsify
or conceal a material fact; nmake any false, fictitious, or
fraudul ent statenent or representation; or nmake or use any
fal se docunent, knowi ng the sane to contain any false
fictitious, or fraudulent statement or entry. A person who
violates this section commits a ni sdeneanor of the second
degree, punishable as provided in s. 775.082 or s. 775.083.
The statute of limtations for prosecution of an act conmtted
in violation of this section is 5 years after the date the act
was conmitted.

Section 21. Section 442.20, Florida Statutes, is
amended to read:
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1 442.20 Workpl ace safety. --

2 (1) The division ef—Safety—wthin—theDepartent—of
3 | tabor—and—Emptoyrent—Seecurity shall assist in nmaking the

4 | workpl ace a safer place to work and decreasi ng the frequency
5] and severity of on-the-job injuries.

6 (2) The division eF—Safety shall have the authority to
7 | adopt rules for the purpose of assuring safe working

8| conditions for all workers by authorizing the enforcenent of
9| effective standards, assisting and encouragi ng enpl oyers to
10 | mai ntain safe working conditions, and by providing for

11 | education and training in the field of safety.

12 (3) The provisions of chapter 440 which pertain to
13 | workpl ace safety shall be applicable to the division of

14 | Safety.

21 Section 22. Section 627.0915, Florida Statutes, is

22 | anended to read:

23 627.0915 Rate filings; workers' conpensation

24 | drug-free workpl ace, and safe enpl oyers. --The Departnent of

25 | I nsurance shall approve rating plans for workers' conpensation
26 | insurance that give specific identifiable consideration in the
27 | setting of rates to enployers that either inplenent a

28 | drug-free workpl ace program pursuant to rul es adopted by the
29 | Division of Wrkers' Conpensation of the Departnent of Labor
30 | and Enpl oynent Security or inplenent a safety program approved
31| by the division ef—Safety pursuant to rul es adopted by the
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1| division ef—Safety—of—theDbPepartrent—of—tabor—and—Enptoeynrent
2 | Seeurity or inplenent both a drug-free workpl ace program and a
3| safety program The plans nust take effect January 1, 1994,

4 | nust be actuarially sound, and nust state the savings

5] anticipated to result from such drug-testing and safety

6 | prograns.

7 Section 23. Section 627.212, Florida Statutes, is

8 | anended to read:

9 627.212 Workpl ace safety program surcharge. --The

10 | departnent shall approve a rating plan for workers

11 | conpensation coverage insurance that provides for carriers
12 | voluntarily to i npose a surcharge of no nore than 10 percent
13| on the premiumof a policyholder or fund nenber if that

14 | policyhol der or fund nenber has been identified by the

15| Division of Wrkers' Conpensation Safety of the Departnent of
16 | Labor and Enpl oynent Security as having been required to

17 | inpl enent a safety program and having failed to establish or
18 | maintain, either in whole or in part, a safety program The
19 | division shall adopt rules prescribing the criteria for the
20 | enpl oyee safety prograns.
21 Section 24. Paragraph (b) of subsection (4) of section
22| 627.311, Florida Statutes, is anended to read:
23 627.311 Joint underwriters and joint reinsurers.--
24 (4)
25 (b) The operation of the plan shall be governed by a
26 | pl an of operation that is prepared at the direction of the
27 | board of governors. The plan of operation nmay be changed at
28 | any tinme by the board of governors or upon request of the
29 | departnent. The plan of operation and all changes thereto are
30 | subject to the approval of the departnent. The plan of
31 | operation shall:
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1. Authorize the board to engage in the activities
necessary to inplenent this subsection, including, but not
limted to, borrow ng noney.

2. Develop criteria for eligibility for coverage by
the plan, including, but not linmted to, docunented rejection
by at least two insurers which reasonably assures that
i nsureds covered under the plan are unable to acquire coverage
in the voluntary market. Any insured nay voluntarily elect to
accept coverage froman insurer for a preniumequal to or
greater than the plan premumif the insurer witing the
coverage adheres to the provisions of s. 627.171

3. Require notice fromthe agent to the insured at the
time of the application for coverage that the application is
for coverage with the plan and that coverage nmay be avail abl e
t hrough an insurer, group self-insurers' fund, commerci al
sel f-insurance fund, or assessable nutual insurer through
anot her agent at a | ower cost.

4. Establish prograns to encourage insurers to provide
coverage to applicants of the plan in the voluntary nmarket and
to insureds of the plan, including, but not limted to:

a. Establishing procedures for an insurer to use in
notifying the plan of the insurer's desire to provide coverage
to applicants to the plan or existing insureds of the plan and
in describing the types of risks in which the insurer is
interested. The description of the desired risks nust be on a
f orm devel oped by the plan.

b. Developing forns and procedures that provide an
insurer with the information necessary to determ ne whet her
the insurer wants to wite particular applicants to the plan
or insureds of the plan.
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c. Devel oping procedures for notice to the plan and
the applicant to the plan or insured of the plan that an
insurer will insure the applicant or the insured of the plan
and notice of the cost of the coverage offered; and devel opi ng
procedures for the selection of an insuring entity by the
applicant or insured of the plan

d. Provide for a narket-assistance plan to assist in
the placenent of enployers. Al applications for coverage in
the plan received 45 days before the effective date for
coverage shall be processed through the market-assi stance
pl an. A narket-assi stance plan specifically designed to serve
t he needs of small good policyhol ders as defined by the board
nmust be finalized by January 1, 1994.

5. Provide for policy and clains services to the
i nsureds of the plan of the nature and quality provided for
insureds in the voluntary narket.

6. Provide for the review of applications for coverage
with the plan for reasonabl eness and accuracy, using any
avail able historic information regarding the insured.

7. Provide for procedures for auditing insureds of the
pl an which are based on reasonabl e busi ness judgnent and are
designed to nmaxinize the likelihood that the plan will coll ect
t he appropriate prem uns.

8. Authorize the plan to ternminate the coverage of and
refuse future coverage for any insured that submits a
fraudul ent application to the plan or provides fraudul ent or
grossly erroneous records to the plan or to any service
provider of the plan in conjunction with the activities of the
pl an.

9. Establish service standards for agents who submit
busi ness to the plan.
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10. Establish criteria and procedures to prohibit any
agent who does not adhere to the established service standards
from placi ng business with the plan or receiving, directly or
indirectly, any conmi ssions for business placed with the plan

11. Provide for the establishnment of reasonable safety
prograns for all insureds in the plan. At the direction of the
board, the Division of Wrkers' Conpensati on Safety shal
provide inspection to insureds and applicants for coverage in

the plan identified as high-risk insureds by the board or its
desi gnee.

12. Authorize the plan to term nate the coverage of
and refuse future coverage to any insured who fails to pay
prem uns or surcharges when due; who, at the tinme of
application, is delinquent in paynents of workers
conpensation or enployer's liability insurance prem uns or
surcharges owed to an insurer, group self-insurers' fund,
commerci al self-insurance fund, or assessabl e nutual insurer
licensed to wite such coverage in this state; or who refuses
to substantially conply with any safety prograns reconmended
by the plan.

13. Authorize the board of governors to provide the
services required by the plan through staff enployed by the
pl an, through reasonably conpensated service providers who
contract with the plan to provide services as specified by the
board of governors, or through a conbination of enpl oyees and
servi ce providers.

14. Provide for service standards for service
provi ders, nethods of deterni ning adherence to those service
st andards, incentives and disincentives for service, and
procedures for term nating contracts for service providers
that fail to adhere to service standards.
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1 15. Provide procedures for selecting service providers
2 | and standards for qualification as a service provider that

3 | reasonably assure that any service provider selected wll

4| continue to operate as an ongoi ng concern and is capabl e of

5] providing the specified services in the nmanner required.

6 16. Provide for reasonable accounting and

7 | data-reporting practices.

8 17. Provide for annual review of costs associated with
9| the administration and servicing of the policies issued by the
10| plan to deternmine alternatives by which costs can be reduced.
11 18. Authorize the acquisition of such excess insurance
12 | or reinsurance as is consistent with the purposes of the plan
13 19. Provide for an annual report to the departnent on
14 | a date specified by the departnment and contai ni ng such

15| information as the departnent reasonably requires.

16 20. Establish multiple rating plans for various

17 | classifications of risk which reflect risk of |oss, hazard

18 | grade, actual |osses, size of premium and conpliance with

19| loss control. At |east one of such plans nust be a
20| preferred-rating plan to accommopdate smal | - prem um
21| policyholders with good experience as defined in
22 | sub-subparagraph 22. a.
23 21. Establish agent commi ssion schedul es.
24 22. Establish three subplans as foll ows:
25 a. Subplan "A" nust include those insureds whose
26 | annual preni um does not exceed $2,500 and who have neither
27 | incurred any lost-tine clains nor incurred nedical-only clains
28 | exceeding 50 percent of their premumfor the i mediate 2
29 | years.
30 b. Subplan "B" nust include insureds that are
31| enployers identified by the board of governors as high-risk
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enpl oyers due solely to the nature of the operations being
perforned by those insureds and for whom no nmarket exists in
the voluntary nmarket, and whose experience nodifications are
| ess than 1.00.

c. Subplan "C' nust include all other insureds wthin
t he pl an.

Section 25. Section 440.4416, Florida Statutes, is
her eby repeal ed.

Section 26. This act shall take effect October 1 of
the year in which enacted.
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l EE IR b I b b I S S b S I S b b S I b B S b
2 HOUSE SUMVARY
3
Del etes the Division of Safety of the Departnent_ of Labor
4 and Enpl oynent SecurltY and provi des for the Division of
Wor kers' Conpensation to assune the duties and
5 responsibilities of the D vision of Safety. Creates the
Wor kers' Conpensation Appeal s. Conm ssion to review orders
6 of judges of conpensation clains in workers' conpensation
proceedi ngs. Prohibits the construction industry from
7 electln? exenption fromworkers' conpensation, provisions.
Eli m nates inpairnment ratings and requires objective
8 nedi cal findings for Psychlatrlc disability. 1ncreases
penal ti es agai hst enpl oyers who do not carry workers
9 conpensati on coverage. Provides for requests for .
al ternative nmedical "care. Provides for rehabilitation
10 providers' right to nedical records. Provides for
I ndependent nedi cal exam nations, Provides for inform
11 and formal grievance procedures in nmanaged care
arrangenentS. Revises provisions relating to
12 deterim nations of pay, excludes average weekly wage
i ssues fromattorney's fee cal cul ations, and provides for
13 use of actual wages” earned Revi ses provisions providing
for paynent of conpensation for disability re!atlnP_to
14 permanent total disability, tenporary total disability,
ermanent i npalirnment and wage-| oss benefits, and
15 tenporary partial disability to increase benefits to
injured workers. Replaces criteria, procedures, and
16 requi rements for paynent of supplenental benefits with
such provisions for wage-|oss benefits. Provides for
17 approval of lunp sumseéttlenent agreenents. Carifies
award of attorney's fees, prohibifs attorney's fees based
18 on an hourly rate and prescri bes award of a torney‘s f ees
on a contingency basis, elimnates interest on atforney's
19 fees, and requitres notice to enployees of attorney fee
hear| ngs. Requires enployers to keep records and reports.
20 Provi dés for oaths and wi tnesses. Creates the Florida
Wor kers' . Conpensati on Managenent Board as a nonprofit,
21 corporation to provide management operations and services
necessarY to adm nister the"workers conpensation system
22 Repeal s the Wrkers' Conpensation Oversight Board. See
bill for details.
23
24
25
26
27
28
29
30
31
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