Fl ori da House of Representatives - 1997 HB 397
By Representatives Lippnan and Safl ey

1 Abill to be entitled

2 An act relating to international banking;

3 anending s. 655.059, F.S.; providing for access

4 to books and records of international banking

5 corporations under certain circunstances;

6 anending s. 663.01, F.S.; revising a

7 definition; amending s. 663.07, F.S.

8 clarifying exclusion of certain deposits,

9 borrowi ngs, and credit of international banking
10 facilities fromtotal assets and liabilities;
11 clarifying certain cash and security deposit
12 requi renments for international bank agencies or
13 i nternational branches; creating ss.

14 663. 16-663.181, F.S.; providing for |iquidation
15 of international bank agenci es and branches;

16 providing definitions; providing for possession
17 of a business and property by the Departnment of
18 Banki ng and Fi nance; providing for inventory of
19 assets; providing for wages; providing for

20 deposit of certain assets; providing for

21 appoi nt nent of agents and judges; providing for
22 repudi ati on of contracts; providing for

23 liability on repudiation or ternination of

24 contracts; providing for retention of certain
25 security interests under qualified financial

26 contracts; providing for effects on | eases

27 under repudi ated contracts; providing for

28 ef fect of possession of an internationa

29 banki ng corporation by the departnent;

30 providi ng for damages; requiring notice of

31 t aki ng possession; providing criteria;
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1 providing for disposition of certain property;

2 providing for clains; providing procedures;

3 exenpting the departnent from paying certain

4 fees; providing for chall engi ng possession of

5 an international banking corporation by the

6 departnent; repealing s. 663.02(2), F.S.

7 relating to applicability of certain state

8 banking laws to certain financial institutions;

9 providing an effective date.

10

11| Be It Enacted by the Legislature of the State of Florida:

12

13 Section 1. Subsection (1) of section 655.059, Florida
14 | Statutes, is anended to read:

15 655. 059 Access to books and records; confidentiality;
16 | penalty for disclosure. --

17 (1) The books and records of a financial institution
18 | are confidential and shall be nmade avail abl e for inspection
19 | and exami nation only:

20 (a) To the departnent or its duly authorized

21 | representative

22 (b) To any person duly authorized to act for the

23| financial institution

24 (c) To any federal or state instrunentality or agency
25| authori zed to inspect or exam ne the books and records of an
26 | insured financial institution

27 (d) Wth respect to an international banking

28 | corporation, to the hone-country supervisor of the

29 | corporation, provided:

30

31

2
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1. The supervisor provides advance notice to the

departnent that the supervisor intends to exanine the Florida

of fice of the corporation

2. The supervisor confirns to the departnent that the

pur pose of the exam nation is to ensure the safety and

soundness of the corporation.

3. The books and records pertaining to custoner

deposit, investnment, and custodial accounts are not disclosed

to the supervisor.

4, At any tine during the conduct of the exanination

the departnent reserves the right to have an exam ner present

or to participate jointly in the exam nation

For purposes of this paragraph, "hone-country supervisor"

neans the governnental entity in the corporation's hone

country with responsibility for the supervision and regul ati on

of the corporation.

(e) td)y As conpelled by a court of conpetent
jurisdiction;

(f) ey As conpelled by |egislative subpoena as
provided by law, in which case the provisions of s. 655.057
appl y;

(g) tH)> Pursuant to a subpoena, to any federal or state
| aw enforcenent or prosecutorial instrunentality authorized to
i nvestigate suspected crimnal activity;

(h)tg) As authorized by the board of directors of the
financial institution; or

(i) th)y As provided in subsection (2).

Section 2. Subsection (8) of section 663.01, Florida
Statutes, is anended to read:
663.01 Definitions.--As used in this part, the term
3

CODI NG Wor ds st+ieken are del etions; words underlined are additions.




Fl ori da House of Representatives - 1997 HB 397

114- 255- 97
1 (8) "International representative office" neans an
2| office of a—r+epresentative—of an international banking
3| corporation organi zed and |icensed under the |laws of a foreign
4] country that is established or naintained in this state for
5| the purpose of engaging in the activities described in s.
6 | 663. 062, or any person whose prinmary business is to engage in
7 | such activities, on behalf of such international banking
8| corporation, froman office located in this state.
9 Section 3. Subsections (5) and (8) of section 663. 07,
10| Florida Statutes, are anended to read:
11 663. 07 Asset nmintenance or capital equival ency. --
12 (5) The term"assets" as used in this section excludes
13 | accrued i ncone and anounts due fromother offices or branches
14 | of, and wholly owned, except for a nom nal nunber of
15 ] directors' shares, subsidiaries of the international banking
16 | corporation in question. The term"liabilities" as used in
17 | this section excludes accrued expenses and anounts due and
18 | other liabilities to branches, offices, agencies, and wholly
19 | owned, except for a nom nal nunber of directors' shares,
20 | subsidiaries of the international banking corporation in
21 | question, and such other liabilities as the departnent may
22 | specify by rule. International banking facility deposits,
23 | borrowi ngs, and extensions of credit are excluded fromthe
24 | total liabilities and total assets of an international bank
25| agency or international branch unless the departnent
26 | determines that inclusion of international banking facility
27 | deposits, borrow ngs, and extensions of credit is necessary to
28 | ensure the mai ntenance of a sound financial condition, protect
29 | depositors, creditors, and the public interest, and nmintain
30| public confidence in the business of the international bank
31| agency or international branch. Exeept—as—the—departwent—rmay

4
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(8) Regardless of whether an international bank agency

or international branch conplies with the requirenents of this

section pursuant to subsections (1) or (3),if, by reason of

t he exi stence, or the potential occurrence, of unusual or
extraordi nary circunstances, the departnent finds it necessary
or desirable for maintaining a sound financial condition
protecting creditors and the public interest, and nmintaining
public confidence in the business of the international bank
agency or international branch it may by order require such

i nternational bank agency or international branch banking
corpoeration to deposit cash or and eligible securities with a
bank or trust conpany located in this state, or to hold in

this state assets acceptable to the departnent in an aggregate

anount that bears such relationship as the departnent

prescribes to the aggregate liabilities of the internationa

bank agency or international branch ra—aramrount—mot—exceeding
twi-ece—the—afpunt—regutred—under—subsecton—~(1). TFhe—assets
. I beheld " " I .
AT I . it e I w
" I e . | banki .
destgrates—and—the—departhent—approves—
Section 4. Sections 663.16, 663.17, 663.171, 663.172,
663. 173, 663.174, 663.175, 663.176, 663.177, 663.178, 663.18,
and 663.181, Florida Statutes, are created to read:
663.16 Definitions.--As used in ss. 663.17-663. 181
the term

5
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(1) "Business and property in this state" includes,

but is not linmted to, all property of the internationa

banki ng corporation, real, personal, or nixed, whether

tangi bl e or intangible:

(a) \Wherever situated, constituting a part of the

busi ness of the Florida agency and appearing on its books as

such.

(b) Situated within this state whether or not
constituting part of the business of the Florida agency or so

appearing on its books.

(2) "dains" neans debts, obligations, deposits, and

other simlar itens that the departnent takes possession of
pursuant to s. 663.17(1).
(3) "Creditors" and "depositors" neans the owners of

cl ai ms.
(4) Except where the context otherw se requires,

i nternational banking corporation" or "corporation" neans any

i nternational bank agency operating in this state.

(5) "Oficer" neans the agent or other person in

charge of an international banking corporation

(6) "Affiliate" neans any person or group of persons

acting in concert that controls, is controlled by, or is under

common control of an international banking corporation

(7) "Control" neans any person or group of persons

acting in concert, directly or indirectly, owning,

controlling, or holding the power to vote nore than 50 percent

of the voting stock of a conpany, or having the ability in any

manner to elect a mpjority of directors of a corporation, or

ot herwi se exercising a controlling influence over the

managenent and policies of a corporation as determ ned by the

depart nent.
6
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(8) "Qualified financial contract" neans any

securities contract, commodity contract, forward contract,

i ncludi ng spot and forward forei gn exchange, repurchase

agreenent, swap agreenent, or any sinilar agreenent, any

option to enter into any such agreenent, including any

conbi nati on of the foregoing, and any nmster agreenent for

such agreenents. Such nmaster agreenent, together with al

suppl enents thereto, shall be treated as one qualified

financial contract, provided that such contract, option, or

agreenent, or conbination of contracts, options, or agreenents

is reflected in the books, accounts, or records of the

i nternational banking corporation or a party provides evidence

of such agreenent. The departnent nmay define, by rule,

securities contract, commodity contract, forward contract,

repur chase agreenent, or swap agreenent, and may, by rule or

order, deternine any other agreenent to be a qualified

financial contract for the purpose of this subsection. The

departnent may prescribe such rules relating to qualified

financial contracts and netting thereof as the departnent

deens appropri ate.

(9) "dobal paynent net paynent obligation" nmeans the

amount, if any, owed by an international banking corporation

as a whole to a party, after giving effect to the netting

provisions of a qualified financial contract, with respect to

all transactions subject to netting under such qualified

financial contract.

(10) "d obal net paynent entitlenent" neans the

anmount, if any, owed by a party or that would be owed if the

rel evant agreenents provided for paynents to either party upon

ternination thereof under any and all circunstances, to an

i nternational banking corporation as a whole, after giving
7
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1| effect to the netting provisions, with respect to al

2 | transactions subject to netting under such qualified financial
3| contract.

4 (11) "Branch or agency net obligations" neans, with

5| respect to a qualified financial contract, the anpunt, if any,
6 | that woul d have been owed by the international banking

7| corporation to a party after netting only those transactions
8| entered into by the branch or agency and such party under such
9| qualified financial contract.

10 (12) "Branch or agency net paynents entitlenent”

11| neans, with respect to a qualified financial contract, the

12 | amount, if any, that would have been owed by a party to the
13 | international banking corporation after netting only those

14 | transactions entered into by the branch or agency and such

15| party under such qualified financial contract.

16 663. 17 Liquidation; possession of business and

17 | property; inventory of assets; wages; depositing collected

18 | assets; appointing agents; appointnent of judges.--

19 (1) The departnent may, at its discretion, take

20 | possession of the business and property in this state of any
21 | international banking corporation that has been licensed to
22 | operate in this state upon finding that the corporation's

23 | international bank agency operating in this state has viol ated
24 | any |l aw, has neglected or refused to conply with the terns of
25| a duly issued order of the departnent, is insolvent or

26 | imminently insolvent, or is transacting business in an

27 | unsound, unsafe, or unauthorized manner such that the

28 | corporation is threatened with i mm nent insolvency, or that
29 | the corporation is in liquidation at its donicile or

30| el sewhere. Title to such business and property shall vest by
31| operation of law in the departnent upon taking possession

8
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Thereafter, the departnent shall liquidate or otherw se dea

wi th such business and property in accordance with the

provisions of this part, chapter 658, and any ot her provision

relating to the liquidation of banking corporations. The

departnent may deal with such busi ness and property and

prosecute and defend any and all actions relating to the

liquidation. Only the clainms of creditors of the internationa

banki ng corporation arising out of transactions those

creditors had with the international banking corporation's

i nternational bank agency or agencies located in this state

shal | be accepted by the departnent for paynent out of the

busi ness and property which it has taken possession of in this

state. Acceptance or rejection of such clains by the

departnent shall not prejudice any creditor's rights to

ot herwi se share in other assets of the international banking

corporation. The following clains shall not be accepted by the

departnent for paynent out of the business and property in the

departnent's possession in this state:

(a) dainms which woul d not represent an enforceabl e

| egal obligation against an international bank agency if such

agency were a separate and i ndependent |legal entity.
(b) Anpunts due and other liabilities to other
of fi ces, agencies, and branches of and affiliates of such

i nternational banking corporation

(2) \Whenever all accepted clains, together with

i nterest on such clains, and the expenses of the liquidation

have been paid in full or properly provided for, the

departnent, upon the order of a court of conpetent

jurisdiction, shall transfer the remining assets to the

principal office of such international banking corporation, or

to the duly appointed domciliary |iquidator or receiver of
9
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such corporation. Dividends and other anpunts that renmain

uncl ai nred or unpaid and are in the possession of the

departnent for 6 nonths after such transfer shall be deposited

by the departnent as provided by | aw

(3) When the departnent takes possession of the

property and busi ness of any international banking

corporation, the departnent shall

(a) Gve notice of such fact to all corporations,

uni ncor por at ed associ ati ons, partnerships, governnental

entities, and other entities and individuals known by the

departnent to hold any assets of such corporation. No

cor poration, unincorporated association, partnership,

governnental entity, or other entity or individual having

noti ce or know edge that the departnent has taken possession

of such corporation shall have a lien or charge for any

payrment, advance, or clearance thereafter nade agai nst any of

the assets of such corporation for liability thereafter

i ncurred.
(b) Upon written demand of the departnent, any

cor poration, unincorporated associ ation, partnership,

governnental entity, or other entity or individual holding

assets of such corporation shall deliver such assets to the

departnent and shall be discharged fromliability with respect

to any clai mupon such assets; provided, such demand shall not

affect the right of a secured creditor with a perfected

security interest, or other valid lien or security interest

enforceabl e against third parties, to retain collateral

i ncluding any right of such secured creditor under any

security agreenent related to a qualified financial contract

to retain collateral and apply such collateral in accordance

with the provisions of the financial institutions codes.
10
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1 (c) Nothing in paragraphs (a) and (b) shall affect any
2| right of set-off pernmitted under applicable |aw, provided, in
3| connection with the liquidation of an international bank

4 | agency of any other international banking corporation pursuant
5]to this part, no entity or individual may set off the business
6| and property in this state of an international banking

7 | corporation being liquidated under this subsection, against

8| the liabilities of such corporation other than those that

9| arise out of transactions engaged in by such entity or

10 | individual with such international bank agency. For purposes
11| of this paragraph, liabilities shall be deened to include, in
12 | the case of qualified financial contracts, the |l esser of the
13| two anounts calculated with respect to any such qualified

14 | financial contract pursuant to s. 663.172(3), and this

15 | paragraph shall not be deened to authorize set-off except as
16 | ot herwi se perni ssible under applicable | aw.

17 (4) Any international banking corporation of which the
18 | departnent has taken possession or which is operating under

19 | restrictions inposed by duly constituted authority may be

20 | pernmitted to resune busi ness subject to the departnent's

21 | discretion and any conditions which the departnent nmay inpose.
22 (5) After the departnent takes possession of and

23 | determines to liquidate the property and busi ness of any

24 | international banking corporation, the departnent shall nake
25| an inventory, in duplicate, of the assets of such corporation
26 | One copy of such inventory shall be filed in an office of the
27 | departnent and one copy shall be filed with a court of

28 | conpetent jurisdiction in the county in which the principa

29 | office of such corporation is |ocated.

30 (6) Notwithstanding s. 658.84, all wages actually

31| owing to the enpl oyees of an international banking corporation

11
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1| for services rendered within 3 nonths prior to the date

2 | possessi on was taken by the departnent, and not exceedi ng

3 [$2,000 to each enployee, shall be paid prior to the paynent of
4 | any other debt or claim and, in the discretion of the

5] departnent, may be paid as soon as practicable after taking

6 | possession, except that at all tines the departnent shal

7 | reserve such funds as will, in the departnment's opinion, be

8| sufficient for the expenses of administration

9 (7) The departnent is authorized, upon taking

10 | possession of any international banking corporation, to

11| liquidate the affairs of such corporation and to do all acts
12 | and to nmake such expenditures as in the departnent's judgnent
13 | are necessary to conserve the assets and busi ness of the

14 | corporation. The departnent shall proceed to collect the debts
15 ) due to the corporation. The departnent may, upon an order of a
16 | court of conpetent jurisdiction, sell, assign, conpromse, or
17 | ot herwi se di spose of all bad or doubtful debts held by, and
18 | conproni se cl ai n6 agai nst, such corporation, other than

19 | deposit clains, provided, whenever the principal anount of any
20 | such debt or claimowed by or owing to such corporation does
21| not exceed $50,000, the departnent nmay sell, assign

22 | conprom se, or otherw se di spose of such debt or clai mupon
23| such terns as the departnent nmay deemto be in the best

24 | interests of such corporation wherever situated. Wien the rea
25 | property of an international banking corporation, to be

26 | di sposed of pursuant to this subsection, is located in a

27 | county in this state other than a county in which an

28 | application to the court for |leave to dispose is nade, the

29 | departnent shall file a certified copy of the order of such
30 | court authorizing such disposal in the office of the clerk of
31| the county in which such real property is |ocated

12
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1 (8) Mboneys collected by the departnent in |iquidating
2| an international banking corporation shall be:

3 (a) Deposited on demand, tinme or otherwise, in one or
4 | nore banks, associations, or trust conpani es organi zed under
5|the laws of this state and, in the case of insolvency or

6| voluntary or involuntary liquidation of the depositary, such
7 | deposits shall be entitled to priority of paynent equally with
8| any other priority given under the financial institutions

9 | codes;

10 (b) Deposited on demand, tinme or otherwise, in one or
11| nore national banks with a principal office located in this
12 | state and with total assets exceeding $1 billion; or

13 (c) Invested in obligations of the United States, or
14 | obligation for which the full faith and credit of the United
15| States is pledged to provide for the paynent of interest and
16 | princi pal .

17 (9) The departnent nmay appoint one or nbre persons as
18 | agent or agents to assist in the liquidation of the business
19 | and affairs of any international banking corporation in the
20 | departnent's possession. The departnent shall file a

21 | certificate of such appointnent in one of the departnent's

22 | offices and shall file a certified copy of such certificate
23| with a court of conpetent jurisdiction in the county in which
24 | the principal office of such corporation is located in this
25| state. The departnment may enpl oy such counsel and expert

26 | assistants under such titles that the departnent shall assign
27| to them and may retain such officers or enployees of such

28 | corporation as the departnent deens necessary in the

29 | liquidation and distribution of the corporation's assets. The
30 | departnent may require such security as it nmay deem proper

31
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1| fromthe agents and assi stants appointed pursuant to the

2| provisions of this subsecti on.

3 (10) Wen the departnent has taken possession of and

4] is liquidating the business and property in this state of any
5] international banking corporation under the provisions of this
6| part, the departnent shall be entitled to the appointnent of a
7] single judge to supervise the liquidation in the judicial

8| circuit in which the principal office of such corporation is
9| located. Such judge shall have the power to order expedited or
10| sinplified procedures or order a reference whenever necessary
11| to resolve a matter in such liquidation

12 (11) The conpensation of agents and any ot her

13 | enpl oyees appointed by the departnent to assist in the

14 | liquidation of an international bank agency, the distribution
15 ) of its assets, or the expenses of supervision, shall be paid
16 | out of the assets of the agency in the hands of the

17 | departnent. Expenses of |iquidation and approved clains for

18 | fees and assessnents due the departnent shall be given first
19 | priority anpbng unsecured creditors.

20 663. 171 Liquidation; repudiation of contracts. --

21 (1) Except as otherwi se provided in this section, when
22 | the departnent has taken possession of the business and

23 | property in this state of an international banking

24 | corporation, the departnent may assune or repudi ate any

25| contract, including an unexpired | ease, of the corporation

26 (a) To which such corporation is a party.

27 (b) The performance of which the departnent, inits

28 | di scretion, determ nes to be burdensone.

29 (c) The repudiation of which the departnent, inits

30| discretion, determines will pronpte the orderly adninistration
31| of the corporation's affairs.

14
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(2) After the expiration of 90 days after the date the

departnent takes possession of an international banking

corporation, any party to a contract with such corporati on may

demand in witing that the departnent assune or repudi ate such

contract. If the departnent has not assuned or repudiated the

contract within 15 cal endar days after the date of receipt of

such demand, the affected party may bring an action in a court

of conpetent jurisdiction in the county in which the principa

office of the corporation is |ocated to obtain an order

requiring the departnent to assune or repudiate the contract.

If the departnent has not assunmed or repudi ated the contract

by at least 1 nonth before the last date for filing clains

agai nst the corporation, such contract shall be deened

r epudi at ed
(3) Notwithstandi ng subsection (2), with respect to an

unexpired | ease of the corporation for rental of real property

under which the corporation was a |l essee, if the departnment

remai ns in possession of the | easehold, the departnent shal

not be required to assune or repudi ate such | ease and nay

continue in possession of such | easehold for the renmninder of

the termof the |ease in accordance with the terns of the

| ease; provided, if the departnment |ater repudi ates the | ease

before the end of the | ease term any anbunts that may be due

the lessor with respect to such | ease shall be cal cul ated as

provi ded by | aw

(4) Notwithstandi ng any other provision of this

section relating to liquidating an international banking

corporation, the departnent shall not assume or repudi ate any

gualified financial contract that the international bank

agency entered into which is subject to a nmulti-branch or

nul ti-agency netting agreement or arrangenent that provides
15
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1| for netting present or future paynent obligations or paynment

2| entitlenents, including term nation or close-out val ues
3|lrelating to the obligations or entitlenents, anobng the parties
4] to the contract and agreenent or arrangenent and the

5| departnment nmay, but shall not be required to, assune or

6 | repudiate any other qualified financial contract an

7 | international bank agency entered into; provided, upon the

8 | repudiation of any qualified financial contract or the

9| ternmnation or liquidation of any qualified financial contract
10 ) in accordance with its terns, the liability of the departnent
11 | under such qualified financial contract shall be deternined in
12 | accordance with s. 663.172.

13 663.172 Liability on repudiation or termnation of

14 | contracts. --

15 (1) Except as otherwi se provided in this section, upon
16 | the repudiation or termnation of any contract pursuant to s.
171 663. 171, the liability of the departnent shall be linited to
18 | the actual direct conpensatory danages of the parties to the
19 | contract, deternined as of the date the departnent took

20 | possession of the international banking corporation. The

21 | departnent shall not be liable for any future wages other than
22 | severance paynents, to the extent such paynents are reasonabl e
23 | standards, or for paynents for future service, costs of cover,
24 | or any consequential, punitive, or exenplary danages, danmges
25| for lost profits or |ost opportunity, or damages for pain and
26 | suffering.

27 (2) Except as otherwise provided in this section, the
28 | liability of the departnent, upon the repudi ati on of any

29 | qualified financial contract or in connection with the

30| termination or liquidation of any qualified financial contract
31| in accordance with the ternms of such contract, shall be

16
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1|limted as provided in subsection (1), except conpensatory

2 | damages shall be deened to include nornmal and reasonabl e costs
3| of cover or other reasonabl e neasures of damages used anpng

4 | participants in the market for qualified financial contract

5| clains, calculated as of the date of repudiation or the date

6| of the termination of such qualified financial contract in

7 | accordance with the terns of the contract. Upon the

8 | repudiation of any qualified financial contract or in

9| connection with the termi nation or liquidation of any

10| qualified financial contract in accordance with the ternms of
11 | such contract, the departnent shall be entitled to damages and
12 | such damages shall be paid to the departnent upon witten

13 | denand fromthe departnment to the other party or parties to

14 | the contract.

15 (3) In the case of the liquidation of an internationa
16 | bank agency of an international banking corporation by the

17 | departnent, with respect to qualified financial contracts

18 | subject to netting agreenents or arrangenents that provide for
19 | netting present or future paynent obligations or paynent

20 | entitlenents, including ternmnation or close-out val ues

21 | relating to the obligations or entitlenents, anong the parties
22| to the contracts and agreenents or arrangenents, the liability
23| of the departnment to any party to any such qualified financial
24 | contract upon the repudiation or in any connection with the

25| termination or liquidation of such qualified financial

26 | contract in accordance with the terns of such contract shal

27 | be linted to the | esser of:

28 (a) The global net paynent obligation; or

29 (b) The branch to agency or agency to agency net

30 | paynent obligation

31

17
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(4) The liability of the departnment to a party under

this section shall be reduced by any anobunt otherw se paid or

received by the party with respect to the gl obal net paynent

obligation pursuant to such qualified financial contract

which, if added to the liability of the departnent under

subsection (1), would exceed the gl obal net paynent

obligation. The liability of the departnent under this section

to a party to a qualified financial contract also shall be

reduced by the fair market val ue or the anpbunt of any proceeds

of collateral that secures and has been applied to satisfy the

obligations of the international banking corporation to the

party pursuant to such qualified financial contract. If

netting under the applicable netting agreenent or arrangenent

results in a branch to agency net paynent entitl enent,

not wi t hst andi ng any provision in any such contract that

purports to effect a forfeiture of such entitlenent, the

departnment may make written demand for and shall be entitled

to received fromthe party to such contract an anpbunt not to

exceed the |l esser of the gl obal net paynent entitlenent or the

branch to agency net paynent entitlenent.

(5) The liability of a party under this section shal

be reduced by any anount otherwi se paid to or received by the

departnent or any other |iquidator or receiver of the

i nternational banking corporation with respect to the gl oba

net paynment entitlenent pursuant to such qualified financial

contract which, if added to the liability of the party under

this section, would exceed the gl obal net paynents

entitlenent. The liability of a party under this section to

t he departnment pursuant to such qualified financial contract

al so shall be reduced by the fair market val ue of the anpunt

of any proceeds of the collateral that secures and has been
18
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applied to satisfy the obligations of the party to the

i nternational banking corporation pursuant to such qualified

financial contract.

663.173 Qualified financial contract; net obligation

and net entitlenment.--A party to a qualified financial

contract with an international banking corporation, possession

of which has been taken by the departnent pursuant to s.

663. 17, which party has a perfected security interest in

collateral or other valid lien or security interest in

coll ateral enforceable against third parties pursuant to a

security arrangenent related to such qualified financial

contract, may retain all such collateral and, upon repudiation

or termnation of such qualified financial contract in

accordance with the terns of the contract, nay apply such

collateral in satisfaction of any clains secured by the

collateral provided the total anmount so applied to such clains

shall in no event exceed the gl obal net paynent obligation, if

any.
663. 174 Repudi ation; |ease, | essee, or lessor; real or

personal property.--

(1) |If the departnent repudi ates a | ease of an

i nternational banking corporation, the real or persona

property under which the corporation was a | essee, the |essor

under such | ease shall be entitled to file a claimw th the

departnment for the |esser of:

(a) The anpunt designated as |iqui dated damages

contained in the | ease between the corporation and the | essor

(b) The anpbunt equal to 1 year's rent under the terns

of the repudi ated | ease; or

(c) An anount equal to the rent for the remaining term

of the | ease.

19
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(2) |If the departnent repudi ates the | ease of an

i nternational banking corporation for the rental of rea

property under which the corporation was the | essor and the

| ease was not in default at the tinme of the repudiation, the

| essee under such | ease my:

(a) Treat the |lease as term nated by such repudiation

and vacate the prenises; or

(b) Remain in possession of the | easehold interest for

t he bal ance of the termof the |lease, and for any renewal or

extensi on of such termthat is enforceable by such | essee

under applicabl e non-insolvency |law, unless the | essee

defaul ts under the terns of the | ease after the date of such

repudiation. |If the | essee renmins in possession of the

| easehold interest, the | essee shall continue to pay to the

departnent the contractual rent pursuant to the terns of the

| ease after the date of the repudiation of such | ease and nay

of fset agai nst such rent paynent any danmges whi ch may accrue

due to nonperfornance of any obligation of the corporation

under the | ease after the date of repudiation

The departnent shall not be liable to the | essee for any

danmages arising after such date as a result of the repudiation

ot her than the anpbunt of any offset allowed under this

paragraph. Nothing in this subsection prohibits the departnent

fromentering into a new contract with the | essee for the

rental of the | easehold which was the subject of the

repudi at ed | ease.

(3) Except as otherw se provided, notw thstanding any

provision in an unexpired | ease or other contract or in

applicable law, a contract or unexpired | ease of an

i nternational banking corporation may not be terninated or
20
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nodi fied by any party other than the departnent w thout the

concurrence of the departnent, and any right or obligation

under such contract or | ease nay not be terninated or

nodi fied, at any tine after the departnent has taken

possession, solely pursuant to a provision in such contract or

| ease purporting to allow ternination or nodification upon the

departnent's taking possession or upon the insolvency or

liquidation or deterioration of the financial condition of the

cor porati on.

(4) Nothing in this section affects the right of a

party to contract with an international banking corporation to

seek performance of such contract or danmges under such

contract in any other jurisdiction; provided, the departnent

shall not be liable for the performance of such contract or

damages under such contract in any other jurisdiction

(5) The rights granted in this section are in addition

to any other rights available to the departnent under comon

| aw or any other |aw.

663. 175 Liquidation; continuation, stay, and

i njunction.--

(1) Except as provided in this section, the

departnent's taking of possession of any international banking

corporation and the |iquidation of the corporation shal

operate as a stay of and as an injunction against, as of the

date the departnment takes possession of the corporation and

applicable to all persons or entities:

(a) The commencenent or continuation, including the

i ssuance or enpl oynent of process, of a judicial

adm ni strative, or other action or proceedi ng agai nst the

corporation that was or could have been commenced before the

21
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1| taking of possession, or to cover a claimagainst the

2| corporation that arose before the taking of possession

3 (b) The enforcenent against the corporation, or the

4 | business and property of the corporation in this state, of a
5] judgnent obtained before the taking of possession

6 (c) Any act to obtain possession of property of the

7 | corporation or of property fromthe corporation or to exercise
8 | control over property of the corporation

9 (d) Any act to create, perfect, or enforce any lien

10 | agai nst property of the corporation

11 (e) Any act to create, perfect, or enforce agai nst

12 | property of the corporation any lien to the extent that such
13| lien secures a claimthat arose hefore the taking of

14 | possessi on.

15 (f) Any act to collect, assess, or recover a claim

16 | agai nst the corporation and the liquidation of the corporation
17 | does not operate as a stay of or as an injunction against the
18| claim

19 (2) The departnent's taking of possession of an

20 | internati onal banking corporation and the |liquidation of the
21 | corporation does not operate as a stay of or as an injunction
22 | agai nst:

23 (a)l. The filing of a claimin the liquidation of the
24 | corporati on;

25 2. The making of a denmand upon the departnent to

26 | assune or repudiate a contract of the corporation

27 3. The exercise of any set-off otherw se pernissible
28 | under applicable |law except limted by s. 663.17;

29 4. The right of any secured creditor with a perfected
30| security interest or other valid lien or security interest

31| enforceable against third parties to retain collateral

22
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i ncludi ng any right of such secured creditor under any

security agreenent related to a qualified financial contract

as defined in s. 663.17 to retain collateral and to apply such

collateral in accordance with s. 663.173;

5. Any autommtic ternmination in accordance with the

terns of any qualified financial contract or any right to

cause the termnation or liquidation of any qualified

financial contract, as defined in this part in accordance with

the terns of such contract;

6. Any right to offset or net out any termnation

val ue, paynment anount, or other transfer obligation arising

under or in connection with one or nore such qualified

financial contracts; or

7. The commencenent of an action under s. 663.181 or

any other action relating to the |liquidation of the

corporation before the court of conpetent jurisdiction

overseeing the liquidation of the corporation

(b) The commencenent or continuation of a crimnna

action or proceedi ng agai nst the corporation.

(c) The commencenent or continuation of an action or

proceedi ng pursuant to a governnental unit's police or

regul atory power.

(d) The enforcenent of a judgnment, other than nopney

judgnent, obtained in an action or proceeding by a

governnental unit to enforce such governmental unit's police

or regul atory power.

(e) The issuance to the corporation by a governnental

unit of a notice of tax deficiency.

(f) The commencenent or continuation of a judicial

action or proceeding by a secured creditor with a perfected

security interest, or other valid lien or security interest
23
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1| enforceabl e against third parties, including any right of such
2 | secured creditor under any security arrangenent related to a
3|l qualified financial contract to enforce such interest or lien
4 (3) Except as otherwi se provided in this section:

5 (a) The staying or enjoining of an act agai nst

6 | property of an international banking corporation under this

7 | section shall continue until such property is no |longer the

8 | property of the departnent in possession of the corporation

9 (b) The staying or enjoining of any other act under

10| this section shall continue until the departnent has concl uded
11| liquidating the corporation

12 (4) For good cause shown, on request of a party in

13| interest and after notice and hearing, a court of conpetent
14 | jurisdiction overseeing the liquidation of an internationa

15 | banki ng corporation may grant relief froma stay or injunction
16 | provided under this section, including, but not limted to,
17 | terminating, annulling, nodifying, or conditioning such stay
18 | or injunction.

19 (5) In the case of any willful violation of a stay or
20| injunction provided in this section by any person who has

21 | knowl edge of the departnent's taking of possession of an

22 | international banking corporation that is the subject of the
23| stay or injunction, the departnment shall recover actua

24 | damages, including costs and fees and, in appropriate

25 | circunstances, may recover punitive damges.

26 663. 176 Liquidation; notice of possession.--Wen the
27 | departnent has taken possession of an international banking
28 | corporation and has deternmined to |liquidate the corporation's
29 | affairs, the departnent shall notify all persons who may have
30 | clains agai nst the corporation to present such clains to the
31 | departnent and rmake proper proof of such clains within 4

24
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nont hs after the date of such notice and at a place specified

in the notice; provided, if the departnent finds that a

shorter period than 4 nonths will afford a reasonable tine for

presenting cl ains and maki ng proof of such clainms, the

departnment may specify such shorter period which shall in no

event be less than 30 days. In any event, the departnent shal

specify in such notice the last day for processing clains and

for maki ng proof of such clainms. The departnent shall cause

such notice to be nailed to all persons whose nanes appear as

creditors upon the books of the corporation. Such notice to

persons appearing as depositors shall be nailed to the address

appeari ng upon the deposit records or |edger of the

corporation. The departnent shall al so cause such notice to be

publ i shed biweekly in such newspaper or newspapers as the

departnment may direct in the county where the principal office

of the corporation in the state is located and, in the

departnent's discretion, el sewhere for publication 3

consecutive nonths, the first to be published nore than 90

days before the last day fixed in such notice for presenting

proof of clains. However, if the notice requires clains to be

presented within |l ess than 4 nonths, the departnent shal

cause such notice to be published weekly in such newspaper or

newspapers as the departnent nay direct for 3 consecutive

weeks, the first publication to be published nore than 21 days

before the last day fixed in such notice for presenting

clains. Such notice shall specify that all persons having

clains for priority of paynent shall nmake demand in witing

for priority in the proof of their clains. The departnent

shal |l have no power to accept any claimpresented after the

date specified in such notice as the | ast date for presenting

cl ai ns.
25
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663. 177 Disposition of property held as bailee or

depositary; opening of safe deposit boxes; disposal of

contents. - -
(1) The departnent may, after it has taken possession

of the business and property of an international banking

corporation, send a witten notice by registered nail to each

person cl ai nming, or appearing upon the books of the

corporation, to be:

(a) The owner of any personal property in the custody

or possession of the corporation, as bailee or depositary for

hire or otherw se, including the contents of any safe, vault,

or box opened after taking possession of such property for

nonpaynent of any rent; or

(b) The lessee of any safe, vault, or box, to such

person's | ast address appeari ng on the books of the

i nternational banking corporation or the | ast known address if

no address appears on such books, notifying such person to

renove all such property or the contents of any such safe,

vault, or box, within a period stated in such notice which

period shall be not |less than 60 days after the date of such

notice. The contract of bailnment or of deposit for hire, or

| ease of safe, vault, or box, if any, between the person to

whom such notice is nmailed and the corporation shall cease

upon the date for renoval fixed in such notice. Such persons

shal |l have a clai magainst the corporation for the anount of

unearned rent or charges, if any, paid by such person fromthe

date fixed in such notice, if the property or contents is

renoved on or before such date, or fromthe date of actua

renoval, if the property or contents is renoved after such

dat e.

26
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(2) |If such property or contents are not renoved, and

all rent or storage and other charges accrued up to that tine,

if any, are not paid, within the tine fixed by such notice,

t he departnment may cause such property to be inventoried, or

such safe, vault, or box, or any package, parcel, or

receptacle in the custody or possession of the corporation as

bail ee or depositary for hire or otherwi se, to be opened and

the contents, if any, to be renpved and inventoried. Such

property or contents shall be sealed by a notary public in a

package distinctly nmarked by the departnent with the nanme of

t he person in whose nane such property or such safe, vault,

box, package, parcel, or receptacle is recorded upon the books

of the corporation and a copy of such inventory shall be

certified and attached to such package by such notary public.

The package shall be kept in a place that the departnment

determ nes at the expense and risk of the person in whose nane

it is recorded until delivered to such person or until sold,

destroyed, or otherw se disposed of. Such package may, pendi ng

final disposition of its contents, be opened by the departnent

for inspection or appraisal or to enable the departnent to

exerci se any powers conferred or duties inposed by this part.

Whenever such package is opened, the departnment shall endorse

on the outside of the package the date of opening and

resealing and shall prepare an affidavit which shall be

attached to the package show ng the reason for opening and the

articles, if any, renoved fromthe package or placed or

repl aced in the package.

(3) At any tine prior to the sale, destruction, or

ot her disposition of the contents of the package, the person

i n whose nane the package is recorded may require the delivery

of the package upon the paynent of all rental or storage
27
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1| charges accrued, and all other charges or expenses paid or
2]incurred to the date of delivery with respect to such package
3| or contents of the package including the cost of inventorying
4] or of opening and inventorying, the fees of the notary public,
5] the cost of preparing and nmailing the notice, and adverti sing,
6|if any.

7 (4) After the expiration of 1 year after the mailing

8] of the notice required in subsection (1), the departnent nay
9| apply to a court of conpetent jurisdiction for an order

10 | aut hori zing the departnent to sell, destroy, or otherwi se

11 | di spose of the contents of such package. Wenever, pursuant to
12 | the provisions of this subsection, the departnent is given the
13 | power to sell the contents of any package, such power to sel
14 | shall be deened a power to sell in satisfaction of a lien for
15 | nonpaynent of rental or storage charges accrued, and all other
16 | charges and expenses paid or incurred to the date of sale with
17 | respect to such package and the contents of the package,

18 | i ncl udi ng charges and expenses described in subsection (3).

19 (5) The provisions of this section do not affect or

20 | preclude any other renedy, by action or otherwi se, for the

21 | enforcenent of clains or rights of the departnent, or of an
22 | international banking corporation of which the departnent is
23| i n possession, against the person in whose nane any property
24 | or any safe, vault, box, package, parcel, or receptacle is

25| recorded, or affect or bar the right of the departnent or the
26 | corporation to recover, before sale, any debt or claimdue to
27 | the departnent or the corporation, or, after sale, so nuch of
28 | the debt or claimas is not paid by the proceeds of the sale.
29 663.178 Cdainms; valuation; priority; listing; filing;
30 | obj ection; endorsenent; adverse interest.--

31
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1 (1) Proof of claimshall consist of a witten

2 | statenent under oath signed by the claimant or his or her

3| attorney in fact and shall be in such formas the departnent

4| requires.

5 (2) The departnent shall not accept a clai mbased on

6 | an agreenent with an international banking corporation unless

7| the agreenent is reflected on the accounts, books, or records

8| of the corporation or a creditor provides docunentary evidence
9| of such agreenent. The departnent nmay adopt any rul es

10 | determ ned necessary to i nplenent this section

11 (3) No claimor account of any secured cl ai mant or

12 | creditor shall be accepted at a sumgreater than the

13 | difference between the face value of the claimor account and

14 | the value of the security itself as of the comrencenent of the
15 ) liquidation unless the clainmant or creditor, prior to the

16 | expiration of the tinme fixed by the departnent for the

17 | presentation of clainms, surrenders his or her security to the

18 | departnent, in which event the claimor account nay be

19 | accepted in its full face anount.

20 (4) The departnent shall not determine priorities in

21 | accepting or rejecting clains and the acceptance by the

22 | departnent of a claimin which priority of paynent is denmanded
23| shall not entitle the claimant to priority. Accepted clains in
24 | which priority of paynent is denanded shall be presented to a

25| court of conpetent jurisdiction on notice to the clainmant for

26 | determination as to the priority of paynent of such clains.

27 | Except as otherwi se provided in ss. 663.17-663.181, all clains
28 | entitled to priority of paynent shall be paid ratably and

29 | proportionately.

30 (5) The departnent shall prepare in duplicate a

31| conplete list of all clains presented, specifying the nane of

29
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the claimant, the nature of the claim and the anount of such

claim Such list shall also contain a statenent of accounts

payabl e as shown by the books and records of the corporation

and as to which no clai ns have been presented, specifying the

nane of each person to whom such account appears to be

payabl e, the nature of the debt, and the anobunt of such claim

Wthin 60 days after the last date fixed in the notice to

creditors to present and nake proof of clains, the departnent

shall file one copy of such list in one of its offices for

public inspection and shall file one copy with a court of

conpetent jurisdiction in the county in which the principa

office of the corporation is |ocated.
(6) Wthin 40 days after the departnent has filed in
its office a copy of the list of clains required by subsection

(5), objections to any claimpresented or to any account

appearing on such list may be nmade by any party interested by

filing such objections with the departnent, in witing, signed

by the objector, and verified. Unless the departnent rejects

any claimor accounts to which objections have been filed with

it, the departnent shall, within 60 days after the tine to

file such objections has expired, apply to a court of

conpetent jurisdiction, upon notice to the objector, for an

order directing the departnent as to the disposition of such

clai mor account. The court nmay then di spose of such

obj ections or may order a reference for that purpose.

(7) The departnent shall, not |ater than 60 days after

the tine has expired to file objections to clains presented,

accept or reject, in whole or in part, every filed claim

except clainms as to which objections are still pending before

a court, and shall accept or reject, in whole or in part,

every account payable as shown by the books and records and as
30
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1| to which no claimhas been presented, except accounts as to

2 | which objections are still pending before a court. Wienever

3| the departnent accepts a portion of a claimor account and

4| rejects the remninder, the portion accepted and the portion

5| rejected shall, for the purpose of this section, each be

6 | deened separate clains or accounts.

7 (8) Every claimor account payabl e accepted by the

8 | departnent shall be endorsed as "accepted" and be filed so

9| endorsed. |If the departnent is unable, fromthe books,

10 | accounts, or records of an international banking corporation
11| to deternine the ownership of a claimor account payable or if
12 | for any other reason the departnent doubts the validity of any
13 | claimor account payable, the departnent shall reject such

14 | clai mor account payable and shall endorse the claimor

15 | account payable as "rejected" and file it as so endorsed. The
16 | departnent shall nmmil notice of such acceptance or rejection
17 | within 14 cal endar days after the departnent has accepted or
18 | rejected all clains filed. If a proof of claimhas been fil ed,
19 | such notice need be mailed only to the address appeari ng on
20| such claimand, if no proof of claimhas been filed, the
21| notice need be mailed only to the address appearing upon the
22 | books of the corporation. |f the departnent is unable fromthe
23 | proof of claimor the books and records of the corporation to
24 | identify a nane or address, such notice of rejection need not
25 | be given.
26 (9) Wthin 30 days after the departnent has accepted
27 | or rejected all clains filed, and all accounts payabl e as
28 | shown by the books and records as to which no cl ai ns have been
29 | presented, the departnent shall make a list of all such clains
30 | and accounts accepted or rejected by the departnent for public
31| inspection and file one copy of such list in an office of the
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1| departnent and one copy with a court of conpetent jurisdiction
2]in the county in which the principal Florida office of such

3| corporation is |ocated.

4 (10) Wen the departnent has accepted a filed claim

5] and has filed such claim endorsed as "accepted," the

6| claimant, unless priority of paynent has been denanded and

7| such claimis entitled by lawto priority of paynent, shall be
8| entitled to share ratably with other general creditors in the
9| distribution of the proceeds of the liquidation of the assets
10| of the international banking corporation; provided, any

11 | accepted claimor clainms for taxes owed to any taxing

12 | authority shall be paid in full, to the extent that assets of
13| the corporation are available, prior to the paynent of any

14 | other accepted claimpursuant to this section. If the clainant
15| has denanded priority of paynent, the recei pt and acceptance
16 | of ratabl e dividends shall be without prejudice to the right
17 | of such priority of paynent.

18 (11) Any person who fails to demand in witing

19 | priority of paynent as specified in the notice to file clains
20 | shall be deened to have wai ved and abandoned any right to such
21 | priority of paynent. Any person who fails to denmand in witing
22 | priority of paynent as provided in this section is not

23| entitled to nmaintain any action or proceeding for any priority
24 | of paynent. In any action or proceeding for priority of

25 | paynent, the claimant shall allege and prove that the claim
26 | upon which the action is instituted was filed and denmand for
27 | priority of paynent was nmade in witing.

28 (12) Wthin 6 nonths after the date the departnent

29 | files the list of clains and accounts payabl e which are

30 | accepted or rejected by the departnment, a clai mant whose claim
31| has been filed and has not been accepted by the departnent, or
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any person whose account payable as shown by the books and

records as to which no claimhas been presented, has not been

accepted by the departnent, may institute and maintain an

action against the international banking corporation. Such

action may be nmamintained only in a court of conpetent

jurisdiction in the county in which the principal Florida

of fice of such international banking corporation is |ocated.

(13) Alien shall not attach to any property or assets

of an international banking corporation as a result of any

judicial process after the departnent has taken possession of

the assets of the corporation

(14) No action shall be nmintai ned agai nst an

i nternational banking corporation while the departnent is in

possessi on of the affairs and busi ness of the corporation

unl ess brought within the period of linmtation specified in s.

663.17. In any action instituted agai nst such corporation

while the departnment is in possession of the corporation's

property and business, the plaintiff shall be required to

al | ege and prove that the clai mupon which the action is

instituted was filed and that such clai mhas not been accepted

or, in the case of an action upon an account as to which no

cl ai m has been presented, the plaintiff shall be required to

al | ege and prove that such account appeared upon the books and

records and that such account has not been accept ed.

(15) Notice to the departnment of an adverse interest

in a claimor account payable accepted by the departnent to

the credit of any person shall not require the departnent to

recogni ze such adverse clai nant unl ess the adverse cl ai mant

al so:

(a) Procures a restraining order, injunction, or other

appropriate process against the departnent froma court of
33
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1| conpetent jurisdiction in a cause instituted by the departnent
2] in which the person to whose credit such claimor account

3 | payabl e was accepted or his or her executor or admi nistrator

4] is made a party and served with summons; or

5 (b) Executes to the departnent, in a formand with

6 | sureties acceptable to the departnent, a bond i ndemi fying the
7 | departnent fromany and all liability, |oss, damage, cost, and
8 | expenses for and on account of the paynent of dividends.

9 (16) In any action or proceedi ng agai nst the

10 | departnent to recover dividends accepted, if there is any

11 | person who is not a party to the action who nakes such a

12 | claim the court in which the action or proceeding is pending
13| may, on the notion of the departnent, nake an order anendi ng
14 | the proceedi ngs nmaki ng such person a party to such action or
15| proceeding and the court shall thereafter proceed to deternine
16 | the rights and interests of the parties to such funds. The

17 | renedy provided in this section is in addition to and not

18 | exclusive of that provided in any other interpl eader.

19 663. 18 Fees.--The departnent is not required to pay
20| any fee to any clerk, sheriff, register, or other public
21| officer for entering, filing, docketing, registering,
22 | recordi ng, executing, or issuing a copy, transcript, extract,
23| or certificate of, or authenticating or exenplifying, any
24 | paper, record, or instrunent pertaining to the exercise by the
25 | departnent of any powers conferred or duties inposed upon the
26 | departnent by the provisions of this part, whether or not such
27 | paper, record, or instrunent is executed by the departnent and
28 | whether or not it is connected with an action. The term
29 |"action" is construed as including a special proceeding in any
30 | acti on.
31
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663. 181 Manner and tine within which taking possession

may be tested.--At any tine within 10 days after the

departnment has taken possession of the property and busi ness

of an international banking corporation, such corporation nmay

apply to a court of conpetent jurisdiction in the county in

which its principal office is located in this state for an

order requiring the departnent to show cause why the

departnment shoul d not be enjoined fromcontinui ng such

possessi on. The court may, upon good cause shown, direct the

departnent to refrain fromsuch proceedi ngs and to surrender

such possessi on.

Section 5. Subsection (2) of section 663.02, Florida
Statutes, is hereby repeal ed

Section 6. This act shall take effect October 1, 1997.

RSk S R R Ik S R R R S kS bk O S Rk S

HOUSE SUMVARY

Specifies conditions of access to the books and records
of an international banking corporation. Provides for
Bgsse33|on of an international banking corporation by the
partnent of Banking and Finance and for |iquidation of
%he 8u§|nFss and property of such corporation. See bil
or detaills.
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