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By Representative Lynn

1 Abill to be entitled

2 An act relating to public assistance; creating
3 s. 414.0951, F.S.; providing for drug testing
4 of applicants for and participants in WAGES,

5 Medi caid, and ot her public assistance prograns,
6 under the Departnent of Children and Fanily

7 Services; providing definitions; providing

8 state policy on drug testing; providing

9 expected outcone and objectives; providing for
10 standards; requiring certain notice to

11 applicants and participants; specifying types
12 of drug testing the departnent is authorized to
13 conduct; providing for the costs of drug

14 testing and drug abuse treatnent; requiring

15 certain confirmation of positive test results;
16 provi di ng procedures for drug testing,

17 notification of test results, retesting, and
18 chal | enge of test results; prohibiting an

19 applicant or participant fromparticipating in
20 work activities or support services or
21 receiving benefits, under specified conditions;
22 providing conditions for reinstatenent of an
23 applicant or participant; providing certain
24 protections; providing for hearing and appea
25 of departnent decisions; providing that federa
26 requi renments preenpt state | aw and rul es;
27 aut hori zi ng the departnent to adopt rules;
28 providing for review of federal |aw and
29 application for waivers; providing an effective
30 dat e.
31
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 414.0951, Florida Statutes, is
created to read
414.0951 Drug testing of applicants for and

participants in WAGES, Medicaid and ot her public assistance

pr ogr ans. - -
(1) DEFINITIONS.--As used in this section
(a) "Applicant" neans:

1. An individual who applies to participate in the

tenporary fanily assistance program or WAGES program and

submts a signed and dated application; or

2. An individual whose witten application for nedica
assi stance provided by Medicaid under ss. 409.903-409. 906 has
been subm tted, but has not received final action

(b) "Cannabis" neans all parts of any plant of the

genus Cannabi s, whether growing or not; the seeds thereof; the

resin extracted fromany part of the plant; and every

conpound, manufacture, salt, derivative, nixture, or

preparation of the plant or its seeds or resin.

(c) "Confirmation test," "confirned test," or

confirnmed drug test" nmeans a second anal ytical procedure used

to identify the presence of a specific drug or netabolite in a

speci nen. The confirnmation test nust be different in

scientific principle fromthat of the initial test procedure.

This confirmation nethod nmust provide requisite specificity,

sensitivity, and quantitative accuracy.

(d) "Controlled substance" neans any substance naned

or described in Schedules | and Il of s. 893.03. Laws

controlling the manufacture, distribution, preparation

2
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di spensing, or administration of such substances are drug

abuse | aws.
(e) "Chain of custody" refers to the nethodol ogy of

tracking specified materials or substances for the purpose of

nmai ntai ning control and accountability frominitial collection

to final disposition for all such materials or substances and

providing for accountability at each stage in handling,

testing, and storing speci nens, and reporting of test results.

(f) "Departnent" neans the Departnent of Children and

Fam |y Servi ces.

(g) "Drug test," "drug testing," or "test" neans any

chem cal, biological, or physical instrunental analysis

admi ni stered for deternining the presence or absence of a

control |l ed substance, including cocaine, narijuana,

anphet am nes, barbiturates, and opi ates.

(h) "lInitial drug test" neans a sensitive, rapid, and

reliable procedure to identify negative and presunptive

positive specinens. Al initial tests shall use an i nmunoassay

procedure or an equivalent, or shall use a nore accurate

scientifically accepted nethod approved by the Agency for

Health Care Administration as nore accurate technol ogy becones

available in a cost-effective form

(i) "Participant" neans:

1. An individual who receives tenporary assistance,

cash paynent, or support services under the WAGES program or

2. An individual who receives cash paynents or other

benefits under the Medicaid program

(j) "Prescription or nonprescription nedication" neans

a drug or nedication obtained pursuant to a prescription, as

defined by s. 893.02, or a nedication that is authorized

pursuant to federal or state |law for general distribution and
3
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use without a prescription in the treatnent of human di seases,

ailments, or injuries.

(k) "Reasonabl e-suspi cion drug testing" neans drug

testing based on a belief that an applicant or participant is

usi ng or has used a controlled substance or cannabis in

violation of this section and departnent policy, which belief

is based on specific objective and articul able facts and

reasonabl e inferences drawn fromthose facts in |light of

experi ence. Reasonabl e-suspicion drug testing shall not be

requi red except upon the reconmendation of a departnent

enpl oyee deternmning the eligibility of the applicant or

providing or arranging services to the participant, with a

concurring recommendati on by a supervisor of the enpl oyee who

is at | east one | evel of supervision higher than the enpl oyee.

Anong ot her data, such facts and inferences nay be based upon

1. (Gbservabl e phenonena during the application process

or during a work activity, such as direct observation of drug

use or of the physical synptons or nanifestati ons of being

under the influence of a drug.

2. Abnormal conduct, erratic behavior, or a

significant deterioration in work performance during the

application process or during a work activity.

3. Avreport stating that the applicant or participant

has used a controll ed substance or cannabis, provided by a

reliable and credi bl e source, which has been i ndependently

corrobor at ed

4. Evidence that the applicant or participant has

tampered with a drug test during a work activity with the

current enpl oyer.
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1 5. Evidence that the applicant or participant has

2 | used, possessed, sold, solicited, or transferred a controlled
3 | substance or cannabi s.

4 (1) "Specinen" neans a tissue, hair, or product of the
5| human body capabl e of revealing the presence of drugs or their
6 | netabolites.

7 (2) STATE POLI CY ON DRUG TESTI NG - -

8 (a) Drug testing of an applicant or participant as

9| provided for in this section shall not be conducted unti

10| I ocal drug abuse treatnment prograns have been identified and
11 | are avail abl e.

12 (b) When there is a reasonabl e suspicion as descri bed
13| in paragraph (1)(k) that an applicant or participant is using
14 | or has used drugs in violation of this section, the applicant
15 ] or participant shall submit to drug testing as a condition of
16 | initial or continued participation in programactivities and
17 | recei pt of benefits.

18 (c) When there is positive confirmation as a result of
19 | laboratory testing that the applicant or partici pant has used
20| or is using drugs, the departnent shall provide appropriate
21 | drug abuse treatnent services to assist the applicant or

22 | participant to fulfill the required work activities of the

23 | WAGES program or ot her applicabl e programrequirenents.

24 (d) When there is refusal by the applicant or

25 | participant to subnmit to drug testing, the departnent shal

26 | prohibit the applicant or participant frominitial or

27 | continued participation in programactivities and receipt of
28 | benefits until such tine as the applicant or participant

29 | submits to drug testing or until such tine as there is no

30 | | onger reasonabl e suspicion that the applicant or partici pant
31| has used or is using drugs in violation of this section
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(3) EXPECTED QUTCOVE AND OBJECTI VES. - - The expect ed
outcone of the inplenentation of this section is to reduce the

i nci dence of drug abuse by individuals who apply for and

receive services fromthe state. The prinmary objective of this

section is to provide an individual the opportunity to receive

treatnent for an identified drug problem so that the

i ndividual may nore rapidly secure econonic i ndependence.

O her objectives of this section are to reduce the incidence

of health problens and social problens associated with drug

use in the target population and to reduce the cost to the

state of addressing health probl ens and social problens

associated with drug use in the target popul ation
(4) STANDARDS. - -
(a) Drug testing conducted by the departnent pursuant

to this section shall conformw th the standards established

in this section and applicable rul es adopted pursuant to this

secti on.
(b) A laboratory may analyze initial or confirmtion

drug test specinmens only if the laboratory is licensed and

approved by the Agency for Health Care Adm nistration using

criteria established by the United States Departnent of Health

and Human Services as general guidelines for nodeling state

drug testing prograns.
(5) NOTI CE TO APPLI CANTS AND PARTI Cl PANTS. - -
(a) The departnent shall include notice of drug

testing on the application for services.

(b) Prior to testing, the applicant or partici pant

shall be given a witten policy statenent fromthe departnent

t hat cont ai ns:

1. A statenent of state policy on drug testing that

identifies:
6
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a. The types of testing an applicant or partici pant

may be required to submit to, including reasonabl e-suspicion

drug testing or testing on sone other basis.

b. The actions the departnment nay take against an

applicant or participant on the basis of a positive confirned

drug test result.

2. A statenent concerning confidentiality.

3. Procedures for the applicant or participant to

confidentially report the use of prescription or

nonprescription nedi cati ons both before and after being

tested. Additionally, applicants and partici pants shal

receive notice of the nost conmon nedi cations by brand nane or

common nane, as applicable, as well as by chenical nane, which

may alter or affect a drug test. A list of such nedications

shal | be devel oped by the Agency for Health Care

Adnmi ni stration.

4. The consequences of refusing to subnit to a drug

test.

5. A statenent that an applicant or partici pant who

receives a positive confirmed drug test result may chall enge

or explain the result to the departnent within 5 worki ng days

after witten notification of the positive test result. |If the

applicant's or participant's explanation or challenge is

unsatisfactory to the departnment, the applicant or participant

nmay appeal the departnent's decision as provided in subsection
(13).

6. A statenent informing the applicant or participant

of his or her responsibility to notify the | aboratory of any

adm nistrative or civil actions brought pursuant to this

secti on.
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1 7. Alist of all drugs for which the departnment will

2| test, described by brand nanes or conmon nanes, as applicabl e,
3| as well as by chenical nanes.

4 8. A statenent notifying the applicant or participant
5] of his or her right to consult the testing |laboratory for

6 | technical information regarding prescription and

7 | nonprescription nedi cati ons.

8 (c) When testing is conducted based on reasonabl e

9 | suspicion, the departnent shall pronptly detail in witing the
10 | circumstances which formed the basis of the determination that
11 | reasonabl e suspicion to warrant the testing existed. A copy of
12 | this docunentation shall be given to the applicant or

13 | partici pant upon request, and the original docunentation shal
14 | be retained by the departnent.

15 (6) TYPES OF DRUG TESTI NG --The departnent is

16 | aut hori zed, but not required, to conduct the foll ow ng types
17 | of drug testing:

18 (a) The departnent may require an applicant or

19 | participant to submt to reasonabl e-suspicion drug testing.

20 (b) If the applicant or participant, in the course of
21 | program participation, enters a drug treatnent program the
22 | departnent may require the applicant or participant to subnt
23| to foll owup drug testing.

24 (7) COST OF TESTI NG AND TREATMENT. - -

25 (a) The departnent shall pay the cost of all drug

26 | tests, initial and confirmation, which the departnent requires
27 | of applicants or participants.

28 (b) The departnent shall pay the cost of all drug

29 | abuse treatnment which the departnent requires an applicant or
30 | participant to conplete.

31
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1 (c) An applicant or participant shall pay the cost of

2| any additional drug tests not required by the departnent.

3 (8) CONFI RVATI ON TESTI NG - -

4 (a) If an initial drug test is negative, the

5] departnent may in its sole discretion and at the departnent's
6 | expense seek a confirmation test.

7 (b) Only licensed | aboratories as described in

8 | subsection (4) shall conduct confirmation drug tests.

9 (c) Al positive initial tests shall be confirned

10 | usi ng gas chronat ogr aphy/ mass spectronetry or an equival ent or
11| nore accurate scientifically accepted nethod approved by the
12 | Agency for Health Care Adninistration as such technol ogy

13 | becones available in a cost-effective form

14 (9) PROCEDURES FOR DRUG TESTI NG, NOTI FI CATI ON OF TEST
15 | RESULTS; RETESTING CHALLENGE TO TEST RESULTS. --All speci nen
16 | collection and testing for drugs under this section shall be
17 | perforned in accordance with the foll owi ng procedures:

18 (a) A sanple shall be collected with due regard to the
19 | privacy of the individual providing the sanple and in a manner
20 | reasonably calculated to prevent substitution or contanination
21| of the sanple.
22 (b) Specinen collection shall be docunented, and the
23 | docunent ati on procedures shall i nclude:
24 1. Labeling of specinen containers so as to reasonably
25| preclude the likelihood of erroneous identification of test
26 | results.
27 2. Aformfor the applicant or participant to provide
28 | any information he or she considers relevant to the test,
29 | including identification of currently or recently used
30 | prescription or nonprescription nedications, or other rel evant
31| nedical information. The formshall provide notice of the nost
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common nedi cations that may alter or affect a drug test by

brand nane or comon nane, as applicable, as well as by

chem cal nane. The providing of such information shall not

preclude the adninistration of the drug test, but shall be

taken into account in interpreting any positive confirned test

results.
(c) Specinen collection, storage, and transportation

to the testing site shall be perforned in a manner which will

reasonably preclude speci nen contam nation or adulteration

(d) Each initial and confirmation test conducted under

this section, not including the taking or collecting of a

speci nen to be tested, shall be conducted by a |icensed

| aboratory as described in subsection (4).

(e) A specinen for a drug test may be taken or

collected by any of the foll owi ng persons:

1. A physician, a physician assistant, a registered

professional nurse, a licensed practical nurse, a nurse

practitioner, or a certified paranedic who is present at the

scene of an accident for the purpose of rendering energency

nmedi cal service or treatnent.

2. A qqualified person enployed by a |licensed

| aboratory.
(f) A person who collects or takes a specinen for a

drug test conducted pursuant to this section shall collect an

amount sufficient for two drug tests, as determined by the

Agency for Health Care Administration

(g) Any drug test conducted or requested by the

departnment may occur before, during, or inmediately after the

application process, participation in a work activity, or

recei pt of benefits by the applicant or participant.

10
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1 (h) Every specinen that produces a positive confirned
2| test result shall be preserved by the |licensed |aboratory that
3| conducts the confirnmation test for a period of at |east 210
4| days after the tine the results of the positive confirnmation
5| test are nmailed or otherw se delivered to the enpl oyer.

6 | However, if an applicant or partici pant undertakes an

7| admnistrative or legal challenge to the test result, the

8 | applicant or participant shall notify the |aboratory and the
9| sanple shall be retained by the | aboratory until the case or
10 | adninistrative appeal is settled. During the 180-day period
11| after witten notification of a positive confirned test

12 | result, the applicant or partici pant who has provided the

13 | specinen shall be pernmtted by the departnent to have a

14 | portion of the specinen retested at the applicant's or

15| partici pant's expense at another | aboratory, chosen by the
16 | applicant or participant, which is |icensed and approved by
17 | the Agency for Health Care Adninistration. The second

18 | | aboratory nust test at equal or greater sensitivity for the
19 | drug in question as the first laboratory. The first |aboratory
20 | which perforned the test for the applicant or partici pant
21| shall be responsible for the transfer of the portion of the
22 | specinen to be retested and for the integrity of the chain of
23 | custody during such transfer
24 (i) Wthin 5 working days after receipt of a positive
25| confirnmed test result fromthe testing | aboratory, the
26 | departnent shall informan applicant or participant in witing
27 | of such positive confirned test result, the consequences of
28 | such result, and the options available to the applicant or
29 | parti ci pant.
30 (j) The departnent shall provide to the applicant or
31| participant, upon request, a copy of the test result.
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(k) Wthin 5 working days after receiving notice of a

positive confirnmed test result, the applicant or participant

may subnmit information to the departnent expl ai ni ng or

chal l enging the test result, and explaining why the result

does not constitute a violation of the state's and

departnent's policy.

(1) |If an applicant's or participant's expl anation or

chal | enge of the positive confirned test result is

unsatisfactory to the departnent, a witten explanation as to

why the applicant's or participant's explanation is

unsatisfactory, along with the report of result, shall be

provided by the departnent to the applicant or participant.

Al'l such docunentation shall be retained by the departnent for

at | east 1 year.

(m The departnent may not prohibit an applicant or

participant fromwork activities on the sole basis of a

positive test result that has not been verified by a

confirmation test.

(10) PROH BI TI NG AN APPLI CANT OR PARTI Cl PANT FROM
PARTI Cl PATI NG I N WORK ACTI VI TI ES OR SUPPORT SERVI CES, OR
RECEI VI NG BENEFI TS. - - The departnent shall prohibit an
applicant or participant fromparticipating in work activities

or support services and fromreceiving any benefits when any

of the foll owing apply:

(a) The applicant or participant has refused to subnit

to drug testing.

(b) The applicant or participant has refused to

participate in a drug abuse treatnent program

(c) The applicant or participant has failed to

successfully conplete a drug abuse treatnent program as

evi denced by withdrawal fromthe program before its conpl etion
12
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or by a report fromthe programindi cating unsatisfactory

conpliance or by a positive test result on a confirnmation test

after conpletion of the program

(d) The applicant or participant has failed or refused

to sign a witten consent formallow ng the departnment to

obtain informati on regarding the progress and successfu

conpl etion of the applicant or participant in a drug abuse

treat ment program
(11) CONDI TI ONS FOR REI NSTATEMENT OF AN APPLI CANT OR
PARTI ClI PANT. - - The departnent shall reinstate an applicant or

participant into the programand allow participation in work

activities and support services and recei pt of benefits when

any of the foll owing apply:

(a) The applicant or participant agrees to subnmit to

drug testing.

(b) The applicant or participant participates in a

drug abuse treatnent program

(c) The applicant or participant successfully

conpl etes a drug abuse treatnent program as evidenced by a

report fromthe programbefore its conpletion indicating

satisfactory conpliance or by a negative test result on a

confirmation test after conpletion of the program
(12) PROTECTI ONS. - -
(a) No applicant or partici pant whose drug test result

is confirmed as positive in accordance with the provisions of

this section shall, by virtue of the result al one, be defined

as a person with a "handi cap”" as cited in the 1973
Rehabilitation Act.
(b) No physician-patient relationship is created

bet ween an applicant or participant and the departnent or any

person perforning or evaluating a drug test, solely by the
13
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establi shnent, inplenentation, or administration of a drug

testing program

(c) Nothing in this section shall be construed to

require the departnent to provide a drug abuse treatnent

programto an applicant or participant beyond the tine linits

set for participation in the WAGES program pursuant to s.
414.105.

(13) OPPORTUNITY FOR HEARI NG AND APPEAL. - -

(a) An applicant or participant nay appeal a deci sion

to the departnent in the manner and formprescribed in this

section and as established in rule by the departnent.

(b) The hearing authority nay be the secretary of the

departnent, a panel of departnent officials, or a hearing

of ficer appointed for that purpose. The hearing authority is

responsible for a final admnistrative decision in the nanme of

the departnent on all issues that have been the subject of a

hearing. Wth regard to the departnent, the decision of the

hearing authority is final and binding. The departnent is

responsi ble for seeing that the decision is carried out

promptly.
(c) A final order of admnistrative disqualification

based on the provisions of this section is subject to judicial

review in accordance with s. 120. 68.
(14) FEDERAL COWPLI ANCE. - -The provisions in this
section do not apply when there are established requirenents

related to drug testing pursuant to federal |aw or regul ations

that specifically preenpt state law or rules relating to drug

testing with respect to an applicant or participant.
(15) RULES. --The departnment nay adopt rules to
admi ni ster the program provided for in this section. It is the

intent of the Legislature that the departnent adopt the
14
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mninumrul es that provide for clear and effective

i npl erentation of this section.
(16) WAIVERS. --The departnent shall review applicable
federal law to deternm ne whether or not federal waivers wll

further the policy objectives of this section; if so, the

departnment may apply for such waivers.
Section 2. This act shall take effect October 1, 1997.
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HOUSE SUMVARY

Est abl i shes a program of drug testing of applicants for

and participants in WAGES (Work and in Econom ¢

Sel f-sufficliency), Medicaid, and other public assistance

ELpPrans, to be  adm ni st ered b& t he Departnent of
ifdren and Fam |y Services. Provides state pollcy_on

dru? testing, specifies expected outconme and objectives

of the program and provides for certain standards.

RegU|res_certa|n notice to Publlc assi stance applicants

and partici pants regardlng he drug testing program

Speci fies types of drug tésting thée departient is.

aut hori zed to conduct. "RequireS the costs of initial and

confirmation testing, and _of drug abuse treatnent, to be

borne by the departient. RequireS certain confirmation

testing of positive test results, Provides procedures and

timefranes for drug testing, notification of test

results, retesting, and challenge of test results.

Prohi bits an applicant or particCipant who has refused to
be tested, refused treatnent, or failed to successfullz
conplete a treatnent programfromparticipating in wor
activities or support services or receiving benefits.
Specifies conditions for reinstatenent of Such person in

a public assistance Progran1 Provi des procedures_ for
hearing and appeal of departnent decisions. Specifies

t hat federal_dru? testing requirenents preenpt state |aw
and rules. Directs the déepartnent to review applicable
Eepfr?l Igm&anp apply for waivers, if appropriate. See
[ or details.
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