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By Representative Carlton

1 Abill to be entitled

2 An act relating to conmercial gane pronotions;
3 anmending s. 849.094, F.S.; revising provisions
4 relating to gane pronotions in connection with
5 the sal e of consuner products or services;

6 redesi gnati ng such gane pronotions as

7 commerci al game pronotions; providing

8 addi tional definitions; specifying prohibited
9 activities; requiring registration of gane

10 pronotions; providing registration procedure;
11 speci fying requirenents with respect to gane
12 promotion rules and regul ations; providing a
13 filing fee for registration; revising

14 provisions relating to the establishnment of a
15 trust account; providing for waiver of the

16 requi rement to establish a trust account under
17 speci fied circunstances; providing for

18 notification of gane pronotion w nners;

19 providing notification procedures; requiring
20 the Departnent of State to keep a certified
21 list of gane pronotion winners for a specified
22 period of tine; revising powers of the
23 Departnent of State and the Attorney CGenera
24 with respect to the operation of gane
25 pronotions; providing for denial or revocation
26 of registration for violation of the act;
27 speci fying fines; authorizing the departnent or
28 the Departnent of Legal Affairs to bring civil
29 action; revising crininal penalties; anending
30 s. 721.111, F.S.; correcting a cross reference
31 providing an effective date.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Section 849.094, Florida Statutes, is

4 | anended to read:

5 849.094 Commercial gane pronotion; registration

6 | prohibited acts; enforcenent in—eonnecton—wth——sate—of

7 | eonsurer—protucts—or—serviees. - -

8 (1) DEFINITIONS.--As used in this section, the term
9 (a) "Gane pronotion" nmeans, but is not limted to, a
10 | contest, gane of chance, sweepstakes,or gift enterprise,

11 | conducted wi thin er—throughout the state or offered to

12 | residents of this state antd—ether—states in connection with
13| the sale, pronotion, or advertisenent of a consunmer product or
14 | servi ce produets—or—serviees, and in which the el enents of
15| chance and prize are present. The termincludes, but is not
16 | linmted to, enterprises comonly known as "matching," "instant
17 | winner," "scratch-off," or "presel ected sweepstakes" which
18 | involve the distribution of winning nunbers or gane pieces
19 | desi gnated as such in the rul es. However—gafre—pronotion™

20 apoiy o—birgo—gatre ohdd ed

21

22 (b) "Gane of chance" neans any pronotion in which

23| winning is dependent in whole or in part upon |ot or chance.
24 (c) tb)y "Qperator” means any person—Hrm—eorporation
25 | er—assotciation—or—agent—or—enproyee—thereot who prorotes,

26 | eperatess;—o+ conducts a gane pronotion on his or her own

27 | behalf or for a client for a fee, consideration, or

28 | renmuneration i n any for m—except—any—charttablenonprotit

29 | erganization.

30 (d) "Sponsor" neans any person who retains the

31| services of an operator to conduct a gane pronotion
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1 (e) "Departnent" neans the Departnent of State.

2 (f) "Conduct" neans the designing, operating

3 | sponsoring, announcing, or advertising of a gane pronotion

4 (g) "Wnner" neans each person who, under the rul es of
5] a gane pronotion, is entitled to the award of, or has been

6 | awarded, any prize which has a retail value of $100 or nore.
7 (h) "Wnners list" neans the nane and address of each
8 | wi nner of a gane pronotion, the prize won, and a statenent

9] indicating whether or not the prize was awarded.

10 (i) "Person" neans any individual, child, firm

11 | association, joint venture, partnership, estate, trust,

12 | business trust, syndicate, fiduciary, corporation, or any

13 | other group or conbi nati on of groups.

14 (j) "Total announced val ue" neans the total retai

15| value of all prizes advertised or offered.

16 (k) "Senior citizen" neans a person who is 60 years of
17 | age or ol der.

18 (2) PRCH BITED ACTIVITIES. --It is unlawful to for—any
19 | eperator:

20 (a) Conduct a gane pronotion which is not registered
21| or not in conpliance with this section and the rul es adopted
22 | by the departnent.

23 (b) Conduct a ganme pronpotion so that a specific w nner
24 | is or may be predeternined or preselected or to ensure that a
25 | winner is not sel ected.

26 (c) Conduct a gane pronpotion which requires an entry
27 | fee, purchase, paynent, contribution, consideration

28 | nenbership, or any required affirmation, act, or agreenment to
29 | cancel or refuse goods or services in order to enter or claim
30| a prize or which effectively restricts a free nethod of entry.
31
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(d) Fail or refuse to award all prizes offered or

refuse or fail to distribute prizes.

(e) Arbitrarily renove, disqualify, disallow or

reject any entry.

(f) Allocate the winning of prizes to certain | essees,

agents, franchi sees, enpl oyees, or contractors.

(g) Allow enployees and their imediate famly,

sponsors, |essees, agents, dealers, distributors, or

franchi sees, or the enployees of inmediate fanilies, sponsors,

| essees, agents, dealers, distributors, or franchisees, to

partici pate.

(h) Conduct a gane pronotion which involves

literature, pronotion material, or advertisenent copy that is

fal se, deceptive, or misleading, or which fails to include the

exact nanme that appears on the registration

(i) Conduct a gane pronotion which represents on the

outsi de of the envel ope containing the literature, pronotiona

material, or advertisenent relating to the gane pronotion that

a person is a winner of the gane pronotion or otherw se

conveys that a person has been specially selected or

desi gnated a winner of the gane pronpotion without a statenent

that certain conditions nust be net in order to claimthe

pri ze.
(j) Fail to disclose all material conditions and

contingencies as well as the odds of w nning such prizes in

print that is at least 12-point type and in a manner that is

both clear and conspicuous in relation to the overal

pronoti on.
(k) Conduct a gane pronotion which fails to include in

its literature, pronotional material, or adverti senent copy a

statenent that the gane is registered with the Departnent of
4
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State, the registration nunber of the gane, and the toll-free

t el ephone nunber for the Departnent of State, along with a

statenent directing individuals to call such nunber for

information regarding the game registration

(1) Ml any literature, pronotional material, or

advertisenent to a person who has requested, in witing, to be

renoved fromthe pronoter's mailing list.

(m 2~ Conduct a gane pronotion so as to allocate the

W nni ng of prizes a—wnrRg—gare—or—part—thereof to any a

particular portion or period of the gane pronotion or to a

particul ar geographic area.
(n) Force, coerce, or require a | essee, agent, deal er

distributor, or franchisee to purchase or participate in any

gane pronotion.

(o) Provide any false or msleading informati on on any

registration materi al .

(p) Conduct a gane pronption that uses the sale of a

consuner good or service as incidental to the operation of the

pronotion itself.

e ect—anyent+y
g oo '

5
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1 " it bt-ish- . I .
5 I . ol w . et I

3 . . . ’ e . .

4 tey—TFo—require—an—ent+ryfee—payrent,—or—proof—of-

5 | purehase—as—a—conti-tion—of—enteringa ganre—pronotion—

6 (3) REG STRATI ON OF GAME PROMOTI ONS. - -

7 (a) The operator of a game pronotion in which the

8 | total announced val ue of the prizes advertised or offered is
9 | greater—than $5,000 or nore shall file with the departnment ef
10 | State an application for registration on a form provi ded by
11| the departnent. Such application shall include a copy of the
12 | rules and regul ati ons of the gane pronotion and a |ist of al
13 | prizes and prize categories. The application shall provide
14 | identification of the operator and sponsor and the dates of
15| the pronotion. Such dates shall not be changed nor sponsors
16 | added or deleted after the registration has been issued. Such
17 | application shall be filed effered at |east 14 # days before
18 | the starting date eenmrencerent of the ganme pronotion as

19 | reflected on the application. Such rules and regul ati ons nay
20| not thereafter be changed, nodified, or altered. Operators

21| shall informthe departnent in witing of any address change
22 | occurring subsequent to subnission of the application

23 (b) The rules shall provide for the award and

24 | distribution of all prizes in any game pronotion in which the
25| total announced val ue of the prizes advertised or offered has
26 | a retail value of $1,000 or nore. The rules shall also provide
27 | for subsequent drawi ngs or neans of selecting a wi nner when no
28 | prizes are clained, in order to ensure the award and

29 | distribution of all prizes offered. An operator of a gane

30 | pronotion shall post the rules and regul ati ons, and required
31| entry forms, in a conspicuous place at each retail outlet or

6
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1| place where the gane pronotion may be played or participated
2]in by the public. All printed advertisenent copy shall provide
3| the rules and regul ati ons and the necessary entry form or

4 | instructions on how they can be obtained. Radio and

5| tel evision announcenents or advertisenents shall state the

6 | | ocation or address fromwhich the rules and regul ations and
7| entry fornms may be obtai ned. The—operator—of—agare—pronotion
8 b . I I I I Lot F I

9 . . , . '

10

11

12

13

14

15

16 (c) A nonrefundable filing fee to be established by

17 | rul e of the departnent, but which shall not exceed $250, ef

18 [$166 shal | acconpany each application for registration fiting
19 | and shall be deposited into the Division of Licensing Trust
20| Fund to be used to pay the costs incurred in adninistering and
21 | enforcing the provisions of this section

22 (d) t4+t=a) Every operator of such a gane pronotion in

23 | which the total announced value of the prizes offered is

24 | greater—than $5,000 or nore shall establish a trust account
25| in a national or state-chartered financial institutionswith a
26 | bal ance sufficient to pay or purchase the total value of al
27 | prizes offered. On a formsupplied by the departnent ef

28 | State, an official of the financial institution holding the
29 | trust account shall set forth the dollar anount eof—the—trust
30 | aceount, the identity of the entity or individual establishing
31| the trust account, and the nane of the gane pronotion exactly
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as it appears on the application for which the trust account

has been established. Such formshall be filed with the
departnment of—State at the tine application for registration
i s made teast—7—days—in—advance—of—the—commencerent—of—the
garre—prorotion. I n lieu of establishing such trust account,
the operator may obtain a surety bond in an anount equi val ent

to the total value of all prizes offered; and such bond shal
be filed with the Department of State at |east 14 # days in
advance of the comencenent of the ganme pronotion.

1. The corpus of any trust noneys held in the trust

account or bond may not be withdrawn in order to pay the
prizes offered.
2. The trust or bond shall be rel eased by the

departnent only upon subnission of the winners |ist
certifHeation to the departnent ef—State—of—thenamre—of—the

3. {b) The departnment ef—State nmay waive the
requi renment of the establishnment of a trust account or bond on
a per-registration basis previstons—of—this—subseetion for any
per son eperate+r who:

a. |Is a nenber club of Major League Baseball, the

Nati onal Basketball Association, the National Football League,

or the National Hockey League; or

b. Has conducted game pronotions in the state for not
| ess than 5 consecutive years and who has not had any civil,
crimnal, or administrative action instituted against himor

8
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her by the—state—o+r an agency of the state for violation of
this section within that 5-year period. Such waiver may be
revoked by the departnent upon the finding eernmssion of a

violation of this section or consuner protection |aw of

anot her state by—steh—operator—as—determned—by—the
Pepartrent—of—State.

(e) A gane pronotion shall not be regi stered except

upon subnission of a conplete application by an operator. An

application is conplete only if it contains the docunents

specified in this subsection
(4) NOTI FI CATI ON OF W NNERS REQUI RED. - -
(a) The operator of a gane pronotion shall pronptly

notify all winners by mail or by tel ephone except those

wi nners already in possession of a gane card or other

docunentati on from which the wi nner can deterni ne that he or

she has won a designated prize. Al winning entries shall be

held by the operator for a period of 1 year after subm ssion

of the winners |ist.

(b) \When a prize has been won and t he operator has

been unable to contact the winner at the address and tel ephone

nunber as presented on the entry form a certified |letter nust

be sent to the winner at the |ast known address advising the

wi nner of the fact that he or she is a winner, the specific

pri ze won, what action nust be taken to claimthe prize, and

the allotted tine in which the prize may be cl ai ned.

(c) 5y Every operator of a gane pronotion in which the
total announced val ue of the prizes offered is greater—than
$5, 000 or nore shall provide the departnment ef—State with a
certified winners |list ef—thenares—andaddresses of al
persons, whether fromthis state or fromanother state, who
have won prizes which have a val ue of $100 or nore. Such |i st

9
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1| shall be subnitted than—$25—the—vatue—of—suchprizes—antd—the
2 | dates—when—the—prizes—were—wort within 90 66 days after the

3| ending date of the gane pronotion as reflected in the

4 | applicati on sueh—wnners—have—been—+Hnatydetermned. In no
5| event may the award of all prizes exceed the 90-day period in
6 | which the certified winners list nust be subnmitted to the

7 | departnent.

8 (d) The operator shall provide a copy of the |ist of

9| winners, without charge, to any person who requests it for a
10 | period of 1 year after the submission of the winners list to
11| the departnent. The operator nmy require subnission of a

12 | sel f-addressed, stanped envel ope. ta—t+Heuv—of—theforegorng
13 frare—proRrotton—e at—Hh ot—her—option
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(5) 6 WNNERS LI ST. --The depart nent ef—State shal
keep the certified winners |ist ef—wrnners for a period of at
| east 1 year 6—nonths after recei pt ef—the—ecertitiedt+ist. The
departnent thereafter nay dispose of all records and |ists.
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dealers—
(6) AUTHORI TY OF DEPARTMENT OF STATE AND ATTORNEY

GENERAL. - -
8)3(a) The departnment nay adopt of—State—shatH—have

the—power—to—prorutgate such rul es antd—+egutatioens respecting

t he operation of gane pronobtions as it nmay deem necessary to

carry out the provisions of this section atvisable.

(b) The departnent shall have the power to investigate

all ganme pronpotions and applicants for registration to assure

conpliance with this section and the rul es adopted by the

departnent, and to enforce the provisions of this section,

upon the conplaint of any person or agency, or on its own

initiative.
(c) In the exercise of its enforcenent responsibility

and in the conduct of any investigation authorized by this

section, the departnent shall have the power to subpoena and

bring before it any person who represents, or is an officer or

agent of, any business entity conducting gane pronotions in

this state, require the production of any papers it deens

necessary, administer oaths, and take the deposition of any

person or operator so subpoenaed. Failure or refusal of any

person or operator properly subpoenaed to be exanined or to

answer any questions about the conduct of a game pronotion in

this state shall be grounds for adnministrative or judicial
11
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action as provided in this section, and may be grounds for

revocation or suspension of a gane pronotion registration and

denial of future registrations for a period not to exceed 5

years.
d) (b Whenever the departnent ef—State—-o+r—the

Pepartrent—of—tegal—Affai+s has reason to believe that a gane

pronmotion is being operated in violation of this section, it
may bring an adninistrative action agai nst the operator

pursuant to chapter 120. Upon the finding of a violation, the

departnment may deny or revoke the registration, or fine the

operator up to $5,000 for each count or separate offense, or

both. When the departnent has issued a final order inposing

an adm nistrative fine, the operator shall have 30 days to pay

such fine. If afine is not paid within 30 days after its

i mposition, the operator nay be prohibited fromfurther

registrations until all fines have been paid. Paynent of

fines shall be by certified check or noney order. in—the

state—
(e) \Whenever the departnent or the Departnent of Lega

Affairs has reason to believe that a gane pronotion is being

operated in violation of this section, it may bring an action

in the circuit court of any judicial circuit in which the gane

promotion is being offered to enjoin the continued operation

of such gane pronotion anywhere within the state.

(f) The departnent or the Departnent of Legal Affairs

may bring a civil action seeking a penalty of not nore than

$10, 000 for each violation of this section, to seek a judicial

12
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1| order for the award of prizes, and to seek conpensatory

2 | damages on behal f of any party. The departnent or the

3| Departnent of Legal Affairs may seek a $15,000 penalty for any
4| violation of this section if the civil action also seeks

5| conpensat ory danages on behalf of one or nore parties who are
6| senior citizens. Any noneys recovered pursuant to this

7 | paragraph shall first be applied to the paynent of any

8 | conpensat ory danages awarded and then to the paynent of civil
9| penalties which shall be deposited into the Departnent of

10| Legal Affairs Consunmer Frauds Trust Fund and all ocated solely
11 ) to the Departnent of Legal Affairs for the purpose of

12 | preparing and distributing consuner education naterials,

13 | prograns, and seminars, or to further enforcenment efforts.

14 (7) CRIMNAL PENALTIES. - -

15 t9ta)r Any person—Firm—or—ecorporation—ofr

16 | assectattoen—or—agent—or—enptoyee—thereef-who engages in any
17 | acts or practices stated in this section to be unlawful, or
18 | who violates any of the rules and regul ati ons adopt ed ratde
19 | pursuant to this section, comits rs—guitty—oef a m sdeneanor
20 | of the second degree, punishable as provided in s. 775.082 or
21| s. 775.083.

22 , , , ,
23

24 | ef—the—+utes—and—+egutations—radepursvant—to—this—section
25 . -

26

27

28

29

30

31
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1

2

3

4

5

6

7 Section 2. Subsection (2) of section 721.111, Florida
8| Statutes, is anended to read:

9 721.111 Prize and gift pronotional offers.--

10 (2) A gane pronotion, such as a contest of chance

11| gift enterprise, or sweepstakes, in which the el enents of

12 | chance and prize are present nay not be used in connection
13| with the offering or sale of tineshare periods, except for
14 | drawi ngs, as that termis defined in s. 849.0935(1)(a), in
15| which no nore than 10 prizes are pronoted and in which al

16 | pronoted prizes are actually awarded. Al such draw ngs nust
17 | neet all requirenents of this chapter and of ss. 849.092 and
18 | 849. 094(1) and;«(2),—and—7#.

19 Section 3. This act shall take effect upon becoming a
20 | l aw.

21

22
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l EE IR b I b b I S S b S I S b b S I b B S b
2 HOUSE SUVMMARY
3 . o . . .
Revi ses_provisions relating to gane pronotions in )
4 connection with the sale of conSumer products or services
to redesignate such gane. pronotions as commerci al gane
5 promotionS. Revises definitions and provides addifiona
definitions for purposes of the act. Specifies prohibited
6 activities.  Requires registration _of gane pronotions and
provi des reglstratlon procedure. Specifies requirenents
7 W th respect to gane pronotion rules and regul ati ons.
Provides a filing fee for registration. Revises
8 provisions relating to the eStablishnment of a trust
account by ﬂane pronotion operators and provides for
9 wai ver of “the requi renent under specified circunstances.
Provides for notification of gane pronotion wi nners and
10 rovides notification procedures. _Requires the
partnment of State to keep a certified |list of gane
11 ronotion winners for a specified period of tine:
evi ses powers of the Departnent of State and the
12 Attorney General with respect to the operation of gane
pronmotions. Provides for denial or revocation_ of
13 reglstratlpn for vialation of the act. Specifies fines
and aut horizes the departnent or the Departnent of Lega
14 Affairs to bring civil action. Revises crimna
15 penalties relating to such gane pronotions.
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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