© 00 N o O b~ W DN PP

W WNNNDNNNNNNNDERERPRPRR PR B P PR R
P O © 0N O 00~ WNZEPEPEO®O©OONOGON®WNNPRP O

SENATE AMENDMVENT
Bill No. CS/HB 4071, 2nd Eng.
Anmendnment No.

CHAMBER ACTI ON
Senat e House

Senator Grant noved the foll owi ng anendnent:

Senate Amendment (with title amendment)
On page 18, lines 22 and 23, delete those lines

and insert:

Section 6. Section 73.0511, Florida Statutes, is
amended to read:

73.0511 Prelitigation notice and offer of ful

conpensation. --Before an eninent dommin action is initiated

under chapter 73 or chapter 74 Prier—toe—instituting
H-t+gation, the condemming authority shall notify the fee

owners appearing of record on the date the offer is nade of

their statutory rights under s. 73.091 and shall nmke a

witten offer of full conpensation for the property to be

acqui red and any damages to the renmni nder caused by the

taking, naming the fee owners to whomit is nmade. The notice

and witten offer nust be sent to the fee owners' |ast known

address listed on the county ad valoremtax roll. Notice to

one fee owner constitutes notice to all fee owners on

nmul ti pl e-ownership property. This section nmay not be
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interpreted as shifting the burden of proof of either the

condeming authority or fee owners at a valuation trial under

chapter 73 or chapter 74, as otherw se provided by |aw. The

governnental condemning authority is not required to give

notice to a person who acquires title to the property

subsequent to the notice required by this section

Section 7. Subsection (2) of section 337.27, section
337. 271, subsection (2) of section 348.0008, subsection (2) of
section 348. 759, and subsection (2) of section 348. 957,
Florida Statutes, are repeal ed

Section 8. Subsection (6) is added to section 253. 82,
Fl orida Statutes, to read

253.82 Title of state or private owners to Mirphy Act
| ands. - -
(6)(a) Al reservations of easenents on deeds by the

Board of Trustees of the Internal |nprovenent Trust Fund

conveyi ng | and acquired under chapter 18296, Laws of Florida,

1937, are hereby vested by operation of |law, and wi thout the

necessity of instrunments of conveyance fromthe Board of

Trustees of the Internal |nprovenent Trust Fund, in the

governnental entity having right and title to the road to

which the reservations are adjacent. Al reservations adjacent

to a road that was designated as a state road at the tine of

the reservation, which road is currently held by the state,

are conveyed to the Departnent of Transportation. Al

reservations adjacent to a road that was designated as a state

road at the tine of the reservation, which road is |ocated in

an uni ncorporated area of a county or owned by the county

within any incorporated area, are conveyed to the respective

county. All other reservations within an incorporated area

adj acent to a road that was designated as a state road at the
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tinme of the reservation, which reservations are not otherw se

conveyed to the state or the county, are conveyed to the

i ncorporated area. The conveyance includes all right, title,

and interest in the reservation held by the Board of Trustees

of the Internal |nprovenent Trust Fund.
(b) Every entity that holds title to Murphy Act
reservations nust establish a procedure for review ng any deed

that contains a reservation when a review is requested or a

road project is anticipated. The revi ew process nust provide

for:

1. A deternination of whether the | anguage of the deed

created a reservation at the tine of the original conveyance.

2. Areview of any release of the reservation provided

by the property owner

3. The recording of a notice of the nonexi stence of a

reservation if reservation | anguage in the deed does not

i npact the property.

4, A determnation of whether any or all of the

reservation nay be released, and a formfor recording the

rel ease.
5. A process to allow for review through nediation if

requested by the property owner or through binding arbitration

pursuant to chapter 44.

Any fee charged may not exceed the actual cost to reviewthe

deed, perform an appeal, and pay any recordi ng expenses. Any

such fee may not exceed $300.

(c)1. Any owner of property encunbered by a Mirphy Act

road reservation who has been denied a rel ease of all or part

of the reservati on or who has received notice of a

governnental entity's intent to preserve the reservation under
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s. 712.05 may appeal to the entity and show that the

reservation substantially denies the property owner the

current econom c use of the property held by the owner. For

purposes of this determination, the term"current economc

use" nmeans the use of the property on the date notice of the

easenent is filed under s. 712.05.

2. Upon a deternination by the governmental entity

that the reservation substantially denies the property owner

the current econom c use of the property held by the owner

the governnental entity nust purchase the real property and

i nprovenents not retained by the property owner in fee sinple

title or release all or part of the reservation as necessary

to allow for beneficial use of the property.

3. |If the governnmental entity and property owner are

unable to agree as to whether the reservation substantially

deni es the current econonic use of the property or as to the

purchase price, the property owner nay request nediation or

bi nding arbitrati on under chapter 44 to resol ve these issues.

4., Before the paynent of any conpensation, the

property owner nust provide the governnental entity copies of

any title insurance policies and notice of any conpensation

received froma title conpany related to the easenent.

(7) The process for release of any road reservation

covered by this section or paynent for property inpacted by

the use of a reservation covered by this section nust be

solely in accordance with this section. Any action for the

taking of property related to road construction i s separate

and distinct froman action under this section.

(8) The governnental entity is not liable for

attorney's fees or costs incurred by the owner in establishing

the i npact of the road reservation on the property.
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Section 9. Section 712.04, Florida Statutes, is
amended to read:

712.04 Interests extinguished by marketable record
title.--Subject to the matters stated in s. 712.03, such
mar ket abl e record title shall be free and clear of al
estates, interests, clains, or charges whatsoever, the
exi stence of which depends upon any act, title transaction
event or omnission that occurred prior to the effective date of
the root of title. Al such estates, interests, clains, or
char ges, however denomni nated, whether such estates, interests,
clains, or charges are or appear to be held or asserted by a
person sui juris or under a disability, whether such person is
within or without the state, whether such person is natural or
corporate, or is private or governnental, are hereby declared
to be null and void, except that this chapter shall not be
deened to affect any right, title, or interest of the United
States, Florida, or any of its officers, boards, conm ssions,
or other agencies reserved in the patent or deed by which the
United States, Florida, or any of its agencies parted with
title. However, all reservations of easenents in deeds by the

Trustees of the Internal |nprovenent Trust Fund conveying | and

acqui red under chapter 18296, Laws of Florida, 1937, shall be

extingui shed by the Marketable Record Title Act on July 1,

2001, subject to the provisions of s. 712.03, and further

subject to the right of any governnental entity that hol ds

title to the reservations to preserve such reservations as are

necessary for future transportation projects in adopted

transportation plans by filing notice under s. 712.05 before
July 1, 2001.

Section 10. Subsection (3) is added to section 712. 05,
Fl orida Statutes, to read
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712.05 Effect of filing notice.--
(3) Any governnental entity that clainms a road

reservation pursuant to a deed conveyed under the Mirphy Act

nmay preserve the reservation or any portion thereof necessary

for future transportation projects in adopted transportation

pl ans and protect the reservation from extingui shment by the

operation of this chapter by filing for record, prior to July

1, 2001, a notice, in witing, in accordance with the

provisions of this chapter. The notice preserves the

reservation or portion thereof for 10 years followi ng the date

of record if the reservation is used or identified by the

governnental entity in the final design plans of a road

proj ect schedul ed for construction to begin before the end of

the 10-year period. Any reservation used or identified in the

final design plans of a road project schedul ed for

construction to begin before the end of the 10-year period is

not extingui shed.
Section 11. Subsection (3) is added to section 479. 15,
Fl orida Statutes, to read

479.15 Harnony of regulations.--
(3) It is the express intent of the Legislature to

limt the state right-of-way acquisition costs in em nent

domai n proceedi ngs by preenpting county and rmrunici pa

regul ati on of outdoor advertising signs |ocated adjacent to

any part of the state highway system when the state is naking

i mprovenent to such hi ghways, the provisions of s. 479. 155

not wi t hst andi ng. Whenever land is acquired upon which is

situated a | awful nonconforning sign, the sign may, upon

receiving a waiver fromfederal regul ations and at the

el ection of its owner, be relocated or reconstructed adjacent

to the newright-of-way at the sane station al ong the roadway
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and any |l ocal ordinance to the contrary is preenpted.

Section 12. (1) The Legislature finds that bal ancing

the property and business interests of private citizens with

costs of advancing the public purposes of governnent al

projects is an inportant function of the Legislature.

Therefore, the Legislature creates and establi shes a study

panel on eninent domain to nake an assessnent of the current

admi ni stration of the exercise of the eninent domai n power by

state and | ocal governnents, to identify issues of fairness

and justice in the protection of property and business rights

upon the acquisition for public good, to analyze the

feasibility of establishing procedures or prograns to assi st

property or business owners adversely affected by

transportati on projects when denonstrating actual loss, and to

ascertain any potential increase or decrease in the costs of

ri ght-of-way acquisition upon any proposed | egislative

reconmendation. In carrying forth its stated purpose, the

study panel will provide and address:

(a) A brief jurisprudential history of the basis of

the power of enminent domain vis a vis property and busi ness

rights, constitutional or otherw se.

(b) A study of the frequency of acquisition by

vol untary purchase prior to the filing of an enmi nent dommin

| awsuit rather than acquisition by lawsuit for transportation

projects in which acquisition of title took place between
January 1, 1997, and Decenber 31, 1997, identifying whether
acqui sition included any business interests in addition to

property interests and whether an initial offer was nade by

t he condemming authority.

(c) A study of right-of-way costs per parcel for

transportation projects in which acquisition of title took
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pl ace between January 1, 1997, and Decenber 31, 1997,
conparing the amount of any initial offer with the anount of

settlenment; identifying whether settlenent occurred prior to

lawsuit, inlitigation prior to jury trial, or by jury trial

identifying any stipul ated all ocati ons between the anpunts

reinmbursed to a property or business owner for property,

busi ness damages, attorney's fees and costs, or expert costs;

and identifying any all ocations between adnministrative costs

or expert costs expended by the condemning authority.

(d) A study of the appraisal nethodol ogy enpl oyed by

condeming authorities for the valuation of real estate with

t he highest and best use in agriculture for acquisitions in

which title vested or purchase contracts were agreed to
bet ween January 1, 1997, and Decenber 31, 1997.
(e) A study of the frequency with which the property

owner received conpensation for a substantial dininution of

access to the exclusion of a business owner in transportation

projects in which acquisition of title took place between
January 1, 1997, and Decenber 31, 1997.
(f) A study of the frequency of the nunber of whole

takings relative to the nunber of partial takings in

transportation projects in which acquisition of title took
pl ace between January 1, 1997, and Decenber 31, 1997.
(g) A study of the feasibility of potential prograns

for assisting businesses adversely affected by transportation

projects, including, but not limted to:

1. Business |loan programs with low or no interest.

2. Business grant prograns.

3. Credits for, and exenptions from taxes or fees for

i npact ed busi nesses.

4. Use of state surcharges on local fuel tax revenues
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to fund | ocal business assistance prograns.

5. Use of alternative dispute resolution approaches to

resol vi ng busi ness danage cl ai ns.

6. Provision by statute or constitutional amendnent to

further protect business rights when affected by em nent

donai n.
(h) A study of alternative approaches to busi ness

damages whi ch woul d nake the busi ness owner whol e.

(i) A study of the costs of emnent donmain actions in

this state, including property and busi ness damage

conpensation and attorney's fees, as conpared to the costs

under the federal system and that of other states.

(j) Any other aspects of enm nent domain deened

appropriate by the study panel

(2) When not otherw se specifically provided, the

study panel shall establish guidelines or paraneters of the

studi es in subsection (1) so that the studi es are not

exhaustive, but nmintain representative statistical accuracy.

In order for the study panel to receive input, and to assi st

it inits evaluations and its fornul ati on of recommendati ons,

the study panel nmmy establish one or nore technical or other

speci al advisory committees. The advisory committees may

i ncl ude study panel or non-study panel nenbers, including

representatives of those industries that may be affected by

the study panel's recommendations. Study panel and non-study

panel nenbers of any technical or other special advisory

conmittees may not receive renuneration for their services.

Study panel nenbers shall be reinbursed for travel and

expenses in accordance with chapter 112, Florida Statutes, to

the extent that funds are available for this purpose. Public

of ficers and enpl oyees shall be reinbursed by their respective
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agenci es in accordance with chapter 112, Florida Statutes.

Costs for the study panel shall be funded in the Departnent of

Transportation's adopted 5-year work program The depart nment

may contract with the Florida Conflict Resol ution Consortium

and Florida State University. Al state agencies are requested

to provide assistance to the study panel as necessary to

acconpli sh the purposes set forth for the study panel in this

act .

(3) The study panel shall consist of the foll ow ng

nenber s:
(a) A representative of the Departnent of

Transportation, a representative of the Departnment of Banking

and Finance, a representative of the Association of Counties,

a representative of the League of Cities, a representative of

the Florida Metropolitan Planning Organi zation, a

representative of the Ofice of the Attorney CGeneral, a

representative of either the St. Johns River Water Managenent

District or the South Florida Water Managenent District, and a

representative of the Florida Transportati on Com ssion, al

to be appointed by the Governor

(b) A nmenber of the Florida Senate, a representative

of the Florida Transportation Buil ders Association, a

representative of the Florida Petrol eum Council, a

representative of the Florida Retail Federation, a

representative of the Florida D vision of the Nationa

Feder ati on of |ndependent Busi nesses, a representative of the

Fl ori da Restaurant Association, and a representative of the

Enmi nent Domain Conmittee of the Acadeny of Florida Trial

Lawyers, all to be appointed by the President of the Senate.

(c) A nmenber of the Florida House of Representatives,

a representative of the Florida Petrol eum Marketers
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Associ ation, a representative of the Florida United Busi nesses

Associ ation, a representative of the Florida Farm Bureau

Federation, a representative of the Florida Property Rights

Coalition, a representative of the Florida Chanber of

Commerce, and a representative of the Florida Bar Eni nent

Domain Conmittee, all to be appointed by the Speaker of the

House of Representatives.

(4) The study panel shall hold at |east two public

heari ngs, one of which shall be outside Tall ahassee, and shal

seek public comrent and input. The study panel shall subnit a

witten report to the Governor, the President of the Senate,

and the Speaker of the House of Representatives on its

findi ngs and any recomrendati ons for proposed | egislation no
| ater than Decenber 31, 1999.
Section 13. The Legislature finds that bal ancing

property and business interests of private citizens and

governnental entities is an inportant function of the

Legislature. Likewise, the Legislature finds that, in the

bal anci ng of those interests, prelitigation offers of

conpensation assist in reducing the costs of acquisition; that

an entire lot, block, or tract of |land should be acquired only

when the public purpose and necessity are related to the

engi neeri ng needs of a project and not the saving of

acqui sition costs to the detrinent of business owners; that

orderly procedures for the transference of deeds under the

Mur phy Act should be established to save adninistrative costs;

t hat provision should be made for the underlying fee owner to

be eligible for conpensation for the denial of econonic use

caused by the exercise of a reservation pursuant to deeds

under the Murphy Act; and that | ocal ordinances regul ating

out door advertising signs should be preenpted upon rel ocation
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of an outdoor advertising sign resulting fromthe acquisition

of right-of-way. Therefore, the Legislature finds that this

act fulfills an inportant state interest.
Section 14. Subsection (1) of section 337.19, Florida
Statutes, is anended to read:

337.19 Suits by and agai nst departnent; linitation of
actions; forum --

(1) Suits at law and in equity may be brought and
mai nt ai ned by and agai nst the departnent on any contract claim
arising fromthe breach of an express provision or an inplied

covenant of a witten agreenent or a witten directive issued

by the departnent pursuant to the witten agreenent. |In any

such suit, the departnment and the contractor shall have all of

the sane rights, obligations, renedies, and defenses as a

private person under a like contract, except that no liability

nmay be based on an oral nodification of the witten contract

or witten directive. However, this section shall not be

construed to in any way prohihbit the departnent fromliniting

its liability or damages through provisions in its contracts.

Not wi t hst andi ng anything to the contrary contained herein, no

enpl oyee or agent of the departnment may be hel d personally

liable to an extent greater than that provided under s. 768.28
wrder—econt+ract—for—work—done; provided, that no suit soundi ng
in tort shall be mmintained agai nst the departnent.

Section 15. Section 6 of this act shall take effect

January 1, 1999; section 7 of this act shall take effect July

1, 1998, for em nent dommin actions filed after July 1, 1998;

and all other sections of this act, unless otherw se provided,

shal | take effect upon this act becoming a | aw
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=—=============== T | T L E A MENDMENT ===============
And the title is anended as foll ows:
On page 2, lines 17 and 18, delete those |ines

and insert:
the Pollution Recovery Trust Fund; anending s.
73.0511, F.S.; providing requirenents with
respect to prelitigation; providing
prelitigation notice to fee owners; providing
for prelitigation offer to fee owners;
repealing s. 337.27(2), F.S., which provides
for the acquisition of |lands and property;
repealing s. 337.271, F.S., which provides for
negotiations for acquisitions by the Departnent
of Transportation; repealing s. 348.0008, F.S.
whi ch provides for the acquisition of |ands and
property in the Florida Expressway Authority
Act; repealing s. 348.759(2), F.S., which
provides for the acquisition of |ands or
property by the Ol ando- Orange County
Expressway Authority; repealing s. 348.957(2),
F.S., which provides for the acquisition of
| ands or property by the Sem nole County
Expressway Authority; anending s. 253.82, F. S
providing for all transportation easenents
acqui red under the Murphy Act to be conveyed to
t he Departnent of Transportation or the
governnmental entity currently having title to
t he adj acent roadway; requiring the
establ i shnent of a procedure for review of
deeds containing transportation reservations
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acqui red under the Miurphy Act; setting
requirenments for the review process; providing
conpensation for certain property owners where
the reservation deni es current econonic use of
the property; providing for nediation or
arbitration; anmending ss. 712.04, 712.05, F.S.
providing for the rel ease of certain easenents
hel d by governnental entities; providing for
preservation of certain road easenent
reservations scheduled to begin within a

speci fied period; anmending s. 479.15, F.S.
providing for the preenption of |ocal

ordi nances regul ati ng outdoor advertising signs
upon rel ocation after acquisition of
right-of-way; creating an eninent donmai n study
panel; providing for the nenbership of the
study panel; requiring a report to the Governor
and Legislature; anending s. 337.19, F.S.

aut hori zing suits to be brought against the
departnment for the breach of an expressed
provision or an inplied covenant; providing
that liability may not be based on an ora

nodi fication of a witten contract; providing
ef fective dates.
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