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By Representative Betancourt

1 Abill to be entitled
2 An act relating to environnental mitigation for
3 transportation projects; anmending s. 373.4137,
4 F.S.; requiring ongoi ng annual subm ssions, to
5 t he Departnent of Environnental Protection and
6 wat er managenent districts, by the Departnent
7 of Transportation of its adopted work program
8 and i nventory of inpacted habitats; authorizing
9 i nclusion of habitat inpacts of future
10 transportation projects; authorizing use of
11 certain annual funding for devel opnent of
12 mtigation plans; providing that a water
13 managenent district's prelimnary approval of a
14 mtigation plan does not constitute a decision
15 af fecting substantial interests; extending
16 certain mtigation funding through fiscal year
17 2004- 2005; aut horizi ng anendnent of annua
18 mtigation plans for certain purposes;
19 providing for a process and for funding;
20 providing an effective date.
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Section 373.4137, Florida Statutes, is
25| anended to read:
26 373.4137 Mtigation requirenents.--
27 (1) The Legislature finds that environnental
28 | mitigation for the inpact of transportation projects proposed
29 | by the Departnent of Transportation can be nore effectively
30 | achieved by regional, long-range nitigation planning rather
31| than on a project-by-project basis. It is the intent of the
1
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Legislature that nitigation to offset the adverse effects of
these transportation projects be funded by the Departnent of
Transportation and be carried out by the Departnent of

Envi ronnental Protection and the water managenment districts,
including the use of mitigation banks established pursuant to
this part.

(2) Environnental inpact inventories for
transportati on projects proposed by the Departnent of
Transportation shall be devel oped as foll ows:

(a) Each July 1 Beginning—Juty—21996, the Departnent of
Transportation shall submt anndatHy to the Departnment of
Envi ronnental Protection and the water managenent districts a
copy of its adopted work program and an inventory of habitats
addressed in the rul es adopted pursuant to this part and s.
404 of the Clean Water Act, 33 U S.C. s. 1344, which nay be
i mpacted by its plan of construction for transportation
projects in the next H+st 3 years of the adopted work

program The Departnent of Transportation nmay also include in

its inventory the habitat inpacts of any future transportation
project identified in the adopted work program Fer—the—Juty
1996——subrittal-The i nventory may exclude those projects which
have received pernits pursuant to this part and s. 404 of the
Clean Water Act, 33 U S.C. s. 1344, projects for which
mtigation planning or design has commenced, or projects for

which mitigation has been inplenented in anticipation of
future pernmitting needs.

(b) The environnental inpact inventory shall include a
description of these habitat inpacts, including their
| ocation, acreage, and type; state water quality
classification of inpacted wetlands and ot her surface waters;
any other state or regional designations for these habitats;
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1| and a survey of threatened species, endangered species, and

2 | species of special concern affected by the proposed project.

3 (3) To fund the nitigation plan for the projected

4| inpacts identified in the inventory described in subsection

51 (2), begrhaning3uty—31—1997%-the Departnent of Transportation
6| shall identify funds quarterly in an escrow account within the
7| State Transportation Trust Fund established by the Departnent
8 | of Transportation for the benefit of the Departnent of

9| Environnental Protection. Any interest earnings fromthe

10 | escrow account shall be returned to the Departnent of

11 | Transportation. The Departnent of Environnental Protection
12 | shall request a transfer of funds fromthe escrow account to
13 | t he Ecosystem Managenent and Restoration Trust Fund no sooner
14 | than 30 days prior to the date the funds are needed to pay for
15 ] activities contained in the mitigation prograns. The anount
16 | transferred each year by the Departnent of Transportation

17 | shall correspond to a cost per acre of $75,000 nultiplied by
18 | the projected acres of inpact identified in the inventory

19 | described in subsection (2) within the water nmanagenent

20 | district for that year. The water namnagenent district may

21| draw fromthe trust fund no sooner than 30 days prior to the
22 | date funds are needed to pay for activities associated with
23 | devel opnent or inplenentation of the mtigation plan described
24 | in subsection (4). A portion of the per-acre funding may be
25| utilized for support and devel opnent of these plans, including
26 | desi gn, engineering, production, and staff support.Each July
27 | 1, begianng—+n—1998the cost per acre shall be adjusted by
28 | the percentage change in the average of the Consuner Price

29 | I ndex issued by the United States Departnent of Labor for the
30 | nost recent 12-nonth period endi ng Septenber 30, conpared to
31| the base year average, which is the average for the 12-nobnth
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period endi ng Septenber 30, 1996. At the end of each year
the projected acreage of inpact shall be reconciled with the
acreage of inpact of projects as permtted pursuant to this
part and s. 404 of the Clean Water Act, 33 U S.C. s. 1344, and
the following year's transfer of funds shall be adjusted
accordingly to reflect the overtransfer or undertransfer of
funds fromthe preceding year. The Departnent of Environnental
Protection is authorized to transfer such funds fromthe
Ecosyst em Managenment and Restoration Trust Fund to the water
managenent districts to carry out the mitigation prograns.

(4) Prior to Decenber 31, 1996, each water nanagenent
district, in consultation with the Departnent of Environnental
Protection, the United States Arny Corps of Engi neers, and
ot her appropriate federal, state, and |ocal governnents, shal
devel op a plan for the primary purpose of conplying with the
mtigation requirenents adopted pursuant to this part and 33
US. C s. 1344. This plan shall also address significant
aquatic and exotic plant problens within wetlands and ot her
surface waters. | n developing such plans, the districts shal
utilize sound ecosystem managenent practices to address
significant water resource needs. In deternining the
activities to be included in such plans, the districts shal
al so consider the purchase of credits frompublic or private
mtigation banks permitted under this part and shall include
such purchase as a part of the mitigation plan when such
purchase woul d of fset the inpact of the transportation
project, provide equal benefits to the water resources than
other mitigation options being considered, and provide the
nost cost-effective mtigation option. The nmitigation plan
shall be prelimnarily approved by the water nanagenent
di strict governing board and shall be subnitted to the

4
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1| secretary of the Departnent of Environnental Protection for

2| review and final approval. The prelinmnary approval of a

3| mtigation plan by the water nmanagenent district governing

4 | board shall not constitute a decision which affects

5| substantial interests as provided by s. 120.569. At |east 30

6 | days prior to prelimnary approval, the water nanagenent

7| district shall provide a copy of the draft mtigation plan to

8 | any person who has requested a copy.

9 (a) |If the Departnent of Environnental Protection and
10 | wat er nanagenent districts are unable to identify nitigation
11| that would offset the inpacts of a project included in the
12 | inventory, either due to the nature of the inpact or the
13 | amount of funds available, that project shall not be addressed
14 in the nmitigation plan and the project shall not be subject to
15| the provisions of this section.

16 (b) Specific projects may be excl uded from the

17 | mtgat+oen—ptan and shall not be subject to this section upon
18 | the agreenent of the Departnent of Transportation, the

19 | Departnent of Environnental Protection, and the appropriate
20 | wat er managenent district that the inclusion of such projects
21 | woul d hanper the efficiency or tineliness of the mtigation
22 | planning and pernmitting process.

23 (c) Those transportation projects that are proposed to
24 | commence in fiscal year 1996-1997 shall not be addressed in
25| the mtigation plan, and the provisions of subsection(8){#-
26 | shall not apply to these projects. The Departnent of

27 | Transportation may enter into interagency agreenents with the
28 | Departnent of Environnental Protection or any water nanagenent
29 | district to performmnitigation planning and inplenentation for
30 | these projects.

31
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(d) On July 1, 1996, the Departnment of Transportation
shall transfer to the Departnent of Environnental Protection
$12 nmillion fromthe State Transportation Trust Fund for the
pur poses of the surface water inprovenent nmanagenent program
and to address statew de aquatic and exotic plant problens
wi thin wetlands and ot her surface waters. Such funds shall be
consi dered an advance upon funds that the Departnent of
Transportation woul d provide for statewide nmitigation during
the—19971998,—1998-1999%—and—1999-2600 fiscal years 1997-1998
t hrough 2004-2005. This use of nitigation funds for surface

wat er inprovenent nmanagenent projects or aquatic and exotic

pl ant control may be utilized as nmitigation for transportation
projects to the extent that it conplies with the mtigation
requi renments adopted pursuant to this part and 33 U. S.C. s.
1344. To the extent that such activities result in nitigation
credit for projects pernmitted in fiscal year 1996-1997, all or
part of the $12 million funding for surface water inprovenment
nmanagenent projects or aquatic and exotic plant control in
fiscal year 1996-1997 shall be drawn from Departnment of
Transportation mtigation funding for fiscal year 1996-1997,
rather than frommnitigation funding for fiscal years 1997-1998
t hrough 2004- 2005, 19981999 —ant—1999-2666,i n an anopunt

equal to the cost per acre of inpact described in subsection

(3), tinmes the acreage of inpact that is nmitigated by such
plant control activities. Any part of the $12 mllion that
does not result in mitigation credit for projects permtted in
fiscal year 1996-1997 shall renmin available for nitigation
credit during subsequent fiscal years, but no later than
fiscal year 2004-2005 19971998,—1998-1999,—6+r—1999-2000.

(5) The water managenent district shall be responsible

for ensuring that nmitigation requirenents pursuant to 33
6
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US. C s. 1344 are net for the inpacts identified in the

i nventory described in subsection (2), by inplenmentation of
t he approved pl an described in subsection (4) to the extent
funding is provided as—funded by the Departnent of
Transportation. During the federal pernitting process, the

wat er managenent district nmay deviate fromthe approved
mtigation plan in order to conply with federal permtting
requi rements.

(6) The mitigation plan shall be updated annually to
reflect the nost current Departnent of Transportation work
program Each update of the nmitigation plan shall be
submtted to the secretary of the Departnent of Environnental
Protection for approval as described in subsection (4).
However, such approval shall not be applicable to a deviation
as described in subsection (5) or subsection (7).

(7) In order to anticipate schedul e changes or ninor

projects which may arise, the Departnent of Environnental

Protecti on and water nanagenent district staff are authorized

to amend the nmitigation plans throughout the year and to

establish a process for these nodifications. Departnent staff

may request legislative funding in anticipation of these

changes.
(8) 7 Upon approval by the secretary of the

Departnent of Environnental Protection, the nitigation plan
shal | be deened to satisfy the mitigation requirenents under
this part and any other mitigation requirenents inposed by
| ocal, regional, and state agencies for inpacts identified in
the inventory described in subsection (2). The approval of
the secretary shall authorize the activities proposed in the
mtigation plan, and no other state, regional, or local pernit
or approval shall be necessary.
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(9) 8y This section shall not be construed to
elimnate the need for the Departnent of Transportation to
conply with the requirenent to inplenent practicable design
nodi fications, including realignment of transportation
projects, to reduce or elimnate the inpacts of its
transportation projects on wetlands and other surface waters
as required by rules adopted pursuant to this part, or to
di minish the authority under this part to regul ate other
i mpacts, including water quantity or water quality inpacts, or
i mpacts regul ated under this part that are not identified in
the inventory described in subsection (2).

(10) £9) The recomended mitigation plan shall be
annual ly submtted to the Executive Ofice of the Governor and
the Legislature through the |egislative budget request of the
Departnent of Environnental Protection in accordance with
chapter 216. Any funds not directed to i npl enent the
mtigation plan should, to the greatest extent possible, be
directed to fund aquatic and exotic plant problens within the
wet | ands and ot her surface waters.

(11) ¢36) By Decenber 1, 1997, the Departnent of
Envi ronnental Protection, in consultation with the water
managenent districts, shall subnit a report to the Governor
the President of the Senate, and the Speaker of the House of
Representatives describing the inplenentation of this section,
i ncluding the use of public and private nmitigation banks and
other types of mitigation approved in the mtigation plan
The report shall al so recommend any anendnents to this section
necessary to i nprove the process for devel opi ng and
i mplementing nmitigation plans for the Departnent of
Transportation. The report shall also include a specific

8
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1| section on how private and public nitigation banks are

2| utilized within the nmitigation plans.

3 Section 2. This act shall take effect July 1 of the

4 | year in which enacted.

5
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7 HOUSE SUMVARY

8
For purposes of environnental nitigation of

9 transportation projects, requires_ongoi ng annual _
subm ssions by the Departnent of Transportation of its

10 adoPted wor k pro?ran1and_|nventor of I npacted habitats,
to the Department of Environnental Protection and water

11 managenent districts. Authorizes the departnent to
i ncl Ude habitat |npacts of certain future projects.

12 Aut hori zes use of a portion of the annual per-acre
mtigation funding for support and devel opnent of

13 mtigation plans. Provides that a water nanagenent
district's prelimnary approval of a mtigation plan does

14 not constitute a deciSion affecting substanti al
i nterests. Extends certaln_nltlgatlon_fundln for surface

15 wat er managenent and _aquatic _and exotic plant control
t hrough fisScal year 2004-2005. Authorizes Departnment of

16 Environnmental Protection and water nmanagenment district
staff to nmake certain anmendnents to mtigation plans |

17 t hroughout the year, and to provide a process and fundi ng
t herefor.

18

19

20

21

22

23

24
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