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By the Conmittee on Transportation and Representative
Bet ancourt

1 Abill to be entitled

2 An act relating to environnental protection

3 anending s. 373.4137, F.S.; requiring ongoing
4 annual submi ssions, to the Departnent of

5 Envi ronnental Protection and water nmanagenent
6 districts, by the Departnent of Transportation
7 of its adopted work program and inventory of

8 i mpacted habitats; authorizing inclusion of

9 habitat inmpacts of future transportation

10 projects; providing activities associated with
11 devel opnent of mitigation plans; requiring

12 wat er managenent districts to consult with

13 entities operating mitigation banks when

14 devel oping mitigation plans; providing that a
15 wat er managenent district's prelimnary

16 approval of a nmitigation plan does not

17 constitute a decision affecting substanti al

18 interests; requiring mtigation plans to

19 i nclude certain information; authorizing
20 exclusion of certain projects fromthe
21 envi ronnental inpact inventory; extending
22 certain mtigation funding through fiscal year
23 2004- 2005; aut horizi ng anendnent of annua
24 mtigation plans for certain purposes;
25 providing for uses of funds not directed to
26 i npl erent nitigation plans; deleting obsolete
27 | anguage relating to a report; anending s
28 373.421, F.S.; providing for surveys of wetland
29 boundari es; providing for such surveys to be
30 perforned using a gl obal positioning system
31 provi di ng additional requirenents for such
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surveys; providing for the effect of such
surveys; amending s. 338.223, F.S.; requiring
environnental feasibility review prior to
advance right-of-way purchases for a proposed
turnpi ke project; providing exceptions for
hardshi p and protective purchases; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 373.4137, Florida Statutes, is
amended to read:

373.4137 Mtigation requirenents.--

(1) The Legislature finds that environnental
mtigation for the inpact of transportation projects proposed
by the Departnent of Transportation can be nore effectively
achi eved by regional, long-range nmitigation planning rather
than on a project-by-project basis. It is the intent of the
Legislature that nitigation to offset the adverse effects of
these transportation projects be funded by the Departnent of
Transportation and be carried out by the Departnent of
Envi ronnental Protection and the water managenment districts,
including the use of mitigation banks established pursuant to
this part.

(2) Environnental inpact inventories for
transportati on projects proposed by the Departnent of
Transportation shall be devel oped as foll ows:

(a) Each June 1 Beginning—Juty—1996, the Departnent of
Transportation shall submt anndatHy to the Departnment of
Envi ronnental Protection and the water managenent districts a
copy of its adopted work program and an inventory of habitats
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addressed in the rul es adopted pursuant to this part and s.
404 of the Clean Water Act, 33 U S.C. s. 1344, which nay be
i mpacted by its plan of construction for transportation
projects in the next H+st 3 years of the adopted work

program The Departnent of Transportation nmay also include in

its inventory the habitat inpacts of any future transportation
project identified in the adopted work program Fer—the—Juty
1996—subrittal-The i nventory may exclude those projects which
have received pernits pursuant to this part and s. 404 of the
Clean Water Act, 33 U S.C. s. 1344, projects for which
mtigation planning or design has commenced, or projects for

which mitigation has been inplenented in anticipation of
future pernmitting needs.

(b) The environnental inpact inventory shall include a
description of these habitat inpacts, including their
| ocation, acreage, and type; state water quality
classification of inpacted wetlands and ot her surface waters;
any other state or regional designations for these habitats;
and a survey of threatened species, endangered species, and
speci es of special concern affected by the proposed project.

(3) To fund the nmitigation plan for the projected
impacts identified in the inventory described in subsection
(2), beginantng—duty—31—3199%-the Departnent of Transportation
shall identify funds quarterly in an escrow account within the
State Transportation Trust Fund established by the Departnent
of Transportation for the benefit of the Departnent of
Envi ronnmental Protection. Any interest earnings fromthe
escrow account shall be returned to the Departnment of
Transportation. The Departnment of Environnental Protection
shal |l request a transfer of funds fromthe escrow account to
t he Ecosystem Managenent and Restoration Trust Fund no sooner
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1| than 30 days prior to the date the funds are needed to pay for
2| activities contained in the mtigation prograns. The anpunt

3| transferred each year by the Departnment of Transportation

4| shall correspond to a cost per acre of $75,000 rmultiplied by
5] the projected acres of inpact identified in the inventory

6 | described in subsection (2) within the water nmanagenent

7| district for that year. The water nmanagenent district may

8| draw fromthe trust fund no sooner than 30 days prior to the
9| date funds are needed to pay for activities associated with
10 | devel opnent or inplenentation of the mtigation plan described
11 ) in subsection (4). Activities associated with the devel opnent
12| of the nmitigation plan include, but are not linmted to,

13 | design, engineering, production, and staff support.Each July
14 | 1, beginantng—+n—1998-the cost per acre shall be adjusted by
15| the percentage change in the average of the Consumer Price

16 | I ndex issued by the United States Departnent of Labor for the
17 | nost recent 12-nonth period endi ng Septenber 30, conpared to
18 | t he base year average, which is the average for the 12-nonth
19 | period endi ng Septenber 30, 1996. At the end of each year

20| the projected acreage of inpact shall be reconciled with the
21 | acreage of inpact of projects as permitted pursuant to this
22 | part and s. 404 of the Cean Water Act, 33 U S.C. s. 1344, and
23| the following year's transfer of funds shall be adjusted

24 | accordingly to reflect the overtransfer or undertransfer of

25| funds fromthe preceding year. The Departnent of Environnental
26 | Protection is authorized to transfer such funds fromthe

27 | Ecosyst em Managenent and Restoration Trust Fund to the water
28 | managenent districts to carry out the mtigation prograns.

29 (4) Prior to Decenber 1 of each year 314—1996, each
30 | wat er managenent district, in consultation with the Departnent
31| of Environnental Protection, the United States Arny Corps of
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Engi neers, and other appropriate federal, state, and | ocal
governnents, and entities operating mtigation banks which

have obtained a pernit pursuant to s. 373.4136, shall devel op

a plan for the prinmary purpose of conplying with the
mtigation requirenents adopted pursuant to this part and 33

U.S.C s. 1344. Fhis—plan—shat—also—address—stgnifieant

surface—waters— | n devel opi ng such plans, the districts shal
utilize sound ecosystem managenent practices to address
significant water resource needs. |In deternining the
activities to be included in such plans, the districts shal
al so consider the purchase of credits frompublic or private
mtigation banks permitted under this part and shall include
such purchase as a part of the mitigation plan when such
purchase woul d of fset the inpact of the transportation
project, provide equal benefits to the water resources than
other mitigation options being considered, and provide the
nost cost-effective mtigation option. The nmitigation plan
shall be prelimnarily approved by the water nanagenent

di strict governing board and shall be subnitted to the
secretary of the Departnent of Environmental Protection for
review and final approval. The prelininary approval by the

wat er nmanagenent district governing board does not constitute

a decision that affects substantial interests as provided by

s. 120.569. At | east 30 days prior to prelimnary approval,

the water managenent district shall provide a copy of the

draft mitigation plan to any person who has requested a copy.
(a) Each mitigation plan shall include a brief

expl anation of why a nmitigation bank was or was not chosen as

a mtigation option for each transportation project addressed

in the plan, including an estimtion and description of
5
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1| identifiable costs of the nitigation bank and nonnitigation

2 | bank option to the extent practicable.

3 (b)ta)y If the Departnent of Environmental Protection

4 | and wat er managenent districts are unable to identify

5| mtigation that would offset the inpacts of a project included
6]in the inventory, either due to the nature of the inpact or

7 | the amount of funds avail able, that project shall not be

8 | addressed in the nitigation plan and the project shall not be
9| subject to the provisions of this section.

10 (c) tb) Specific projects may be excluded fromthe

11 | environnental inpact inventory and the mitigation plan and

12 | shall not be subject to this section upon the agreenent of the
13 | Departnent of Transportation, the Departnent of Environnenta
14 | Protection, and the appropriate water nmanagenent district that
15| the inclusion of such projects would hanper the efficiency or
16 | tineliness of the mtigation planning and permtting process.
17 (d) te) Those transportation projects that are proposed
18 | to commence in fiscal year 1996-1997 shall not be addressed in
19| the nitigation plan, and the provisions of subsection (7)

20| shall not apply to these projects. The Departnent of

21| Transportation may enter into interagency agreenents with the
22 | Departnent of Environnental Protection or any water nanagenent
23| district to performmnitigation planning and inplenentation for
24 | these projects.

25 (e) Surface water inprovenent and nmanagenent or

26 | aquatic or exotic plant control projects undertaken using the
27 1912 nmillion advance transferred fromthe Departnent of

28 | Transportation to the Departnent of Environnental Protection
29| in fiscal year 1996-1997 shall renmmin available for nitigation
30 | until the $12 million is fully credited up to and including

31| fiscal year 2004-2005. Wen these projects are used as
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ntigation, the $12 nillion advance shall be reduced by

$75, 000 per acre of inpact nitigated. For any fiscal year

t hrough and including fiscal year 2004- 2005, to the extent the

cost of developing and inplenenting the mtigation plans is

| ess than the anount transferred fromthe Departnent of

Transportation to the Departnent of Environnental Protection

pursuant to subsection (3), the difference shall be credited

towards the $12 nmillion advance.
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(5) The water nmanagenent district shall be responsible
for ensuring that nmitigation requirenents pursuant to 33
US. C s. 1344 are net for the inpacts identified in the
i nventory described in subsection (2), by inplenmentation of
t he approved plan described in subsection (4) to the extent
funding is provided as—funded by the Departnent of
Transportation. During the federal pernitting process, the

wat er managenent district nmay deviate fromthe approved
mtigation plan in order to conply with federal permtting
requi rements.

(6) The mitigation plan shall be updated annually to
reflect the nost current Departnent of Transportation work
program and nmay be anended throughout the year to anticipate

schedul e changes or additional projects which may ari se. Each

updat e and anendnent of the mitigation plan shall be subnitted

to the secretary of the Departnent of Environnmental Protection
for approval as—desecribed—in—subsect+on—(4)y. However, such
approval shall not be applicable to a deviation as described

i n subsection (5).

(7) Upon approval by the secretary of the Departnent
of Environnmental Protection, the nitigation plan shall be
deened to satisfy the nmitigation requirenents under this part
and any other mtigation requirenents inposed by | ocal
regional, and state agencies for inpacts identified in the
i nventory described in subsection (2). The approval of the
secretary shall authorize the activities proposed in the

8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIRPLOO®~NOO®UuDWNPER O

Fl ori da House of Representatives - 1998 CS/ HB 4071
198- 298- 98

mtigation plan, and no other state, regional, or local pernit
or approval shall be necessary.

(8) This section shall not be construed to elimnate
the need for the Departnent of Transportation to conply with
the requirenent to inplenent practicabl e design nodifications,
i ncluding realignnment of transportation projects, to reduce or
elimnate the inpacts of its transportation projects on
wet | ands and other surface waters as required by rul es adopted
pursuant to this part, or to dinmnish the authority under this
part to regul ate other inpacts, including water quantity or
water quality inpacts, or inpacts regul ated under this part
that are not identified in the inventory described in
subsection (2).

(9) The recommended nitigation plan shall be annually
submitted to the Executive Ofice of the Governor and the
Legi sl ature through the |egislative budget request of the
Departnent of Environnental Protection in accordance with
chapter 216. Any funds not directed to i nplenent the
mtigation plan should, to the greatest extent possible, be
directed to fund departnent or water nmnagenent district

activities such as surface water inprovenent and nanagenent

projects and lands identified for potential acquisition or

restorati on aguati—ec—ant—exotiec—prant—problers—wthin—the
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1 | Fhe—+eport——shatH—alsorecomentd—any—anendrents—to—this—section
2 | necessary—to—inprove—theprocess—for—developtng—and

3 | rpterentingmtigati-on—prans—ftor—thebepartrent—of

4 | Fransportation—Thereport—shatt—also—inctude—a—specife¢

5 | seetion—on—how private—antd—pubHecmtigat-on—banks—are

6 | utiHzed—w-thin—the—mtigati-on—ptans—

7 Section 2. Subsection (8) is added to section 373.421
8| Florida Statutes, to read

9 373.421 Delineation nmethods; formal determ nations.--
10 (8) \Whenever a survey or certified survey of

11 | delineated wetl and boundaries is required for any purpose

12 | pursuant to this chapter, the survey may be perforned by

13 | conventional nethods of |and surveying or by use of a globa
14 | positioning system Wen a global positioning systemis used
15 ] in the survey, the equi prent nust provide for subneter or

16 | better accuracy and be operated by or under the supervision of
17 | a registered | and surveyor licensed in the state, or by an

18 | individual specifically trained in the use of the nake, type,
19 | and nodel of gl obal positioning system equi pnent being

20 | enpl oyed. Presence of the registered surveyor's seal and

21| signature shall constitute proof that the survey was conducted
22 | by or under the supervision of a registered |and surveyor

23| licensed in the tate. Specific proof of training shall be

24 | required by the regul atory agency for any individual who is
25| not a registered |land surveyor licensed in the state or who
26 | does not work under the supervision of a registered | and

27 | surveyor licensed in the state. A global positioning system
28 | survey of wetland boundari es whi ch has been conducted in

29 | accordance with this subsection shall not be considered an

30 | approxi mate wetl and del i neat ed under rul es adopted pursuant to
31| subsection (2).
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1 Section 3. Paragraph (b) of subsection (2) of section
2| 338.223, Florida Statutes, is anended to read:

3 338. 223 Proposed turnpi ke projects. --

4 (2)

5 (b) In accordance with the legislative intent

6 | expressed in s. 337.273, and after the requirenents of

7 | paragraph (1) (c) have been net,the departnment nay acquire

8 | lands and property before naking a final deternination of the
9| econonmic feasibility of a project. The requirenents of

10 | paragraph (1)(c) shall not apply to hardship and protective
11 | purchases of advance right-of-way by the departnment. The cost
12 | of advance acquisition of right-of-way nmay be paid from bonds
13 | i ssued under s. 337.276 or fromturnpi ke revenues. For

14 | purposes of this paragraph, "hardshi p purchase" neans purchase
15| froma property owner of a residential dwelling of not nore
16 | than four units who is at a di sadvantage due to health

17 | inpairnent, job loss, or significant |oss of rental incone.
18 | For purposes of this subsection, "protective purchase" neans a
19 | purchase to |limt devel opnent, building, or other
20| intensification of land uses within the area right-of -way
21 | needed for transportation facilities. The departnent shal
22 | give witten notice to the Departnent of Environnental
23| Protection 30 days prior to final agency acceptance as set
24 | forth in s. 119.07(3)(n), which notice shall allow the
25 | Departnent of Environnental Protection to comment. Hardship
26 | and protective purchases of right-of-way shall not influence
27 | the environnmental feasibility of the project, including the
28 | decision relative to the need to construct the project or the
29 | selection of a specific location. Costs to acquire and
30 | di spose of property acquired as hardship and protective
31 | purchases are considered costs of doing business for the
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departnent and shall not be considered in the deternination of

environnental feasibility for the project.

Section 4. This act shall take effect upon becoming a
| aw.
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