Fl ori da House of Representatives - 1998 HB 4087

By Representatives Miurman, Cri st L|ttlef|eld C?Ies
Bradl ey, Tamargo, Wallace, Byrd, MIler, I'p and’ Safl ey

1 A bill to be entitled

2 An act relating to the Environnental Protection
3 Conmmi ssion of Hillsborough County;

4 consol i dating, conpiling, and codifying extant
5 | aws pertaining to the comm ssion; providing

6 | egislative intent; conformng term nol ogy and
7 improving clarity; conformng references to

8 air, water, and soil throughout the act;

9 clarifying the authority to regul ate wetl ands;
10 addi ng and anendi ng definitions; adding

11 | anguage relating to quorum open neetings, and
12 open records; providing notice with respect to
13 the Hillsborough County Charter; enunerating

14 the powers and duties of the commission in a

15 single section including clarification of the
16 power to accept del egation of and exercise

17 authority received, to enter into contracts and
18 agreenents, to sue and be sued, to establish an
19 annual budget, and to establish advisory and
20 other committees; providing for filing rules
21 with the Cerk of the Circuit Court;
22 enunerating the powers and duties of the
23 conmi ssion environnental director in a single
24 section, including the power to hire and fire
25 enpl oyees; providing that hearing officers nay
26 nmake final decisions in certain adninistrative
27 appeal s; providing that hearing officers nmay
28 af fix nonetary anounts for costs and danages;
29 clarifying which party nust bear the burden of
30 proof; clarifying that procedura
31 deterni nations are to be made in accordance
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with the Florida Rules of Civil Procedure;
enunerati ng enforcenent procedures and renedi es
in a single section; providing for the
applicability of ss. 376.82 and 376.308, F.S.
clarifying the conponents of the perfornmance
audit and the qualifications of those
perforning the audits; providing for

recodi fication; providing a saving cl ause;
repeal ing chapters 84-446 and 87-495, Laws of
Florida, relating to the conmi ssion; repealing
chapters 94-405 and 96-513, Laws of Florida,
relating to performance audits of the

conmmi ssion; providing that repeal does not
affect prior prosecutions or responsibilities
and actions of the comission; providing an

ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. It is the intent of the Legislature that

this act supersede chapters 84-446 and 87-495, Laws of

Fl orida, which provide for the Environnental Protection

Conmi ssion of Hillsborough County, and chapters 94-405 and

96-513, Laws of Florida, which provide for perfornance audits

of the conm ssion, and that it be deened a codification of

previously existing legislation relating to the Environnental

Protection Conmission. Said codification is also a reviser,

del eting provisions which have expired, have had their effect,

have served their purpose, or have been inpliedly repeal ed or

super seded; replacing incorrect cross references and

citations; correcting grammati cal, typographical, and |ike
2
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errors; renoving inconsistencies, redundancies, and

unnecessary repetition; and inproving clarity and facilitating

correct interpretation.

Section 2. Short title.--This act shall be known and

may be cited as the "Environnental Protection Act of

Hi | | sbor ough County."

Section 3. Declaration of legislative intent.--The

Legislature finds that the reasonable control and regul ation

of activities which are causing or may reasonably be expected

to cause pollution or contam nation of air, water, soil,

wet | ands, and property, or cause excessive and unnecessary

noi se, are necessary for the protection and preservation of

the public health, safety, and welfare. It is the intent of

the Legislature to establish an environnental protection

conm ssion to provide and mai ntain standards which will ensure

the purity of all waters, soils, wetlands, and the air,

consistent with public health and public enjoynment thereof,

and freedom from contani nants or synergistic agents injurious

to hunman, plant, or animal life, the propagation and

protection of plant and aninmal life, and freedom from noi se

whi ch unreasonably interferes with the confortabl e enj oynent

of life or property or the conduct of business.

Section 4. Definitions.--As used in this act and

rules, unless the context otherwise requires, the term

(1) "Air contanminants" neans a particulate matter, as

defined herein, gas, or odor, including, but not limted to,

snoke, charred paper, dust, soot, grine, carbon, or any other

particulate matter, or irritating, mal odorous, or noxious

substances, funes, or gases, or any conbi nation thereof, but

shal | not include unconbi ned water vapor

3
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(2) "Air pollution" neans the presence in the outdoor

at nosphere of one or nore air contanm nants in such quantities

and of such duration as to be, or which may potentially be,

injurious to human, plant, or aninal |ife, or property, or

whi ch unreasonably interfere with the confortable enjoynent of

life or property or the conduct of business.

(3) "Board" neans the Board of County Conmi ssioners of

Hi | | sbor ough County.

(4) "Conmission" neans the Environnental Protection

Conmi ssion of Hillsborough County.

(5) "County" neans Hillsborough County, Florida.

(6) "Discharge" neans, but is not linmted to, any

spilling, |eaking, seeping, pouring, mnisapplying, enitting,

enptyi ng, or dunping of any contani nant whi ch occurs and which

affects lands or the waters of the county.

(7) "Dusts" neans nminute solid particles released into

the air by natural forces or by nechani cal processes,

including, but not limted to, crushing, grinding, mlling,

drilling, denolishing, shoveling, conveying, covering,

baggi ng, and sweepi ng.

(8) "Emission" neans the discharge or release into the

at nosphere of one or nore air contani nants.

(9) "Hearing officer" nmeans a person or persons

appoi nted by the commi ssi on pursuant to section 16.

(10) "Mtigation" neans activity desi gned and

technol ogically denonstrated as practical to restore or

repl ace the environnental functions provided by an area before

pol | uti on occurr ed.

(11) "Noise pollution" neans the presence of noise in

excessive or unnecessary anount, or of such duration, wave

frequency, or intensity as to be injurious to human or ani ma
4
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life or property, or which unreasonably interferes with the

confortabl e enjoynent of life or property or other conduct of

busi ness.
(12) "Nui sance" neans any activity which causes or

materially contributes to:

(a) The enission into the outdoor air of dust, funes,

gas, mst, odor, snobke, vapor, or noise, or any conbination

t hereof; the discharge into any of the waters of the county of

any organic or inorganic matter or substances or chenica

conmpounds or thermal energy, or any effluent containing the

foregoing; or the placenent, maintenance, or accunulation in

or upon any soils of the county of any material of a

del eterious nature of such character and in such quantity as

to be detectable by a considerabl e nunber of persons or the

public so as to interfere with such persons' health or safety

or public health or safety by causi ng severe annoyance or

di sconfort, tending to |l essen nornal food and water intake,

producing irritation of the upper respiratory tract, producing

synpt ons of nausea, or being offensive or objectionable to or

causing injury or danage to real property, personal property,

or human, animal, or plant life of any kind or which

interferes with the normal conduct of business or is

detrinental or harnful to the health, confort, |iving

conditions, welfare, and safety of the inhabitants of the

county.
(b) Any violation of the provisions of this act which

endangers the public health, safety, and welfare.

(13) "Open burning" neans any fire wherein the

products of conbustion are emitted into the open air and are

not directed thereto through a stack or chi mey.

5
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(14) "Particulate matter" neans any nmaterial which, at

standard conditions, is enmitted into the atnosphere in a

finely divided formas liquid or solid or both, but shall not

i ncl ude unconbi ned wat er vapor

(15) "Person" neans any natural person, individual

public or private corporation, firm association, joint

venture, partnership, nmunicipality, governnental agency,

political subdivision, public officer, or any other entity, or

any conbi nati on of such, jointly or severally.

(16) "Plant and animal life" or "plant or aninmal |ife"

neans all terrestrial and aquatic plants, animals, wildlife,

birds, gane, fish, and other aquatic |life, whether wild or

donesti c.
(17) "Rule" neans a statenment of general applicability

that inplenents, interprets, or prescribes |law or policy or

descri bes the procedure or practice requirenents of the

conm ssion and includes any form whi ch i nposes any requirenent

or solicits any information not specifically required by

general or special law or by existing rule adopted pursuant to

this act. The term does not include internal nanagenent

nenor anda whi ch do not affect either the private interests of

any person or any plan or procedure inportant to the public

whi ch has no application outside the comm ssion; |ega

nenoranda or opinions issued to the conm ssion by the Attorney

Ceneral or legal opinions of the conmission prior to their use

in connection with a conm ssion action; and the preparation or

nodi fication of the comni ssion's budget.

(18) "Snoke" neans the solid particles produced by

i nconpl ete conbusti on of organi ¢ substances, including, but

not linmted to, particles, fly ash, cinders, tarry matter

soot, and carbon.
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(19) "Water pollution" nmeans any contam nati on,

destruction, or other alteration, or any activity which

contri butes to such contani nation, destruction, or other

alteration, of any physical, chem cal, or biological feature

or property of any waters of the county, including change in

tenperature, taste, color, turbidity, or odor of the waters;

or the discharge of any |liquid, gaseous, solid, radioactive,

or other substance into any waters of the county as will

create, or may reasonably be expected to create, a nui sance or

render such waters harnful, detrinental, or injurious to

public health, safety, or welfare, or to donestic, comerci al

industrial, agricultural, recreational, or other legitimte

beneficial uses, or to plant or animal life.

(20) "Wetlands" neans those areas defined by s.
373.019, Florida Statutes, included within the waters of the
county.

Section 5. Environnental Protection Comm ssion

creation; responsibilities.--

(1) The Environnental Protection Conm ssion of

Hi | | sborough County is created for the benefit of the people

of Hillsborough County. The comrission is the single | oca

envi ronnental protection agency for Hill sborough County and

its nmunicipalities as prescribed in section 9.10 of the

Hi | | sbor ough County Charter, approved by referendumin

Sept enber 1983, and has the duties and responsibilities

prescribed by this act.

(2) The governing body of the conmi ssion shall consi st

of the nenbers of the Hillshorough County Board of County

Conmi ssioners. A majority of the governing body constitutes a

guorum and its neetings shall be open to the public in

accordance with general |aw. The conm ssion shall keep a
7
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1| record of its proceedings and shall be the custodi an of al

2 | books, docunents, and papers filed with it. The conmi ssion

3| shall make copies of its mnutes and ot her records upon

4 | request in accordance with general | aw except those records

5] which may be exenpt pursuant to general |aw. The conm ssion

6| has jurisdiction within the geographic boundaries of

7| HlIlIsborough County and its nunicipalities.

8 Section 6. Conmm ssion; duties and powers.--The duties
9| and powers of the commission are to:

10 (1) Adopt and anend rul es reasonably necessary for the
11 | i npl enentati on and enforcenent, adninistration, and

12 | interpretation of the provisions of this act and provide for
13| the effective and continuing control and regul ation of air,
14 | water, and noise pollution. No rule may be adopted or becone
15| effective until after a public hearing has been held by the
16 | conmi ssion pursuant to notice published in a newspaper of

17 | general circulation in the county at |east 10 days prior to
18 | the hearing, and then until the rule has been filed with the
19| Cderk of the Circuit Court for Hillsborough County.

20 (2) Establish a fee schedule and charge fees as

21 | necessary to recover costs for the services rendered pursuant
22 |1 to this act and rules.

23 (3) Require permits as provided in this act.

24 (4) Make continuing studies and periodic reports and
25 | recommendations to the county and nunici pal governnents for
26 | the i nprovenent of air, water, soil, wetlands, and noise in
27 | the county and work in cooperation with the Florida Departnent
28 | of Environnental Protection and other appropriate agencies and
29 | groups interested in environnental protection

30 (5) Investigate pollution control and environnental

31| protection prograns in other areas for the inprovenent of the

8
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regul ation, adm nistration, and enforcenent of this act and

rul es; publicize the inportance of adequate pollution

controls; hold public hearings, discussions, foruns, and

institutes; and arrange prograns for the presentation of

i nformati on by environnmental experts.

(6) |ssue subpoenas to conpel the production of

docunents and attendance of wi tnesses who may have i nfornmation

rel evant to any i ssue before the conmi ssion

(7) Hold hearings and nake findings of liability,

establ i sh danages, issue citations and orders, and file suit

to enjoin viol ations, seek damages and penalties, recover

costs, and enforce its orders.

(8) Enploy and ternminate an environnental director to

exercise the powers listed in section 8 of this act and such

ot her professional, technical, and support personnel as the

busi ness of the conmmission nay require; appoint one or nore

hearing officers, each of whom nust be a nenber of The Florida

Bar; and establish conpensation for all such enpl oyees and

appoi ntees within the budgetary constraints of the conmi ssion

(9) Undertake projects and prograns, including an

artificial reef program designed to control and prevent

pollution or restore or mtigate the effects of pollution

(10) Contract and enter into agreenents with

i ndi vidual s, agencies, and other entities as necessary to

ef fect the purposes of this act.

(11) Sue and be sued in courts of conpetent

jurisdiction.

(12) Accept del egation of and exercise authority

received fromother regulatory agencies and as all owed by | aw

so as to facilitate the effective and streanlined functi on of

envi ronnental protection

9
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(13) Establish an annual budget, manage a poll ution

recovery fund, undertake regul arly schedul ed performance

audits, and accept grants and donations in addition to the

appropriations provided herein.

(14) Create and prescribe the duties of an advisory

comm ttee and such other conmmittees as appropriate.

(15) Undertake any other activity necessary to

i mpl emrent and enforce the provisions of this act.

Section 7. Envi ronnent al director.--The conm ssion

shal | appoi nt an environnental director who shall have at

| east a bachel or's degree froman accredited university and

possess experience in such a field which shall, in the

judgnent of the commission, qualify himor her to discharge

the duties inposed by this act with appropriate executive,

adm nistrative, and technical skills to inplenent the powers

and duties provided herein, and who shall serve at the

pl easure of the governing body. Conpensation shall be

determ ned by the conmission and paid fromthe general funds

of the county.

Section 8. Environnental director; duties and

powers. --The duties and powers of the environnental director

i ncl ude to:
(1) Serve as technical secretary to the com ssion

handl e correspondence and investigations, prepare reports and

dat a between neetings, and nmanage the busi ness of the

comm Sssi on.

(2) Inplenent and enforce the provisions of this act

and rul es.
(3) Investigate conplaints, study and nonitor air,

wat er, and noi se pollution conditions, and recommend

10
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institution of actions necessary to abate nui sances, incl uding

prosecution for violations of this act and rul es.

(4) Inspect property, facilities, equipnent, and

processes to determ ne conpliance with this act and rul es.

(5) Intervene in other governnental proceedings for

t he purpose of providing environnental inpact statenents,

reconmendations, and advice in natters having or likely to

have an effect upon the environnent of the county.

(6) Establish, operate, and nmintain a continuous

noni tori ng network designed to provide accurate data and

information regarding conpliance with this act and rules and

whether the level of air, water, and noise pollution is

i ncreasi ng or decreasing throughout the county.

(7) Publish and dissemnate information to the public

concerning air, water, and noise pollution

(8) Cooperate and enter into agreenents with

appropriate public agencies to i nprove coordination and to

further the goal of environmental protection

(9) Enter upon any public or private property or

carrier during regular business hours to inspect and copy

records pertaining to pollution control and conpliance with

this act and rul es.

(10) Sanple, test, inspect, and nake anal yses at any

time and place and to such an extent as necessary to deternine

conpliance with this act and rul es.

(11) Require sanpling, testing, and reporting.

(12) Issue citations and orders, institute

admi ni strative proceedi ngs for abatenent, restoration, or

correction, establish liability and recover danamges, and

negoti ate and settle di sputes.

11
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1 (13) |Issue pernits and authorize activities as

2| provided by this act and rul es.

3 (14) Receive, review, and act upon infornmation

4| submitted by applicants or other entities pursuant to

5] legislation, delegation, agreenent, or contract.

6 (15) Hire and term nate enpl oyees to serve as agents

7| and representatives of the environnental director within the

8 | budgetary constraints of the comm ssion and as provided by the
9] Gvil Service Act for Hillsborough County.

10 (16) Performall other duties necessary to effect the
11 | purpose of this act.

12 Section 9. Reporting of sources.--Any person engagi ng
13 ] in any activity or operation which may be a source of air,

14 | water, or noise pollution shall, at the witten request of the
15| environnental director, file reports on a form approved by the
16 | conmission containing infornmation relating to the processes

17 | and net hods of manufacture, the conposition and source of

18 | airborne effluents, the rate and peri od of eni ssions or

19 | di scharges, and such other infornmation as the conm ssion nmay
20 | prescri be.
21 Section 10. Pernits may be required.--The conmi ssion
22 | may adopt rules naking it unlawful for any person to
23 | construct, alter, expand, or operate any installation or plant
24 | which, through its operation or mai ntenance, nmay enit,
25| di scharge, or pernit to escape pollutants or contanm nants into
26 | the air, water, soil, wetlands, or property w thout first
27 | obtaining a pernmit fromthe environnental director as provided
28 | by rule. Commenci ng constructi on or operation under such
29 | permit to construct or operate shall be deened acceptance of
30| all of the conditions so specifi ed.
31
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1 Section 11. Sanpling and testing.--Any person who nmay
2| be responsible for the enission or discharge of air, water, or
3| noise pollution fromany source shall, upon witten request of
4] the environnental director, provide such sanpling and testing
5| facilities, exclusive of instrunents and sensi ng devi ces, as
6 | my be necessary for the proper determ nation of the nature,
7 | extent, quantity, and degree of such pollution. The

8 | environnental director may al so require the person responsible
9| for the source of contanminants to conduct tests which wll

10 | show the contam nant em ssions or discharges fromthe source
11 ) and to provide the results of said tests to the environnental
12 | director. These tests shall be carried out under the

13 | supervision of the environmental director and at the expense
14 | of the person responsible for the source.

15 Section 12. Open burning prohibited.--No person shal
16 | ignite or cause or permt to be ignited, suffer, allow, or

17 | mai ntain any open burni ng except:

18 (1) Fires or canpfires used only for nonconmerci al

19 | preparation of food, recreational purposes, cerenonial
20 | occasions, or personal warnmth on cold days, as long as a
21 | nui sance is not created.
22 (2) Any fire set or permitted by a public officer in
23| the perfornmance of official duty, if such fire is for the
24 | purpose of weed abatenent, the prevention of a fire hazard,
25| including the disposal of dangerous materials where there is
26 | no safe alternative nethod of disposal, or the instruction of
27 | public enployees in the nethods of fighting fires, and which
28| fireis, in the opinion of such official, necessary.
29 (3) Fires otherwise permitted by rule of the
30 | commi ssi on.
31
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Section 13. Violations; citations; orders of the

environnental director.--

(1) \Whenever evidence has been obtained or received

establishing that a violation of this act or rules is

occurring or has occurred, the environnental director shal

issue a citation and serve the violator by personal service or

certified mail or by posting a copy in a conspi cuous place on

the prenises of the facility causing the violation. The

citation shall specify the provision of law, rule, pernit, or

order of the commission or environnental director allegedly

violated and shall include a summary of the facts alleged to

constitute the violation. The citation shall, where

appropriate, include an order to cease the violation and

specify a reasonable tine within which the violation shall be

corrected or stopped. If the violation is not stopped within

the tinme specified, or reasonable steps have not been taken to

correct the violation, the environnental director shall have

the power and authority to issue an order to cease the

activity or suspend operation of the facility causing the

violation until the violation has been corrected. The

environnental director may include with a citation an order

for restoration, provided that no order for restoration shal

becone effective until after service and an adm ni strative

hearing before the hearing officer, if requested.

(2) Failure to request an adninistrative hearing by

service of notice of appeal within 20 days after service of a

citation or order of the environnental director shal

constitute a waiver thereof, and any such unappeal ed citation

or order shall becone an order of the commr ssion by operation

of | aw.

14
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Section 14. Energency order.--1n the event a violation

of this act or rules creates an i medi ate heal th hazard or

threatens i nmedi ate serious danage to the public health, or

threatens or causes irreparable injury or damage to plant or

animal life or property, the environnental director shall have

the power and authority to order inmedi ate cessation of the

operati ons causi ng such conditions. Any person receiving such

an order for cessation of operations shall immediately conply

with the requirenents thereof. It shall be unlawful for any

person to fail or refuse to conply with an energency order

i ssued and served under these provisions.

Section 15. Appeals fromactions or decisions of

environnental director.--

(1) Any person aggrieved by an action or decision of

the environnental director may appeal by filing, within 20

days after the date of the action or decision, a witten

noti ce of appeal which shall concisely identify the matter

contested and the reasons or grounds therefor. The notice of

appeal shall be filed with the chair of the conm ssion. The

hearing officer shall set such appeal for hearing at the

earl i est reasonable date and serve notice thereof upon the

appel |l ant and the environnental director

(2) The environnental director shall bear the burden

of proof when a citation or order is appeal ed. The appel | ant

shal | bear the burden of proof when appealing a pernit.

(3) Followi ng hearing, except as may be required

t hrough del egation, the hearing officer shall issue a

prelimnary decision containing findings of fact and

concl usions of |aw and serve copies on the parties. Any party

may file exceptions to the prelimnary decision within 10 days

fromthe date of service. If no exceptions are filed within
15
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1| the period, the prelimnary decision shall becone the fina

2| adm nistrative decision. If any exceptions are filed, the

3| hearing officer shall consider each exception and render

41 within 15 days a witten final decision on each exception, and
5| affirm reverse, or nodify the prelininary decision. In no

6 | case shall the hearing officer take any action which conflicts
7| with or nullifies any of the provisions of this act or rul es.
8| Either party aggrieved by the final adninistrative decision

9| may seek judicial review in accordance with the Adm nistrative
10 | Procedure Act.

11 Section 16. Hearing officer; duties and powers. --

12 (1) The conmmi ssion shall designate one or nore hearing
13| officers to hear appeals of actions or decisions of the

14 | environnental director to deternine factual disputes relating
15 ) to conpliance with this act and rules. A hearing officer also
16 | shall hear any matters relating to this act and rul es which
17 | the conmi ssion nmay del egate; however, all hearings for the

18 | adoption of rules shall be before the governing body of the
19 | conmission. Al hearings before a hearing officer shall be
20| public. Each hearing officer shall have the power to issue
21| notices of hearings, issue subpoenas requiring the attendance
22 | of witnesses and the production of evidence, adninister oaths
23| and take rel evant testinony, and nake appropriate procedura
24 | determ nations pursuant to the Florida Rules of Civil
25| Procedure. A hearing officer shall pronptly issue to the
26 | conmmi ssion a final decision containing findings of fact and
27 | conclusions of law regarding the disposition of matters heard
28 | in accordance with this subsection
29 (2) Each hearing officer shall give probative effect
30| to evidence which would be adnissible in civil proceedings in
31| the courts of this state; but in receiving evidence, due

16
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1| regard shall be given to the technical and highly conplicated
2 | subject matter which the conmi ssion and environnental director
3 | must handle. The exclusionary rul es of evidence shall not be
4| used to prevent the recei pt of evidence havi ng substanti al

5] probative effect. herwise, effect shall be given to the

6| rules of evidence recognized by the law of this state.

7 (3) Each hearing officer shall be conpensated fromthe
8 | general revenue fund of the county for services rendered, and
9 | such conpensation shall be set by the conmi ssion

10 Section 17. Nui sances prohibited.--No person shal

11| cause, let, pernmit, suffer, or allow the continuation of a

12 | nui sance or commit any act which causes or may reasonably be
13 | expected to cause a nui sance. Each day such violation exists
14 | constitutes a separate offense.

15 Section 18. Prohibitions, penalties, intent.--

16 (1) It is unlawful for any person to:

17 (a) Cause or take such action as may reasonably be

18 | expected to cause air, water, or noise pollution in the

19 | county, or to otherwi se violate any other provision of this
20| act or any rule.

21 (b) Violate or fail to conply with any order of the

22 | environnental director or conmi ssion, including orders or

23| rules fixing standards for noise pollution or air, soil

24 | wetl ands, or water quality.

25 (2) Violation is punishable by a civil penalty of not
26 | nore than $5,000 for the first offense and of not npre than
27 |$5, 000 for each offense thereafter. Each day during any

28 | portion of which such violation occurs constitutes a separate
29 | offense. Failure of any offender to pay any fine i nposed under
30| this section within a tine period set by the court when

31| inposing said fine shall be evidence of an intent to violate

17
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1| orders of the conmm ssion, and shall be sufficient cause for
2| the court to enter an order for the offender to cease from

3 | doi ng busi ness or carrying on operations within the county.

4 (3) In addition to the civil penalty in subsection
512), the violation of any provision of this act and rules is a
6 | m sdeneanor within the neaning of s. 775.08, Florida Statutes,
7| and is puni shable as provided by | aw.

8 (4) It is the legislative intent that the civil and

9] crimnal penalties and fines inposed by the court be of such
10 | amount as to ensure i nmedi ate and continued conpliance with
11 | this act and rul es.

12 Section 19. Enforcenent procedure; renedies.--

13 (1) Renedies for violation of this act include:

14 (a) Judicial renedies. The cormission may initiate a
15 ) civil action in a court of conpetent jurisdiction to:

16 1. Establish liability and recover dammges for any
17 | injury to the air, waters, soils, wetlands, or property,

18 | including plant and aninmal |ife, caused by any violation.

19 2. Obtain injunctive relief to enforce conpliance with
20| this act or any rule, pernit, or order; enjoin any violation
21| and obtain restoration of the air, waters, soils, wetlands,
22 | and property, including plant and aninal |life injured or
23 | threatened by any viol ation
24 3. Recover the reasonable costs incurred in tracing
25| the source of any pollution or danage resulting froma
26 | violation, and the costs of restoring the air, waters, soils,
27 | wetl ands, and property, including plant and animal life
28 | injured or threatened by the violation
29 4. | npose and recover a civil penalty for each
30| violation in an anount of not nore than $5,000 per offense,
31| provided that the court may receive evidence in nitigation

18
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Each day during any portion of which such violation occurs

constitutes a separate offense.

(b) Administrative renedies. The environnental

director may institute administrative proceedings to:

1. Abate or correct a violation or obtain restoration

by service of a citation and order to cease or order for

restoration as provided in section 13.

2. Establish liability, recover reasonable costs

incurred in tracing a source of pollution, and recover damages

as provided in section 20 by witten petition, setting forth

the provision of law, rule, pernmit, or order allegedly

violated and a summary of the facts alleged to constitute the

violation. The petition shall be served upon the alleged

vi ol ator by personal service or certified nail, or by posting

a copy of the violation in a conspi cuous place on the prem ses

of the violation, and shall include a notice of the tine and

pl ace the request will be heard by the hearing officer. After

a hearing, the hearing officer may affix the nonetary anount

for the costs and for the danages resulting froma violation

and the violator may be ordered to pay sane within a

prescribed tine. The judgnent upon the anount of danmmges nmy

be entered and enforced in any court having jurisdiction

Parties to an administrative proceeding for damages shall be

afforded all rights of discovery permitted by the Florida

Rul es of Civil Procedure, and appropriate orders may be issued

to effect the purposes of discovery.

(2) Nothing herein shall be construed as preventing

any other legal or administrative action in accordance with

| aw or this act.

19
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(3) Every order of the comrission is legally

enforceable, binding, and judicially reviewabl e i n accordance

with the Admi nistrative Procedure Act.

(4) It shall not be a defense to or ground for

di sm ssal of these judicial renedies for danages and civil

penalties that the conm ssion has failed to exhaust al

adm ni strative renedies, has failed to serve a notice of

violation, or has failed to hold an adninistrative hearing

prior to the institution of a civil action.

(5) Al the judicial and administrative renedies in

this act are independent and cunul ati ve except that the

judicial and adnministrative renedies to recover danmges are

alternative and nutually excl usive.

Section 20. Costs; danmges; joint and severa

liability.--

(1) \Whoever causes air, water, or noise pollution or

damage to the animal or plant life of the county, or other

danmage to said air, soil, wetlands, or waters, is liable for

such damages and the reasonabl e costs of the county or

conmmi ssion incurred in tracing the source of the pollution or

damage and in restoring the air, soil, wetlands, or waters or

plant or animal communities to their fornmer condition

(2) \Whenever two or nobre persons cause air, water, or

noi se pollution in violation of this act or rules, or

otherwise violate this act or rules, so that the danage is

i ndivisible, each violator shall be jointly and severally

liable for such damage and for the reasonable costs incurred

in tracing, controlling, and abating the source and the

contam nants and in restoring the air, waters, soils,

wet | ands, and property, including the animal, plant, and

aquatic life, to their forner condition; however, if said
20
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1| damage is divisible and may be attributed to a particul ar

2| violator or violators, each violator is liable only for the
3 | damage and costs attributable to his or her violation

4 (3) Nothing herein shall give the conmission the right
5] to bring an action on behalf of any private person. Nothing

6 | herein shall prohibit the conm ssion fromproceeding to obtain
7]lajudicial determination of the liability and danages. No

8| finding, witten report, or reconmendation of the comn ssion
9 | made pursuant to this section shall be admi ssible in evidence
10| in any action.

11 Section 21. Section 376.82, Florida Statutes, relating
12| to eligibility criteria and liability protection within the
13 |"Brownfi el ds Redevel opnent Act," and s. 376.308, Florida

14| Statutes, relating to liabilities and defenses of facilities
15| within the "Pollutant Di scharge Prevention and Control Act,”
16 | are applicable to conpliance and enforcenent activities of the
17 | conmi ssi on.

18 Section 22. Pollution recovery fund.--A pollution

19 | recovery fund is created and shall be supervised and used by
20| the conmission to restore polluted areas of the county, as

21 | defined by the cormission, to mtigate the effects of

22 | pollution, or to enhance pollution control activities within
23| the county. The fund shall consist of all nobneys, excluding
24 | costs, recovered by the conmi ssion or environnental director
25| in any action agai nst any person who has polluted or engaged
26 | in activity in violation of this act or rules. Disbursenents
27 | shall be to first pay all anpunts necessary to restore or

28 | mitigate each polluted area which was subject to com ssion
29 | action where restoration could not be obtained fromthe

30| violator. Any rennining funds shall then be used by the

31| conmmission to restore or nitigate areas which require nore
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1| noneys than the conmi ssion was able to obtain by court action
2| or otherwise, to restore or nitigate areas in which the

3 | comi ssi on brought enforcenent action but was unable to

4 | recover any npneys, or to otherw se enhance pollution control
5] activities. Up to 10 percent of the average annual bal ance of
6| the fund may be disbursed for nonitoring past restoration or
7| mtigation. Up to 50 percent of the annually coll ected funds
8 | may be disbursed to the conmmission's artificial reef program
9 Section 23. Appropriations.--The board shall annually
10 | appropriate sufficient noneys to the comrission to carry out
11| the purposes of this act.

12 Section 24. Performance audit required.--The

13 | conmission is subject to a perfornance audit every 4 years,
14| with the first such audit having been conpleted by April 30,
15| 1997, as foll ows:

16 (1) The performance audit, which shall be conducted in
17 | accordance with governnent auditing standards, as promul gated
18 | by the United States Conptroller General, shall contain the
19 | foll owi ng conponents:

20 (a) An appraisal of managenent perfornmance, including
21| the effectiveness of adninistration and the efficiency and

22 | adequacy of the programthe entity is authorized by lawto

23 | perform

24 (b) An assessnent of adherence to general and speci al
25| law and any rul es pronul gat ed t hereunder

26 (c) Recommendations for changes required in general or
27 | special law which, if enacted, would enhance the efficiency
28 | and effectiveness of the program

29 (d) An examination and evaluation of alternative

30 | nethods of providing program services or products nore

31| efficiently and effectively;

22
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1 (e) The adequacy of operating controls and operating

2 | procedur es;

3 (f) An assessnent of relations with enpl oyees and the
4 | public generally;

5 (g) An assessnent of financial inpact, if any, of any
6 | of the recomendations contained in the final audit report;

7 (h) An assessnent of progress nade on the nbst recent
8 | previous perfornance audit recomendations, if any; and

9 (i) A copy of the response received pursuant to

10 | subparagraph (3)(b) 3.

11 (2) The audit nmay not be perforned by any agency of

12 | state or local governnent, with the exception of the Auditor
13| General of the State of Florida as provided by general |aw.
14 | However, nothing in this act shall be construed to prohibit
15| other audits authorized by | aw

16 (3)(a) In contracting for the audit, the governing

17 | board of the conmmi ssion shall utilize standard procedures for
18 | any public body when contracting for professional services,
19 | including, but not limted to:
20 1. Public notice, which nust include a genera
21 | description of the audit and nust indicate how interested
22 | firms or individuals can apply for consideration, including a
23 | requirenent that any such applicant nust provide a statenent
24 | of qualifications and perfornmance dat a;
25 2. Adoption of procedures for the eval uation of
26 | professional auditing services, including, but not limted to,
27 | capabilities; adequacy of professional personnel; past record;
28 | audit and ot her experience of the firmor responsible
29 | individual, including a statenent that such firmor individua
30| has net the required continuing professional education
31| requirenents as prescribed by the Departnent of Business and

23
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Pr of essi onal Regul ation, Board of Accountancy; results of its

nost recent external quality control review, and such other

factors as nay be determ ned by the commission to be

applicable to its particular requirenents; and

3. Making a finding that the firmor individual to be

enployed is fully qualified pursuant to | aw and the adopted

eval uati on procedures.

(b) The contract shall be evidenced by a witten

docunent enbodying all provisions and conditions of the

procurenent of such services, which shall include, but not be

limted to:
1. A provision that bills for fees or other

conpensation for services or expenses be submitted in detai

wi th supporting docunentation sufficient for a proper preaudit

and postaudit thereof;

2. A provision that bills for any travel and per diem

expenses be submitted in accordance with s. 112.061, Florida

St at ut es;
3. A provision that, at the conclusion of the audit,

the entity conducting the audit shall discuss the audit with

the chair of the commi ssion and subnmit to that person

prelimnary audit findings, including relevant supporting

docunentation, if requested. If the chair is not available for

receipt of the audit findings, with any adverse findings

clearly designated as such, then delivery thereof is presuned

to be made when it is delivered to the conm ssion's executive

office. The chair shall subnit to the entity conducting the

audit, within 60 days after receipt of the prelininary

findings, a witten response concerning all such findings,

i ncluding corrective action to be taken to preclude a

recurrence of any adverse findings. Thereafter, a final audit
24
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report shall be issued which shall include the chair's

response and any rebuttal thereto by the entity conducting the

audi t ;
4. A provision that those workpapers necessary to

support the conclusions in the final audit report shall be

retained by the entity conducting the audit for a period of 2

years following delivery of the final audit and shall be nade

avail able to the comi ssion upon a vote of the ngjority of the

governi ng board of the commi ssion. The audit report, when

final, shall be retained by the conm ssion pursuant to chapter
119, Florida Statutes; and
5. A provision that, upon conpletion of the audit,

sufficient copies shall be filed with the Ofice of the

Hi | | sborough County Legi sl ative Delegation for distribution to

nmenbers of the del egation and that sufficient copies be

provided to the conmission to neet anticipated public denmand

for copies of such audit.

(c) In the event the audit is to be paid for by the

board as provided herein, the contract docunent nay not be

executed without the advice and consent of the board, although

the board may not unreasonably w thhold confirmtion

(4) Funds shall be appropriated by the board for

payment of costs incurred in connection with such audit. The

conmi ssion shall request the estimated funding required for

the audit in accordance with county budgeting procedures in a

manner that will ensure that funds will be appropriated for

t hat purpose during the fiscal year in which the audit is to

be conpl et ed.

Section 25. (1) 1In the event the board has ordered a

perfornmance audit pursuant to general |aw by any appropriately

qualified entity not a part of county government which was
25
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1| conpleted within 2 years prior to April 30 of the year the

2| performance audit is to be conpleted, or which will be

3| conpleted within 3 nonths after April 30 of the year the

4 | performance audit is to be conpleted, and the audit contains
5| the mandat ory conponents contained in section 24 and neets the
6 | contract requirenents contained in section 24(3)(b)3., 4., and
715., that audit nay be used to fulfill the requirenent for the
8 | performance audit provided in section 24. In the event an

9| audit so ordered is to be submitted to fulfill the

10 | requirenents of the special act and will be conpleted after
11 ) the April 30 deadline, the conmission shall notify the Ofice
12 | of the Hill sborough County Legislative Del egation by April 30
13| of the year in which the audit is due that the audit will be
14 | so del ayed, the reason for the delay, and the date it will be
15| delivered, which date shall not be later than July 31 of the
16 | year in which the audit is due pursuant to special act.

17 (2) One year fromthe date of the final audit report,
18 | the chair of the commission shall submit to the Ofice of the
19 | Hi Il shorough County Legislative Delegation a witten statenent
20| of the status of reconmendations contained in the audit
21| report.
22 Section 26. Construction of act.--The provisions of
23| this act shall be liberally construed in order to effectively
24 | carry out the purposes of this act in the interest of public
25| health, safety, and general welfare, provided the provisions
26 | of this act are not intended and shall not be construed as
27 | superseding or conflicting with any statutory provisions
28 | relating to, or rules pronul gated by, the Florida Departnent
29 | of Health and the Florida Departnent of Environnental
30| Protection, but shall be construed as inplenenting and
31| assisting the enforcenent thereof.
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1 Section 27. Consolidation of governments.--ln the
2 | event of the consolidation of governnents of the City of Tanpa
3| and Hill sborough County, all powers, functions, duties,
4 | responsibilities, obligations, and properties of the
5| conmi ssion shall be transferred to and vested in the
6| legislative branch of such consol i dat ed gover nnent
7 | automatically by operation of |aw.
8 Section 28. Recodification.--Prior to July 1, 2007,
9] and prior to July 1 every 10 years thereafter or as may
10 | otherwi se be required by the Florida Legislature or the
11| Hi Il shorough County Legislative Del egation, the Hillsbhorough
12 | County Legislative Del egation shall review this act and al
13| acts that anend or nodify this act for the purpose of
14 | determi ning whether there is a need for consolidating,
15| conpiling, revising, and recodifying such acts. If it is
16 | deternmined there is such a need, the delegation nay require
17 | the conmission to prepare such |egislation as nay be necessary
18 | for that purpose.
19 Section 29. Severability.--It is declared to be the
20| legislative intent that, if any section, subsection, sentence,
21| clause, or provision of this act is held invalid, the
22 | remai nder of the act shall not be affected.
23 Section 30. Chapters 84-446, 87-495, 94-405, and
24 |1 96-513, Laws of Florida, are repeal ed. Such repeal does not
25| affect the prosecution of any cause of action that accrued
26 | before the effective date of the repeal, and does not affect
27 | rul es, actions and deci sions, contracts, agreenents,
28 | obligations, and properties of the conm ssion and the
29 | environmental director existing prior to the effective date of
30 | the repeal
31
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Section 31. This act shall take effect upon beconming a
| aw.
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