Fl ori da House of Representatives - 1998 HB 4311
By Representative Culp

1 Abill to be entitled

2 An act relating to debtors and creditors;

3 anmending s. 30.231, F.S.; providing

4 construction; specifying requirenents in any

5 sei zure of property; anending s. 55.03, F.S.

6 speci fying accrual of interest on certain

7 judgnents; creating s. 55.105, F.S.; providing
8 for acquiring judgnent l|iens; providing

9 requi renments; providing for |apse of judgnent
10 liens; providing for second liens; providing
11 for judgnent lien certificates; providing

12 requi renments; providing for taking property

13 under judgnent liens; creating s. 55.106, F.S.
14 provi di ng requirenents and procedures for

15 termnating, partial releases, and assignnents
16 of judgnent liens; creating s. 55.107, F.S.

17 providi ng procedures for treatnent of existing
18 judgnent liens; anmending s. 55.604, F.S.

19 speci fying conditions for creating a judgnent
20 lien; providing for priority of liens; anmending
21 s. 56.031, F.S.; providing for multiple wits
22 of execution; anmending s. 56.041, F.S.
23 providing for return of unsatisfied wits of
24 execution; anmending s. 56.09, F.S.; providing
25 for levy of a wit of execution against an
26 i ndi vi dual for noney; anmending s. 56.21, F.S.
27 provi di ng additional requirenents for notice of
28 | evy and execution sales; anending s. 56.27,
29 F.S.; specifying disposition of noneys received
30 under executions; providing for disposition of
31 sur pl us noneys after execution sal es; anending
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1 s. 56.29, F.S.; clarifying requirenents in

2 suppl enent ary proceedi ngs; anending s. 77.01

3 F.S.; clarifying the right to garni shnent;

4 creating s. 77.051, F.S.; providing for a

5 notice to defendant of certain rights;

6 providing a form providing procedures for

7 asserting exenptions from garni shnent and

8 requesting hearings; providing notice

9 requi rements for garnishnment; providing for

10 hearings; anmending s. 77.055, F.S.; clarifying

11 procedures for service of garni shee's answer

12 and notice of right to nove to dissolve wit;

13 anending s. 77.06, F.S.; providing for creation
14 of a lien upon service of a wit of

15 garni shnent; anending s. 222.12, F.S.

16 clarifying procedures for proceedings for

17 exenption; anending s. 679.301, F.S.

18 clarifying establishnent of priorities of

19 certain interest; repealing s. 30.17, F.S.
20 relating to central filing; providing an
21 ef fective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Paragraph (d) of subsection (1) of section
26| 30.231, Florida Statutes, is anended to read:
27 30.231 Sheriffs' fees for service of summons,
28 | subpoenas, and executions. --
29 (1) The sheriffs of all counties of the state in civil
30 | cases shall charge fixed, nonrefundable fees for docketing and
31| service of process, according to the follow ng schedul e:
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(d) Executions:

1. Twenty dollars for docketing and indexing each wit
of execution, regardl ess of the nunber of persons involved.

2. Fifty dollars for each |evy.

a. Alevy is considered nade when any property or any
portion of the property listed in the instructions for levy is
sei zed, or when any property or portion of the property not

listed in the instructions for levy is seized, or upon denand

of the sheriff the wit is satisfied by the defendant in |ieu
of seizure. In any seizure, the sheriff shall take actua

possessi on of the property or take appropriate steps to

publicize, w thout taking possession, that the property has

been taken into the sheriff's custody or control

b. Wen the instructions are for |levy upon rea
property, a levy fee is required for each parcel described in
the instructions.

c. Wien the instructions are for |evy based upon
personal property, one fee is allowed, although the property
may be seized at different l|ocations, conditional upon all of
the itens being advertised collectively and the sal e being
held at a single |location. However, if the property seized
cannot be sold at one location during the sane sale as
advertised, but requires separate sales at different
| ocations, the sheriff is then authorized to inpose a levy fee
for the property and sale at each |ocation

3. Twenty dollars for advertisenent of sal e under
pr ocess.

4. Twenty dollars for sale under process.

5. Twenty dollars for deed, bill of sale, or
sati sfaction of judgnent.

3
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Section 2. Subsection (1) of section 55.03, Florida
Statutes, is anended to read:

55.03 Judgnents; rate of interest, generally.--

(1) (a) On Decenber 1 of each year beginning Decenber
1, 1994, the Conptroller of the State of Florida shall set the
rate of interest that shall be payable on judgnents or decrees
for the year begi nning January 1 by averagi ng the di scount
rate of the Federal Reserve Bank of New York for the preceding
year, then addi ng 500 basis points to the averaged federa
di scount rate. The Conptroller shall informthe clerk of the
courts and chief judge for each judicial circuit of the rate
t hat has been established for the upcom ng year. The initial
interest rate established by the Conptroller shall take effect
on January 1, 1995, and the interest rate established by the
Conptroller in subsequent years shall take effect on January 1
of each follow ng year. Judgnents obtained on or after January
1, 1995, shall use the previous statutory rate for tine
peri ods before January 1, 1995, for which interest is due and
shal|l apply the rate set by the Conptroller for tine periods
after January 1, 1995, for which interest is due. Interest on
a judgnment shall accrue for the life of the judgnent at the

rate set for that year by the Conptroll er. Nething—econtained
I . T . s hed] .
e o

(b) |If a contract or obligation entered into after the

effective date of this act specifies a contract rate of

interest, any judgnent entered on that contract or obligation

shal |l include accrued interest at the contract rate up to the

time the judgnent is entered. Thereafter, interest on the

judgnent shall accrue for the life of the judgnent at the

sinple interest rate set for that year by the Conptroller
4
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Section 3. Section 55.105, Florida Statutes, is
created to read
55.105 Judgnents, orders, and decrees; lien on

personal property.--

(1)(a) A judgnent lien securing the unpaid anpbunt of

any noney judgnent may be acquired by the holder of a judgnent

of a court of this state, a judgnent of a United States court

having jurisdiction in this state, a judgnent of a court of

the United States or any other state to the extent enforceabl e

under the Florida Enforcenent of Foreign Judgnents Act, or a

judgnent of a foreign state as defined in the Uniform Foreign

Money- Judgnent Recognition Act, fromthe tinme and to the

extent enforceabl e under such judgnents.

(b) The judgnent lien may be acquired on the judgnent

debtor's interest in all personal property subject to

execution in this state other than fixtures, nobney, and

negotiable instrunents. The lien is acquired by filing a

judgnent lien certificate in the office of the Departnment of

State after the judgnent has becone final and if no stay of

the judgnent or enforcenment of the judgnent is in effect at

the tine the certificate is filed. The judgnent lien shall be

effective as of the date of filing, but no lien shall attach

to property until the debtor acquires an interest in the

property. Except as provided in paragraph (2)(b), a judgnent

creditor may file only one effective judgnent lien certificate

based upon a particul ar judgnent.

(2)(a) Except as provided in this subsection, a

judgnent lien acquired under subsection (1) shall |apse and

becone invalid 5 years after the date of filing.

(b) At any tine after the sixth nonth prior to the

schedul ed | apse of a judgnent l|ien acquired under subsection
5

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 4311
569- 143- 98

1|(1), the creditor may obtain a second judgnent l|ien by

2| recording a new judgnent certificate. The second |lien shal

3 | becone effective on the date of | apse of the original lien or
4] on the date on which the new judgnent certificate is recorded,
5| whichever is |later. The second lien is a new lien, and not a
6 | continuation of the original judgnent lien. The second |ien

7| shall permanently | apse and becone invalid 5 years after the
8| effective date of such lien and no additional liens based on
9| the original judgnent nmay be obt ai ned.

10 (c) An original or second lien shall continue for an
11| additional 90 days after |apse on any specific property that
12 | has been item zed with particularity in instructions for |evy
13 | that have been delivered to a sheriff prior to the tinme of

14 | lapse. The lien shall continue only if the itenm zed property
15| and the location of the property are described with sufficient
16 | particularity to permt the sheriff to act, and only if the
17 | property is located in the county in which the sheriff has

18 | jurisdiction at the tinme of delivery of the instructions.

19 | Subsequent renoval of the property does not defeat the

20| item zed lien. A court nmay order continuation of the itenized
21| lien beyond the 90-day period upon a show ng that

22 | extraordi nary circunstances have prevented | evy.

23 (3)(a) The judgnent lien certificate shall

24 1. Be signed by the judgnent creditor or his or her
25| attorney or duly authorized representati ve.

26 2. State the nanes and | ast-known address of the

27 | judgnent creditor, the judgnent creditor's attorney, and the
28 | j udgnent debtor

29 3. State the court in which the judgnent was entered
30| the case nunber, and the date on which the judgnent was

31 | render ed.
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4, State the anpunt due on the noney judgnent, and the

applicable interest rate.

5. In the case of a second judgnent |lien, the anount

of the original noney judgnent renmining unpaid and the

i nterest accrued on such anount.

(b) The validity of the certificate shall not be

defeated by technical or clerical errors nade in good faith

that are not seriously msleading, nor shall any claimof

est oppel be based on such errors.

(4) The judgnent lien certificate shall be recorded

and i ndexed in the sane nanner as financing statenents are

filed pursuant to chapter 679. The Departnent of State shal

provide infornmation about, and copies of, judgnent lien

certificates in the sane manner that information and copies

are provided with respect to financing statenents. The

departnment may charge fees for such services conmensurate with

the fees charged for services in regard to financing

st at enent s.
(5) Awvalid judgnent lien shall give the judgnent

creditor the right to take possession of the property subject

to lien by neans of a wit of execution, garnishnent, or other

judicial process. A creditor who has not filed a judgnent |ien

certificate or whose lien has | apsed nmay neverthel ess take

possessi on of the debtor's property by neans of such judici al

process. A creditor who proceeds by wit of execution obtains

alien as of the tinme of levy and only on the property | evied

upon.
(6) A buyer in the ordinary course of business as

defined in s. 671.201(9) takes free of a judgnent lien created

under this section even though the buyer knows of the

exi stence of the lien. Avalid security interest, as defined
7
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in chapter 679, in after-acquired property of the debtor that

is perfected prior to the effective date of a judgnent lien

takes priority over the judgnent lien on the after-acquired

property.
(7) |If the enforceability of the judgnent lien is

tenporarily stayed or enjoined as a result of any |legal or

equitabl e proceeding, the tine for | apse of the judgnent |ien

shall be tolled until 30 days after ternination of the stay or

i njunction.

Section 4. Section 55.106, Florida Statutes, is
created to read

55.106 Statenent of ternination; partial rel ease;

assi gnnent . - -
(1) Wthin 30 days after witten demand by the debtor
if there is no outstanding obligation or the obligation has

been partially rel eased, the judgnent |ienhol der shall send to

the debtor a statenent to the effect that he or she no | onger

clains a lien on the personal property of the debtor or that

the lien has been partially rel eased and setting forth the

val ue of the lien remaining unpaid as of the date of the

statenent. A statenent signed by a person other than the

| i enhol der of record nust include or be acconpani ed by the

assignnent or a separate witten statenment of assignnent

signed by the lienholder of record. If the affected

lienholder fails to send such a statenent within 10 days after

proper witten demand for such statenent, he or she shall be

liable to the debtor for $100 and for any | oss caused to the

debtor, including attorney's fees, by such failure.

(2) The debtor may file such statenent with the

Departnent of State. The statenent shall be recorded and

i ndexed and the departnent nay assess reasonable fees, in the
8
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1| sane nmanner as ternination statenents are filed and fees

2 | assessed pursuant to chapter 679.

3 Section 5. Section 55.107, Florida Statutes, is

4| created to read

5 55.107 Effect of recorded judgnent liens.--

6 (1) Any liens created by wits of execution that have
7 | been delivered to the sheriff of any county prior to the

8| effective date of this act shall remain effective for 2 years
9| after that date as to any property of the debtor |located in
10| that county on that date and renmaining in that county after

11| that date. As to any property of the debtor brought into the
12 | county after that date, such wits create no lien, inchoate or
13 | ot herwi se.

14 (2) |If a judgnent creditor that has delivered a wit

15| of execution to a sheriff in any county prior to the effective
16 | date of this act properly records a judgnent certificate

17 | within 2 years of that date, together with a certification by
18 | the sheriff as to the date on which the wit was delivered to
19| himor her, the resulting judgnent lien will be deened to have
20 | been recorded on the date the wit was delivered to the

21| sheriff as to all property of the debtor subject to | evy

22 | located in that county on the effective date of this act and
23 | remmi ning continuously in that county after such date. As to
24 | all other property of the debtor, the effective date of the
25| judgnent lien is as provided in this act. The duration of al
26 | judgnent liens under this act is as provided in this act,

27 | regardl ess of the date on which a lien is deened to have been
28 | recor ded.

29 (3) If a judgnent creditor, who has delivered a wit

30| of execution to a sheriff in any county prior to the effective
31| date of this act, does not properly record a judgnent

9
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certificate within 2 years after such date, any such wits

will be deened to have been abandoned and of no effect 2 years

after the effective date of this act.
Section 6. Subsection (8) is added to section 55. 604,
Fl orida Statutes, to read

55. 604 Recognition and enforcenent.--Except as
provided in s. 55.605, a foreign judgnent neeting the
requirements of s. 55.603 is conclusive between the parties to
the extent that it grants or denies recovery of a sum of
noney. Procedures for recognition and enforceability of a
foreign judgnent shall be as follows:

(8) A judgnent lien on personal property shall be

created only after a certified copy of the judgnent, a copy of

acircuit court clerk's certificate or order recognizing the

foreign judgnent, and a judgnent certificate satisfying the

requi renments of s. 55.105 has been recorded in the office of

the Departnent of State. The priority of such lien shall be

established as of the tine the |atest of the three recordings

has occurred. Such lien may be partially rel eased or

satisfied by the person designated pursuant to subsection (1).
Section 7. Section 56.031, Florida Statutes, is
amended to read:
56.031 Wits of execution Exeeutions;, form nultiple
wits.--All wits of execution execut+oens shall be dated on
the day on which they are issued, shall be directed to all and

singular the sheriffs of the state and shall be in full force
t hroughout the state. Multiple wits of execution shall be

i ssued by the clerk on request of the judgnment creditor, which

wits may be docketed in different counties.
Section 8. Subsection (2) of section 56.041, Florida
Statutes, is anended to read:

10
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1 56.041 Wits of execution Bxeeutioens; collection and

2| return.--

3 (2) Al unsatisfied wits of execution executions in

4 | the hands of the sheriff nay be returned;to the judgnent

5| creditor when the sheriff deternines that a reasonable tine in
6| which to levy on the property of the debtor has passed and

7| that it would serve no useful purpose for the sheriff to

8 | continue in possession of the wit eoturt—isstuing—the

9 e F I I o ST

10 | judgrent—upon—whi-ch—the—executon—was—issuved. Upon such

11| return, the clerk of the court of issuance shall provide a

12 | receipt, to the sheriff subnitting the return, acknow edgi ng
13| the return of the unsatisfied wit of execution

14 Section 9. Section 56.09, Florida Statutes, is anended
15| to read:

16 56.09 Wits of execution Exeecutions—against

17 | eorporattoens; generally. --

18 (1) On any judgment against a corporation, a plaintiff
19 | may have a wit of an execution levied on the current noney as
20| well as on the goods and chattels, |ands and tenenents of said
21 | corporati on.

22 (2) On any judgnent against an individual, a plaintiff
23| may have a wit of execution levied on the individual's nobney
24 |1 in excess of $1,000. Such limtation on |levy of execution does
25| not create an exenption, nor does it linmt the availability of
26 | any ot her exenption.

27 Section 10. Section 56.21, Florida Statutes, is

28 | anended to read:

29 56.21 Execution sales; notice.--Notice of all sales

30 | under execution shall be given by adverti senent once each week
31| for 4 successive weeks in a newspaper published in the county

11
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in which the sale is to take place. The tine of such notice
may be shortened in the discretion of the court fromwhich the
execution issued, upon affidavit that the property to be sold
is subject to decay and will not sell for its full value if
held until date of sale. On or before the date of the first
publication or posting of the notice of sale, a copy of the
notice of sale shall be furnished by certified mail to the
attorney of record of the judgnent debtor, or to the judgnent
debtor at the judgnent debtor's |ast known address if the

j udgnent debtor does not have an attorney of record. Such copy
of the notice of sale shall be mmiled even though a default
judgnent was entered. Notice of such | evy and execution sal e

shall be mailed in the sane nmanner as notice is mailed to any

judgnent debtor pursuant to this section to all judgnent

creditors or their attorneys who have filed judgnent

certificates pursuant to s. 55.105 in the nane of the judgnent

debtor and to all secured creditors who have fil ed financing

statenents pursuant to s. 679.401 in the nane of the debtor

reflecting a security interest in property of the kind to be

sold at the execution sal e. Wen | evying upon real property,

notice of such levy and execution sale shall be nmade to the
property owner of record in the same nanner as notice is made
to any judgnent debtor pursuant to this section. Wen selling
real or personal property, the sale date shall not be earlier
than 30 days after the date of the first advertisenent.

Section 11. Section 56.27, Florida Statutes, is
amended to read:

56.27 Executions; paynent te—execution—creditor of
noney col |l ected. --

(1) O the AH nopney received under an execution, the
first $500 exeeutions shall be paid not in reduction of the

12
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1| judgnment but as |iquidated expenses to the creditor who caused
2| the sheriff to levy, and the remainder to the judgnent

3| li enhol der to—the—party—i+n—whose—faver—the—execution—was

4| issted or his or her attorney whose judgnent lien certificate
5| was first filed in the office of the Departnent of State and
6 | whose judgnent lien has not |apsed at the tine of |evy. The

7| receipt of the attorney shall be a release of the officer

8 | paying the noney to himor her. Wen the nane of nore than

9| one attorney appears in the court file, the noney shall be

10| paid to the attorney who originally commenced the action or
11 | who nade the original defense unless the file shows that

12 | another attorney has been substituted. VWhen—property—sotd

13 | uhrtder—execution—brings—hore—than—the—anpunt—of—the—execution-
14 | the—sturptus——shatH—bepai-d—to—defendant—w-thout—detay-—

15 (2) \When property is sold under execution for an

16 | anount greater than the anobunt of the earliest valid judgnent
17 | lien plus the sheriff's costs and the levying creditor's

18 | Ii qui dated expenses, the surplus shall be paid to any other
19 | judgnent |ienhol ders whose |iens have not | apsed in the order
20| of filing. If there is a surplus after paying all valid
21| judgnment liens, the surplus shall be paid to the creditor who,
22| if not already satisfied, caused the levy through wit or
23| instructions for levy. If there is a surplus after paying al
24 | valid judgnent and execution liens, the surplus shall be paid
25| to the defendant w thout del ay.
26 (3) The value of the property |evied upon shall not be
27 | consi dered excessive unless the value of the seized property
28 | unreasonably exceeds the total debt reflected in al
29 | unsatisfied judgnent liens that have not | apsed and any
30 | unsatisfied lien of the levying creditor
31
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1 Section 12. Subsection (1) of section 56.29, Florida
2| Statutes, is anended to read:

3 56.29 Proceedi ngs suppl enentary. --

4 (1) \When any person sherif+ hol ds an unsati sfied

5| execution and has delivered a wit of execution to any

6| sheriff, the plaintiff in execution may file an affidavit so
7| stating and that the execution is valid and outstandi ng and

8 | thereupon is entitled to these proceedi ngs supplenentary to

9 | execution.

10 Section 13. Section 77.01, Florida Statutes, is

11 | anended to read:

12 77.01 Right to garnishnent.--Every person or entity
13 | who has sued to recover a debt or has recovered judgnent in
14 | any court agai nst any person or entity,—natural—or—ecorporate-
15| has aright to a wit of garnishnent, in the manner

16 | hereinafter provided, to subject any debt due to defendant by
17 | a third person or except with respect to debts under

18 | negotiable instrunents, to debts which shall becone due

19 | absolutely to defendant by a third person through the passage
20| of tine only, and any tangi ble or intangi ble personal property
21 | of defendant in the possession or control of a third person
22 | The officers, agents, and enpl oyees of any conpani es or
23 | corporations are third persons in regard to the conpani es or
24 | corporations, and as such are subject to garnishnent after
25| judgnent agai nst the conpani es or corporations.
26 Section 14. Section 77.051, Florida Statutes, is
27 | created to read:
28 77.051 Notice of procedure for asserting exenptions
29 | and requesting hearing; procedure for hearing.--
30
31
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1 (1) Upon application for a wit of garnishnent by a
2| plaintiff, the clerk of the court shall attach to the wit the
3| foll owing notice:

4 "NOTI CE TO DEFENDANT OF THE RI GHT TO KEEP

5 WAGES, MONEY, AND OTHER PROPERTY FROM BEI NG

6 GARNI SHED." The wit of garni shnent delivered
7 to you with this notice neans that wages,

8 noney, or other property belonging to you has
9 been garnished in order to pay a court judgnment
10 agai nst you. HOWEVER, YOU MAY BE ABLE TO CGET
11 YOUR MONEY OR PROPERTY BACK, SO READ THI' S

12 NOTI CE CAREFULLY. State and federal |laws state
13 that certain noney and property nay not be

14 taken to pay certain types of court judgnents
15 even if deposited in a bank, savings and | oan,
16 or credit union. Such noney or property is

17 stated to be "exenpt" from garni shnment. The

18 nmaj or exenptions are listed below on the claim
19 for exenption on the claimfor exenption form
20 This |ist does not include all possible

21 exenptions so you should consult an attorney
22 for specific advice. TO KEEP YOUR WAGES, MONEY,
23 AND OTHER PROPERTY FROM BEI NG GARNI SHED, OR TO
24 GET BACK ANYTHI NG ALREADY TAKEN, YOU MJST

25 PREPARE THE " CLAI M FOR EXEMPTI ON AND REQUEST
26 FOR HEARI NG' FORM BELOW HAVE | T NOTARI ZED, AND
27 FILEIT WTH THE CLERK' S OFFI CE W THI N 20 DAYS
28 AFTER THE DATE YOU RECEI VE THI S NOTI CE OR YQU
29 MAY LOSE | MPORTANT RICGHTS. YOU MUST ALSO MAI L
30 OR DELI VER A COPY TO THE PLAI NTI FF AND THE

31 GARNI SHEE AT THE ADDRESS LISTED IN THE WRIT OF

15
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1 GARNI SHVENT. | f you request a hearing, it wll
2 be held as soon as possible after your request
3 is received by the court. The plaintiff wll

4 have 2 business days, plus 5 days if the copy

5 of your request was nailed to plaintiff, to

6 file an objection to your C ai mof Exenption

7 If the plaintiff files an objection, the clerk
8 will notify you and the other parties of the

9 time and date of the hearing. You nay attend

10 the hearing with or without an attorney. |If

11 the plaintiff fails to file an objection, the
12 garni shnent will be disnissed and your property
13 or noney will be released. YOU SHOULD FI LE

14 YOUR CLAI M FOR EXEMPTI ON | MVEDI ATELY TO KEEP

15 YOUR WAGES, MONEY, OR PROPERTY FROM BEI NG

16 APPLI ED TO THE COURT JUDGVENT. The clerk

17 cannot give you legal advice. |If you need

18 | egal assistance you should see a lawer. |If
19 you can't afford a private |awer, |ega

20 services may be avail able. Contact your |oca

21 bar association or ask the clerk's office about
22 any | egal services programin your area.

23 CLAI M FOR EXEMPTI ON AND REQUEST FOR HEARI NG

24 | claimthat the exenption(s) from garni shnent
25 whi ch are checked below apply in this case:

26 1. Head of famly wages. (You nust check a. or b
27 | bel ow)

28 a. | provide nore than one half of the support
29 | for a child or other dependent and have net earnings of $500
30| or |ess per week.

31
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b. | provide nore than one half of the support

for a child or other dependent, have net earnings of nore than

$500 per week, but have not agreed in witing to have ny wages

gar ni shed
2. Social Security benefits.
3. Supplenental Security Incone benefits.
4. Public assistance (welfare).
5. Workers' Conpensation
6. Unenpl oynent Conpensati on.
7. \Veterans' benefits.
8. Retirenent benefits.
9. Life insurance benefits or cash surrender val ue

of alife insurance policy.
10. O her
| request a hearing to decide the validity of ny claim

Noti ce of the hearing should be given to ne at:

Addr ess Tel ephone nunber

The statenents nmade in this request are true to the best of ny

know edge and bel i ef.

Dat e Def endant's signature
STATE OF FLORI DA
COUNTY OF
Subscri bed and sworn to before ne on by ,
who present ed as identification and who took
an oat h.

17
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Notary Public/Deputy O erk.
(2) The plaintiff shall nmail a copy of the wit of

garni shnent, a copy of the notion for wit of garnishnent, and

the "Notice to Defendant” to the defendant within 5 business

days after the wit is issued, or 3 business days after the

wit is served on the garni shee, whichever is later. The

plaintiff shall mil the notion for wit of garnishment, the

wit of garnishnent, and the "Notice to Defendant" by first

class mail to the residence of the defendant. However, if the

correspondence is returned as undeliverable by the post

office, or if the residence address is not discoverable after

diligent search, then the correspondence shall be sent by

first class mail to the defendant at his or her place of

enpl oynent. The plaintiff shall file in the proceeding a

certificate of such service

(3) Upon the filing by a defendant of a claimfor

exenption and request for hearing, a hearing shall be held as

soon as practicable to determine the validity of the clained

exenptions. Unless the plaintiff files, within 2 business

days after receiving correspondence as provided i n subsection

(2), plus 5 days if the request is served by mail, a witten

statenent under oath that the defendant's cl ai mof exenption

is contested, no hearing shall be required, and the clerk

shall automatically dissolve the wit and notify the parties

by mail of the dissolution
Section 15. Section 77.055, Florida Statutes, is
anended to read:

77.055 Service of garnishee's answer and notice of
right to nove to dissolve wit te—defendant—and-other
iaterested—persons. --Wthin 5 days after service of the
garni shee's answer on the plaintiff or after the tine period
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CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1998 HB 4311
569- 143- 98

1| for the garnishee's answer has expired, the plaintiff shal

2| serve, by mail, the followi ng docunents: a—coepy—of—the—wit
3| a copy of the garnishee's answer and;a notice advisi ngr—ant—=a
4 | eertift+eate—of—service—Thenotiece—shatt—advise the recipi ent
5| that he or she nust nove to dissolve the wit of garnishnment

6| within 20 days after the date set forth in the notice if any
7] allegation in the plaintiff's notion is untrue the—tire—period
8 | set—forth—in—s—7F~0H2)—or—bedefauttedandthat—he—-or——she

9 | may—have—exenptions—fromthe—garn-shrent—which—rust—be

10 | asserted—as—adefense. The plaintiff shall serve these

11 | docunents on the defendant at the defendant's |ast known

12 | address and any ot her address disclosed by the garni shee's

13 | answer and on any other person disclosed in the garnishee's
14 | answer to have any ownership interest in the deposit, account,
15| or property controlled by the garnishee. The plaintiff shal

16 | file in the proceeding a certificate of such service.

17 Section 16. Subsection (1) of section 77.06, Florida
18 | Statutes, is anended to read:

19 77.06 Wit; effect.--
20 (1) Service of the wit shall nmke garnishee liable
21| for all debts due by himor her to defendant and for any
22 | tangi bl e or intangible personal property of defendant in the
23 | garni shee's possession or control at the tine of the service
24 | of the wit or at any tine between the service and the tinme of
25| the garnishee's answer. Service of the wit creates alien in
26 | or upon any such debts or property at the tine of service or
27 | at the tinme such debts or property cone into the garni shee's
28 | possession or control, whichever is later
29 Section 17. Section 222.12, Florida Statutes, is
30 | anended to read:
31
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1 222.12 Proceedi ngs for exenption.--Wenever any nopney
2| or other thing due for |abor or services as aforesaid is

3 | attached by such process, the person to whomthe sane is due
4] and owi ng nay nake oath before the officer who issued the

5] process or before a notary public that the noney attached is
6 | due for the personal |abor and services of such person, and
7| she or he is the head of a famly residing in said state.

8 | When such an affidavit is made, notice of sane shall be

9| forthwith given to the party, or her or his attorney, who sued
10 | out the process, and if the facts set forth in such affidavit
11| are not denied under oath within 2 busi ness days after the
12 | service of said notice, the process shall be returned, and al
13 | proceedi ngs under the sanme shall cease. |If the facts stated
14 ) in the affidavit are denied by the party who sued out the

15| process within the tine above set forth and under oath, then
16 | the nmatter shall be tried by the court fromwhich the wit or
17 | process issued, in like manner as clains to property |evied
18 | upon by writ of execution are tried, and the noney or thing
19 | attached shall remmin subject to the process until rel eased by
20| the judgnent of the court which shall try the issue.

21 Section 18. Subsections (2) and (3) of section

22| 679.301, Florida Statutes, are anended to read:

23 679.301 Persons who take priority over unperfected
24 | security interests; right of "lien creditor."--

25 (2) If the secured party files with respect to a

26 | purchase noney security interest before or within 15 days

27 | after the debtor receives possession of the collateral, the
28 | secured party he—oer—she takes priority over the rights of a
29 | transferee in bulk or of a lien creditor whieh—arisebetween
30 | the—timre—the—seecurtty—interest—attaches—and—the—time—of

31 | H+Hing.
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(3) A"lien creditor" neans a creditor who has
acquired a lien on the property involved by attachnment, |evy,
or the like and includes a holder of a valid judgnent |ien

under s. 55.105, an assignee for benefit of creditors fromthe

time of assignnment, and a trustee in bankruptcy fromthe date
of the filing of the petition or a receiver in equity fromthe
time of appointnent.

Section 19. Section 30.17, Florida Statutes, is hereby
r epeal ed

Section 20. This act shall take effect upon beconming a
| aw.
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HOUSE SUMVARY

Specifies requirenents in p
and. specifies accrual of in
obl i gati ons.

perty seizures by sheriffs
:

ro
terest on contracts or

Provi des requirenments, procedures, conditions, and
priorities for judgnent |iens.

Revi ses provisions relating to wits of execution to
provide for levy of a wit of execution against an

I ndi vidual for noney, additional requirenents for notice
of | evy and execution, sales, and disposition of noneys
recei ved under executions and surplus noneys after
execution sal es.

Revi ses provisions relating to garni shnent to provide for
a notice to defendant of specified rights, procedures for
asserting exenptions from garnishnent "and requesting
heari ngs, notice requirenments for garnishnent,

gar ni shnent hearings, procedures for service of
a{n!Fhee‘s answer, and creation of liens. See bill for
etails.
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