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Fl ori da House of Representatives - 1998 HB 4487

By Representatives Fasano, Boyd, Wse, K Pruitt, Edwards,

Mel vin, Posey, Lawson and Kelly

Abill to be entitled
An act relating to postsecondary education
creating s. 240.555, F.S.; establishing the
Fl ori da H gher Education Savi ngs Program
providing intent; providing definitions;
providing for establishnment and admi ni stration
of the Florida Hi gher Education Savings Trust;
providing for participation agreenents;
providing for investnent of funds in the trust;
providing for paynent of higher education
expenses fromthe trust; providing for
wi thdrawal s fromthe fund; providing penalties;
requiring annual reporting; providing for
exenption fromstate and | ocal taxes; providing
a state pledge; providing applicability with
respect to enrollnent in institutions of higher
education; providing that noneys in the trust
are not assets for financial aid needs testing;
providing for |iberal construction; requiring
certain legal opinions prior to inplenentation
providing for startup funding; providing
severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 240.555, Florida Statutes, is

created to read
240.555 Florida Hi gher Education Savings Program --

(1) The Legislature recognizes that affordability and

accessibility of higher education is essential to the welfare

and wel |l -being of the residents of the state and is a critica
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state interest. Pronoting and enhancing a variety of

opportunities to attend postsecondary institutions serves a

legitimate public purpose. Accordingly, as a suppl enment and

option to existing prograns that pronote educationa

opportunities to attend postsecondary institutions such as the

Fl ori da Prepai d Postsecondary Educati on Expense Program it is

the intent of the Legislature to establish a state higher

education trust programto all ow persons to nmake contri butions

to a trust account that is established for the purpose of

neeting sone or all of the qualified higher educati on expenses

of a designated beneficiary, consistent with federal |aw

aut hori zi ng such prograns. It is the intent of the Legislature

that this trust program which does not guarantee tuition to

any institution, provide a choice to persons who deternine

that the overall educational needs of their famlies are best

suited to a savings program those who nmay wi sh to save to

neet postsecondary educati onal needs beyond the traditiona

4-year curriculum or those whose financial planning

ci rcunstances nay better fit a savings plan. It is further the

intent of the Legislature to privatize the overal

admi ni stration of such a programto allow for the tinely,

efficient, and cost-effective conduct of the program
(2) As used in this section

(a) "Conmissioner" neans the Commi ssi oner of

Educat i on.
(b) "Depositor" nmeans any person neking a deposit,

payrment, contribution, gift, or other expenditure to the trust

pursuant to a participation agreenent.

(c) "Designated beneficiary" nmeans:

1. Any individual state resident originally designated

in the participation agreenent;
2
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2. Any individual defined in s. 2032A(e)(2) of the
I nt ernal Revenue Code;

3. Any individual receiving a scholarship from

interests in the trust purchased by a state or |oca

governnent or an organi zation described in s. 501(c)(3) of the

I nternal Revenue Code and qualified under s. 529 of the

I nternal Revenue Code; or

4. Any other individual enrolled in the trust who

qgualifies as a designated beneficiary under s. 529 of the

I nt ernal Revenue Code.

(d) "Eligible educational institution" neans an

institution of higher education qualifying under s. 529 of the

I nternal Revenue Code as an eligible educational institution

(e) "Internal Revenue Code" neans the Internal Revenue

Code of 1986, or any subsequent corresponding i nternal revenue

code of the United States, as anended fromtine to tine.

(f) "Participation agreenent" neans an agr eenent

between the trust and a depositor for participation in a

savi ngs plan for a designated beneficiary.

(g) "Programt neans the Florida Hi gher Education

Savi ngs Program

(h) "Qualified higher education expenses" neans

tuition, roomand board, fees, books, supplies, and equi pnent

required for the enroll nent or attendance of a designated

beneficiary at an eligible educational institution, including

under graduate and graduate schools, and any ot her higher

educati on expenses that nay be permitted under s. 529 of the

I nt ernal Revenue Code.

(i) "Trust" neans the Florida H gher Education Savi ngs

Trust.

3
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(3)(a) There is created and established within the

O fice of the Conmissioner of Education the Florida H gher

Educati on Savings Trust to pronpte and enhance the

affordability and accessibility of higher education in the

state. The trust shall constitute an instrunentality of the

state and shall performessential governnental functions, as

provided in this section. The trust shall receive and hold al

payments, deposits, and contributions intended for the trust,

as well as gifts, bequests, endownents, and federal, state, or

| ocal grants and any other public or private source of funds

and all earnings, until disbursed in accordance with

subsection (7) or subsection (8).

(b) The anpunts on deposit in the trust shall not

constitute property of the state, and the trust shall not be

construed to be a departnent, institution, or agency of the

state. Anpunts on deposit in the trust shall not be conmm ngl ed

with state funds, and the state shall have no claimto or

against, or interest in, such funds, except as provided by

contract as set forth in subsection (16). Any contract entered

into by or any obligation of the trust shall not constitute a

debt or obligation of the state. The state shall have no

obligation to any designated beneficiary or any other person

on account of the trust, and all anpunts obligated to be paid

fromthe trust shall be limted to anmpbunts avail able for such

obligation on deposit in the trust. The anpunts on deposit in

the trust may only be disbursed in accordance with the

provisions of this section. Each participation agreenent shal

clearly state that the contract is not a debt or obligation of

the state, the Departnent of Education, or any eligible

educati onal institution

4
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(c) The depositor retains ownership of all anpbunts on

deposit in his or her account with the trust up to the date of

distribution to a designated beneficiary. Earnings derived

frominvestnent of the contributions are considered to be held

in trust in the sane nmanner as contributions, except as

applied for purposes of the designated beneficiary and for

pur poses of nmaintaining and admnistering the trust and the

program and repayi ng any advancenent of funds as provided in

this section. Nothing in this paragraph or in any other

provision of this section shall permit any interest in the

trust to be used as security for a |l oan by a desi gnated

beneficiary or depositor.

(d) Al anpunts attributable to penalties shall be

used for purposes of the trust, and ot her anobunts received

other than contributions shall be considered properties of the

trust. Proceeds frompenalties shall remain with the trust and

may be used for any costs or purposes of the trust.

(e) The trust nmay not receive deposits in any form

ot her than cash. No depositor or designated beneficiary nmay

direct the investnment of any contributions or anpbunts held in

the trust other than the specific fund options provided for by

the trust, if any.

(f) The trust shall continue in existence as |long as

it holds any deposits or has any obligations and until its

existence is terninated by law. Upon termnation of the trust,

any uncl ained assets in the trust shall revert to the state in

accordance with general | aw regardi ng uncl ai med property.

(4)(a) A depositor nust designate the nane, address,

date of birth, and social security nunber for the depositor

and the designated beneficiary who will attend an eligible

educational institution. For newborns, the social security
5
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nunber nust be provided within 6 nonths after the date the

participation agreenent is submitted. Distributions from

accounts that lack a valid social security nunber may be

subj ect to penalties and w thhol ding taxes at the tine of

di stribution.

(b) Participation agreements may be freely anmended

t hroughout their terns in order to enabl e depositors to

i ncrease or decrease the level of participation, change

desi gnhated beneficiaries, and carry out sinmilar nmatters

permitted by this section and the Internal Revenue Code.

(c) Deposits to the trust by depositors may only be in

cash. Depositors may contribute in a lunp sum in

install nments, or, when and if available, through electronic

funds transfer or enployer payroll deductions.

(d) Depositors shall be required to denpbnstrate to the

trust the need for account contributions in excess of the

projected costs of higher education for a designated

beneficiary of that age for an average national private

col | ege.
(e) If it is deternmined that the depositor or the

desi gnhat ed beneficiary has nade any material nisrepresentation

in the application for a participation agreenent or in any

communi cation with the trust regarding the program especially

wi t hdrawal or distribution of funds therefrom then the

account may be involuntarily liquidated by the trust. |If the

account is so liquidated, the depositor shall be entitled to a

refund, subject to a 15-percent penalty or such | ower anount

as provided by the Internal Revenue Code.

(5)(a) To provide for regulation and admi ni stration of

the trust, there is established the Florida H gher Education

Savi ngs Program The program shall be adm nistered by the
6
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Commi ssi oner of Education; however, the conm ssioner shall, to

t he maxi num extent possible, let one or nore contracts for the

pronotion, nmanagenent, adninistration, maintenance,

accounting, investnent, receipt, and di shursenent of anpunts

in the trust. Such contract or contracts shall be

conpetitively procured, unless the conm ssioner finds that in

order to facilitate the startup of the trust and programit is

in the best interests of the state to negotiate directly with

one or nore providers of such services. Such contract or

contracts shall be for a termdetern ned by the conm ssi oner

It is the intent of the Legislature that the administration of

the program be sel f-funded, self-sustaining, and privatized to

t he maxi mum extent possi bl e.

(b) The commi ssioner, on behalf and for the benefit of

the trust, nay:

1. Receive and invest noneys in the trust in any

i nstrunents, obligations, securities, or property in

accordance with subsection (6).

2. Establish consistent provisions for each

partici pation agreenent, bul k deposit, coupon, or install nment

payrment, including, but not limted to:

a. The nethod of paynent into the trust by payrol

deduction, transfer froma bank account, or other neans.

b. The termnation, withdrawal, or transfer of

payments under the trust, including transfers to or froma

qgualified tuition program established by another state

pursuant to s. 529 of the Internal Revenue Code.

C. Penalties for distributions not used or nade in

accordance with s. 529 of the Internal Revenue Code.

d. The requirenents for changing the identity of the

desi gnat ed beneficiary.

7
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e. Any charges or fees in connection with the

adm ni stration of the trust.

f. Adequate safeguards to prevent contributions on

behal f of a designated beneficiary in excess of those

necessary to provide for the qualified higher education

expenses of the beneficiary.

3. Enter into one or nore contractual agreenents,

including, but not linmted to, contracts for |egal, actuarial

accounting, financial, custodial, advisory, managenent,

admi ni strative, advertising, marketing, and consulting

services for the trust, and pay for such services fromthe

gai ns and earnings of the trust or fromfunds advanced as

described in subsection (16). Any such contractual agreenent

shall be with an entity or entities experienced i n nmanagi ng or

providing the services called for in the contract.

4. Procure insurance in connection with the trust's

property, assets, or activities or in connection with deposits

in or contributions to the trust.

5. Apply for, accept, and expend gifts, grants, or

donations frompublic or private sources to enable the trust

to carry out its objectives.

6. Adopt rules in accordance with chapter 120 for

pur poses of this section.

7. Sue and be sued.

8. Maintain separate accounts for each designated

beneficiary and establish other accounts within the trust as

necessary to appropriately account for all funds held in the

trust.
9. Hire necessary staff and | ease or purchase

necessary office space or equi pnent and ot her services

8
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necessary to carry out the purposes of this program the costs

of which are to be paid as provided in subsection (16).

10. Take any other action necessary to carry out the

pur poses of this section and incidental to the duties inposed

on the conm ssi oner

(6)(a) The conmissioner shall invest the anpbunts on

deposit in the trust in a nmanner reasonable and appropriate to

achi eve the objectives of the trust, exercising the discretion

and care of a prudent person in simlar circunstances with

simlar objectives. The conmi ssioner shall give due

consideration to rate of return, risk, termof maturity,

diversification of total portfolio within the trust,

liquidity, projected disbursenents and expenditures, and

expected paynents, deposits, contributions, and gifts to be

received. Moneys in the trust are exenpt fromthe investnent

requi renments of s. 18.10, but are subject to the investnent

restrictions contained in s. 215.472. Consistent with the

legislative intent to privatize the adnministration of the

program and the trust, the conm ssioner shall, to the naxi num

extent possible, contract with one or nore qualifi ed,

experienced entities to nake these investnent decisions, and

such entities shall be required to exercise the sane degree of

di scretion, care, and consideration described in this

par agraph. The conmi ssioner shall not require the trust to

invest directly in obligations of the state or any politica

subdi vi sion of the state or in any investnent or other fund

admi ni stered by the state. The assets of the trust shall be

continuously invested and reinvested in a manner consi stent

with the purposes of the trust, expended on expenses incurred

by the operation and managenent of the trust and program or

9

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1998 HB 4487
565- 145B- 98

refunded to the depositor or designated beneficiary on the

conditions provided in the participation agreenent.

(b) Participation in the trust and the offering and

solicitation of the trust are exenpt fromstate securities

law. In addition, inplenentation of this programshall not

begin until the comni ssioner has obtained, in addition to the

opinion required in subsection (15), witten advice of counse

that the trust and the offering of participation in the trust

are not subject to federal securities |aws.

(7)(a) Before authorizing the withdrawal of any noneys

fromthe trust for the paynent of qualified higher education

expenses of a designated beneficiary, the trust nust be

advi sed of the qualified educational institution the

desi gnhated beneficiary will attend and the antici pated date of

enrollment. The trust shall then require information fromthe

selected institution reflecting the designated beneficiary's

enrol |l rent at such institution.

(b) Upon receipt of all required docunentation, the

trust shall nake distributions by check to the specified

institution and the designated beneficiary jointly.

(c) Before authorizing withdrawals fromthe trust for

payment of off-canpus room and board and ot her all owed

gual i fi ed hi gher education expenses, the trust shall require

information fromthe designated beneficiary reflecting the

expenses being subnitted. If a designated beneficiary resides

of f canpus, the trust shall pay directly to the designhated

beneficiary an anbunt equal to the cost of |odging and nea

tickets for an acadenic period as established by such

institution for on-canpus students; provided, however, that in

no event may any di sbursenent exceed any nmaxi num anpunt

establi shed by the Internal Revenue Code. Funds nmay only be
10
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di sbursed to a designated beneficiary for roomand board if

t he desi gnated beneficiary is enrolled at an eligible

educational institution at |least half tine, or such other

enrol | rent requirenent as may be inposed by the Interna

Revenue Code or Internal Revenue Service regul ations.

(d) Each distribution shall consist of a pro rata

distribution of contributions and earnings and shall be in the

manner prescribed by the conm ssioner, consistent with the

regul ations of the United States Treasury Departnent or

I nternal Revenue Servi ce.

(e) Al distributions nade during a taxable year shal

be treated as one distribution

(8)(a) A depositor may withdraw funds fromthe trust.

The depositor shall be entitled to the return of the principa

anmount of all contributions nmade by the depositor, plus actual

i nvestnent earnings or mnus actual investnent |osses on the

contributions, less a penalty set forth in paragraph (c).

(b) Notwithstandi ng paragraph (a), a penalty nmay not

be levied if a depositor requests a withdrawal of funds from

the trust due to any of the follow ng circunstances:
1. Death of the bheneficiary.
2. Permanent disability or nental incapacity of the

beneficiary.

3. Schol arship, allowance, or paynent received by the

beneficiary to the extent that the anount of the refund does

not exceed the anpbunt of the schol arship, all owance, or

payrment in accordance with federal |aw

4, Oher circunstances permitted by the Interna

Revenue Code or Internal Revenue Service regul ations.

(c) |If a depositor requests a withdrawal or refund of

funds contributed to the trust for any cause other than one
11
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listed in paragraph (b), there shall be inposed a penalty of

15 percent of the earnings of the account and any applicabl e

taxes, or such |ower penalty as nay be prescribed by the

I nternal Revenue Code or Internal Revenue Service regul ations.

Ear ni ngs shall be calculated as the total account val ue | ess

t he aggregate contributi ons.

(d) |If an account of a designated beneficiary remains

unused for a period of 5 consecutive years after the

desi ghated beneficiary first becones eligible to attend an

eligible educational institution, the balance of the account,

after notice to the depositor, shall be declared unclai nred and

abandoned property and subject to disposition as such under

chapter 717. Tinme expended by a designated beneficiary as an

active duty nenber of any of the Arned Services of the United

States shall be added to this period.
(9) On or bhefore Septenber 30 each year, the
conm ssi oner shall cause to be published a report on the

operations of the trust in the formof an audited financi al

statenent, including the receipts, disbursenents, assets,

i nvestnents, liabilities, and adm nistrative costs of the

trust for the prior fiscal year. The first report shall be due

Sept enber 30, 1999. The conmi ssioner shall subnmit a copy of

the report to the Governor, the President of the Senate, the

Speaker of the House of Representatives, and the ninority

| eaders of the House and Senate and shall nmke the report

avail able to each depositor and desi gnated beneficiary. In

addition, the accounts of the trust shall be subject to annua

audit by the Auditor CGeneral at no cost to the trust or

program
(10) Deposits and contributions to the trust, the

property of the trust, and the earnings on the trust shall be
12
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exenpt fromall taxation by the state and all politica

subdi vi sions of the state.

(11) The state, a county, a nunicipality, a politica

subdi vi sion, the trust, or the programnay, by contract or

col |l ective bargaini ng agreenent, agree with any enpl oyee to

remt paynents for deposit into the trust through payrol

deducti ons made by the appropriate office or officers of the

state, state agency, county, nmunicipality, or politica

subdi vi si on. Such paynents into the trust shall be treated as

all other deposits to the trust.

(12) The state pledges to depositors, designated

beneficiaries, and other parties who enter into contracts with

the trust under this section that the state will not limt or

alter the rights under this section vested in the trust or

contracts with the trust until such obligations are fully net

and di scharged and such contracts are fully perforned on the

part of the trust, provided that nothing in this subsection

shal|l preclude such lintation or alteration if adequate

provision is made by law for the protection of such depositors

and desi gnated beneficiaries pursuant to the obligations of

the trust and other parties who entered into such contracts

with the trust. The trust, on behalf of the state, may include

this pledge and undertaking for the state in participation

agreenents and such other obligations or contracts.

(13) Nothing in this section or in any participation

agreenent shall constitute or be deenmed to constitute an

agreenent, pledge, pronise, or guarantee of adm ssion or

conti nued enroll nent of any designated beneficiary or any

other person to or in any eligible educational institution in

the state or any other eligible educational institution. Each

participation agreenent shall clearly state that participation
13
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in the program and trust does not guarantee adni ssion or

continued enroll nent at any eligible educational institution

(14) Each participation agreenent shall clearly state

that participation in the programand the trust does not

guarantee that sufficient funds will be available to cover al

qgual i fi ed hi gher educati on expenses for any desi gnhated

beneficiary.

(15) This section shall be liberally construed in

order to effectuate the purposes and intent of this section

It is the intent of the Legislature that the tuition savings

program established in this section qualify as a qualified

state tuition programunder s. 529 of the Internal Revenue

Code. The conmi ssioner shall take any action necessary to

ensure that the trust conplies with all applicable

requi renments of federal and state laws, rules, and regul ati ons

to the extent necessary for the trust to constitute a

gualified state tuition programunder s. 529 of the Interna

Revenue Code. | nplenentation of the programshall not begin

until the comni ssioner has received, in addition to the advice

of counsel required in paragraph (6)(b), a favorabl e opinion

fromcounsel to the effect that the programconstitutes a

gualified state tuition programunder s. 529 of the Interna

Revenue Code. However, upon the effective date of this act,

the commi ssi oner may expend program funds to retain | ega

service to render the required opinions, to be recovered as

provided in subsection (16).

(16) In order to pay for startup costs and expenses,

including | egal fees, associated with the | egal opinions

required in paragraph (6)(b) and subsection (15) and the cost

of issuing a request for proposals to privatize the

admi ni strati on and managenent of the program as described in
14
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paragraph (5)(a), if any, the comi ssioner nmay advance to the

trust and programup to $75,000 during the first 12 nonths

after the effective date of this act. Any noneys so advanced,

plus interest, nust be repaid to the conmmi ssioner by the trust

and the programno later than 24 nonths after the trust has

begun accepting deposits. Such costs may al so be defrayed in

whole or in part by fees to be assessed by the conm ssioner to

entities responding to any conpetitive solicitation for the

trust or program Interest shall be conputed on the average

nont hl y bal ance outstanding at a rate equal to the prine

interest rate plus 1 percent. Ongoing administrative costs

incurred by the commissioner in nonitoring the contract or

contracts relating to the trust and the programshall be

recovered fromthe successful contractor or contractors, which

funds may cone frominvestnent earnings accruing to the trust.

The conmm ssioner is not entitled to a fee fromthe trust;

however, this does not preclude the comi ssi oner from

receiving a fee for services rendered to the trust pursuant to

a contract.

(17) The trust is exenpt fromthe deduction required
by s. 215.20(1).

(18) Menbers and enpl oyees of the Ofice of the
Conmmi ssi oner of Education, the State Board of Education, or

t he Departnent of Education are not prohibited from

i ndi vidually beconing depositors or designated beneficiaries

by virtue of their fiduciary or other responsibilities with

t he comm ssi oner.

Section 2. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity shall not affect other provisions or

applications of the act which can be given effect w thout the
15
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1| invalid provision or application, and to this end the

2| provisions of this act are decl ared severable.

3 Section 3. This act shall take effect upon becoming a

41 | aw

5

6 EE IR b S b b I S b S I S b b S I b S b

7 HOUSE SUVMMARY

8
Est abl i shes the Florida H gher Education Savings Program

9 Provi des intent and definitions. Provides for ]
establ i shnent and adnministration of the Florida Hi gher

10 Educati on Savings Trust. Provides for participation
agreenents, investnent of funds in the trust, paynent of

11 hi'gher education, expenses fromthe trust, and Wt hdrawal s
fromthe trust, including certain penalties applicable

12 t hereto. Requires annual "reporting. Provides tor
exenption fromstate and | ocal taXes. Provides a state

13 pl edge. . Provi des apﬂllcablllty W th respect to enroll nent
Iin ipnstitutions of higher education. Provides that noneys

14 in the trust are not assets for financial aid needs
testing. Provides for liberal construction. Requires

15 certain |l egal opinions prior to inplenentation. Provides

16 for startup funding. See bill for details.
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