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By Representative Arnall

1 Abill to be entitled

2 An act relating to taxation; anmending ss.

3 95. 091, 199.282, 201.17, 212.12, 215.26, and

4 220. 211, F.S.; creating ss. 213.235 and

5 213. 255, F.S.; anending certain statutes of

6 limtation; reducing the period for tolling of

7 the statute of limtations; prescribing

8 circunstances for the tolling of the statute of

9 limtations as a result of administrative or

10 judicial proceedings; reducing the delinguency

11 penalty for certain taxes; providing the rate

12 of interest to be charged on certain tax

13 deficiencies and providing for periodic

14 readj ust nent thereof; providing circunstances

15 under which the Departnent of Revenue is to pay

16 interest to the taxpayer; specifying when

17 applications for refunds nust be fil ed;

18 providing an effective date.

19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Subsections (3) and (4) of section 95.091
23| Florida Statutes, are anended to read:
24 95.091 Limtation on actions to collect taxes.--
25 (3)(a)l. Wth the exception of taxes |evied under
26 | chapter 198 and tax adjustnents made pursuant to s. 220. 23,
27 | the Departnent of Revenue may deternine and assess the anpunt
28 | of any tax, penalty, or interest due under any tax enunerated
29 in s. 72.011 which it has authority to adninister and the
30 | Departnent of Business and Professional Regul ation may
31| determ ne and assess the anobunt of any tax, penalty, or
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1| interest due under any tax enunerated in s. 72.011 which it

2| has authority to adm nister

3 a. For taxes due before July 1, 1998, within 5 years

4| after the date the tax is due, any return with respect to the
5| tax is due, or such return is filed, whichever occurs |ater

6| and for taxes due on or after July 1, 1998, within 3 years

7| after the date the tax is due, any return with respect to the
8| tax is due, or such return is filed, whichever occurs |ater

9 b. For taxes due before July 1, 1998,within 6 years
10| after the date the taxpayer either nakes a substanti al

11 | under paynent of tax, or files a substantially incorrect

12 | return;

13 c. At any tinme while the right to a refund or credit
14| of the tax is available to the taxpayer;

15 d. For taxes due before July 1, 1998, at any tine

16 | after the taxpayer has filed a grossly false return

17 e.d— At any tinme after the taxpayer has failed to make
18 | any required paynent of the tax, has failed to file a required
19 | return, or has filed a gressty—+fatse—or fraudul ent return,

20 | except that for taxes due on or after July 1, 1998, the

21 | limtation prescribed in sub-subparagraph a. applies if the
22 | taxpayer has disclosed in witing the tax liability to the

23 | departnment before the departnent has contacted the taxpayer;
24 | or

25 f.e~ In any case in which there has been a refund of
26 | tax erroneously made for any reason:

27 (1) For taxes due before July 1, 1998, within 5 years
28 | after maki ng such refund; and

29 (I'l1) For taxes due on or after July 1, 1998, within 3
30 | years after nmki ng such refund,

31
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or at any tinme after making such refund if it appears that any
part of the refund was induced by fraud or the
m srepresentation of a material fact.

2. For the purpose of this paragraph, a tax return
filed before the |ast day prescribed by |aw, including any
extensi on thereof, shall be deened to have been filed on such
| ast day, and paynents nade prior to the |ast day prescribed
by |l aw shall be deened to have been paid on such |ast day.

(b)1. The limtations in this subsection shall be
tolled for a period of 2 years with respect to audits in which

the notice of intent to conduct the audit was i ssued before

July 1, 1998,if the Departnent of Revenue has issued a notice

of intent to conduct an audit or investigation of the
taxpayer's account within the applicable period of tine as
specified in this subsection. The departnent shall commence
an audit within 120 days after it issues a notice of intent to
conduct an audit, unless the taxpayer requests a delay. |If
t he taxpayer does not request a delay and the departnent does
not begin the audit within 120 days after issuing the notice,
the tolling period shall term nate.

2. For audits in which the notice of intent to conduct

the audit was issued on or after July 1, 1998, the linitation

period shall be tolled for 1 year after issuing the notice. If

t he taxpayer does not enter into an agreenent to extend the

period pursuant to s. 213.23, the tolling period shal

terninate after 1 year.

(4) |If administrative or judicial proceedings for
review of the tax assessnent or collection are initiated by a

t axpayer beguft within the & period of limitation prescribed in
this section, the running of the period shall be tolled during
t he pendency of the proceedi ng. Administrative proceedi ngs

3
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1| shall include taxpayer protest proceedings initiated under s.
2| 213.21 and departnent rul es.

3 Section 2. Paragraph (a) of subsection (3) and

4 | subsection (4) of section 199.282, Florida Statutes, are

5| anended to read:

6 199.282 Penalties for violation of this chapter.--

7 (3)(a) If any annual or nonrecurring tax is not paid
8 | by the due date, a delinquency penalty shall be charged. The
9 | delinquency penalty shall be 5 6 percent of the delinquent

10| tax for each cal endar nmonth or portion thereof fromthe due
11| date until paid, up to alimt of 25 56 percent of the total
12 | tax not tinely paid.

13 (4) If an annual tax return is filed and property is
14 | either onmitted fromit or underval ued, then a specific penalty
15| shal| be charged. The specific penalty shall be 15 36 percent
16 | of the tax attributable to each onitted itemor to each

17 | underval uation. No delinquency or late filing penalty shall be
18 | charged with respect to any underval uation

19 Section 3. Section 201.17, Florida Statutes, is
20 | anended to read:
21 201.17 Penalties for failure to pay tax required.--
22 (1) \Whoever nmkes, signs, issues, or accepts, or
23 | causes to be made, signed, issued, or accepted, any
24 | i nstrunment, docunent, or paper of any kind or description
25 | what soever, without the full anmount of the tax herein inposed
26 | thereon being fully paid, or whoever nakes use of any adhesive
27 | stanp to denote any tax inposed by this chapter w thout
28 | canceling or obliterating such stanps as herein provided, is
29 | guilty of a nmisdeneanor of the first degree, punishable as
30| provided in s. 775.082 or s. 775.083.
31
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1 (2) If any docunent, instrunment, or paper upon which
2| the tax under this chapter is inposed, upon audit or at tinme
3| of recordation, does not show the proper anpbunt of tax paid,
4 or if the tax inposed by this chapter on any docunent,
5|instrunent, or paper is not tinely reported and paid as

6| required by s. 201.133, the person or persons liable for the
7 | tax upon the docunent, instrunent, or paper shall be subject
8| to:

9 (a) Paynent of the tax not paid.

10 (b) A specific penalty added to the tax in the anopunt
11| of 5 36 percent per nonth or part of a month of any unpaid tax
12 | —the—tait o I I it

13 | addit+onal—10-—perecent—of—any—unpatd—tax—For—each—addi-tional—306
14 | days;—or—f+action—thereof, during the tinme which the failure
15| continues, not to exceed a total penalty of 25 56 percent, in
16 | the aggregate, of any unpaid tax. In no event shall the

17 | penalty be less than $10 for failure to tinely file a tax

18 | return required. |If it is determined by clear and convincing
19 | evidence that any part of a deficiency is due to fraud, there
20| shall be added to the tax as a civil penalty, in lieu of the
21 | aforenentioned penalty under this paragraph, an anount equa
22 | to 200 percent of the deficiency. These penalties are to be
23| in addition to, and not in lieu of, any other penalties
24 | i nposed by | aw.
25 (c) Paynent of interest to the Departnent of Revenue,
26 | accruing fromthe date the tax is due until paid, at the rate
27 | of 1 percent per nonth, based on the amobunt of tax not paid.
28 (3) The departnent may settle or conpronise any
29 | interest or penalties pursuant to s. 213.21.
30 Section 4. Paragraph (a) of subsection (2) of section
31| 212.12, Florida Statutes, is anended to read:

5
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLOO®NO®UuDWNPRER O

Fl ori da House of Representatives - 1998 HB 4567
54- 343-98

212.12 Dealer's credit for collecting tax; penalties
for nonconpliance; powers of Departnent of Revenue in dealing
wi th delinquents; brackets applicable to taxable transactions;
records required. --

(2)(a) Wen any person, firm or corporation required
hereunder to nmake any return or to pay any tax or fee inposed
by this chapter fails to tinely file such return or fails to
pay the tax or fee due within the tine required hereunder, in
addition to all other penalties provided herein and by the
laws of this state in respect to such taxes or fees, a
specific penalty shall be added to the tax or fee in the
amount of 5 46 percent per nonth or part of a nonth of any
unpaid tax or fee H—theftaiture—+sTfor—not—rore—than—30—¢days-
wHth—an—addi-t-onat—10-—percent—of—any—unpartd—tax—or—fee—ftor
each—addit+onal—30—days—or—f+raction—thereof, during the tine

which the failure continues, not to exceed a total penalty of

25 56 percent, in the aggregate, of any unpaid tax or fee. +nr
no—event—may The penalty may not be less than $10 for failure
totinmely file a tax return required by s. 212.11(1)(b) or $5
for failure to tinely file a tax return authorized by s.
212.11(1)(c) or (d). In the case of a false or fraudul ent
return or a willful intent to evade paynent of any tax or fee
i mposed under this chapter, in addition to the other penalties
provided by | aw, the person making such fal se or fraudul ent
return or willfully attenpting to evade the paynent of such a
tax or fee shall be liable for a specific penalty of 100
percent of the tax bill or fee and for fine and puni shnent as
provided by law for a conviction of a nisdeneanor of the first
degr ee.

Section 5. Section 213.235, Florida Statutes, is
created to read

6
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1 213.235 Deternination of interest on deficiencies.--
2 (1) Notwithstandi ng any other provision of |law, the

3| annual rate of interest applicable to tax paynent deficiencies
4| that arise on or after July 1, 1998, shall be the adjusted

5| rate established by the executive director of the departnent
6 | under subsection (2), unless a lower rate for the particul ar
7| tax is specifically provided for in law, in which case the

8| lower rate applies. This annual rate of interest applies to

9| all taxes enunerated in s. 213.05 other than ad val oremtaxes
10| levied on real or tangi ble personal property.

11 (2) |If the adjusted prinme rate charged by banks,

12 | rounded to the nearest full percent, during either

13 (a) The 6-nonth period ending on Septenber 30 of any
14 | cal endar year; or

15 (b) The 6-nonth period ending on March 31 of any

16 | cal endar year

17

18| differs fromthe interest rate in effect on such date, the

19 | executive director of the departnent shall, within 20 days,
20 | establish an adjusted rate of interest equal to such adjusted
21 | prine rate.
22 (3) An adjusted rate of interest established under
23 | this section becones effective:
24 (a) On January 1 of the succeeding year, if based upon
25| the adjusted prine rate for the 6-nmonth period endi ng on
26 | Sept enber 30; or
27 (b) On July 1 of the sane cal endar year, if based upon
28 | the adjusted prine rate for the 6-nonth period ending on March
29 | 31.
30 (4) For the purposes of this section, the term
31 |"adjusted prine rate charged by banks" neans the average

.
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1| predoninant prine rate quoted by commercial banks to | arge

2 | busi nesses, as deternined by the Board of Governors of the

3 | Federal Reserve System

4 (5) Once established, an adjusted rate of interest
5|remins in effect until further adjusted under subsection (2).
6 Section 6. Section 213.255, Florida Statutes, is

7| created to read

8 213.255 Interest.--Interest shall be paid on

9 | overpaynents of taxes, paynent of taxes not due, or taxes paid
10 in error, subject to the follow ng conditions:

11 (1) A refund application nmust be filed with the

12 | departnent within the tinme specified by s. 215. 26.

13 (2) A refund application may not be processed until it
14 ) is conplete. Arefund application is conplete if it is filed
15 on a permitted form and:

16 (a) Contains the taxpayer's nane, address, identifying
17 | nunbers, and si gnhature;

18 (b) Provides sufficient information, whether on the

19 | application or attachnents, to pernit nathematica

20| verification of the ampunt of the refund;

21 (c) Specifies the anmobunt clainmed, the specific grounds
22 | upon which the refund is clained, and the taxable years or

23 | periods involved; and

24 (d) Includes a conpleted audit, if an audit is

25| required by the departnent.

26 (3) If the refund application is not conplete, the

27 | departnent shall notify the taxpayer of the inadequacy and

28 | instruct the applicant of what is needed to conplete the

29 | appli cati on.

30 (4) Interest shall not begin to accrue until 90 days
31| after a conplete refund application has been filed and the

8
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1998 HB 4567
54- 343-98

anount of overpaynent has not been refunded to the taxpayer or

applied as a credit to the taxpayer's account. If the

departnment and the taxpayer mutually agree that an audit of

the claimis necessary, interest shall not begin to accrue

until the audit of the claimis final or until 90 days after

the date the conplete refund application has been filed,

whi chever is |ater.

(5) |If atax is adjudicated unconstitutional and

refunds are ordered by the court, interest shall not comence

on conpl ete applications until 90 days after the adjudication

becones final and unappeal able or 90 days after a conplete

application has been filed, whichever is |ater

(6) Interest shall be paid until a date deternined by

t he departnment which nust be no earlier than 7 days prior to

the date of the issuance of the refund warrant by the

Conptroll er.

(7) Interest shall not be paid if the departnent has

reasonabl e cause to believe that it could not recover the

anmount of any refund paid in error fromthe person claimng

the refund, unless such person files a cash bond or a surety

bond in the anount of the refund clained or such person nakes

ot her security arrangenents satisfactory to the departnent.

The cash or surety bond nust be endorsed by the surety conpany

aut hori zed to do business in this state and nust be

condi ti oned upon paynent in full of the anpbunt of any refund

paid in error for any reason. The departnent shall give

witten notice of its determination that a cash or surety bond

is required, in which case interest shall not conmmrence unti

the person filing the claimsatisfies this requirenent.

(8) The rate of interest shall be the adjusted rate

establi shed under s. 213.235. This annual rate of interest
9
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shall be applied to all refunds of taxes adninistered by the

depart nent.
(9) This section applies to eligible refunds based on

tax paynents nmade on or after July 1, 1998.
Section 7. Subsection (2) of section 215.26, Florida
Statutes, is anended to read:

215.26 Repaynment of funds paid into State Treasury
t hrough error. --

(2) Application for refunds as provided by this
section nmust be filed with the Conptroller, except as
ot herwi se provided in this subsection, within 3 years after
the right to the refund has accrued or else the right is
barred. Except as provided in chapter 198 and s. 220.23, an
application for a refund of a tax enunerated in s. 72.011
which tax was paid after Septenber 30, 1994, and before July
1, 1998, nust be filed with the Conptroller within 5 years

after the date the tax is paid, and within 3 years after the

date the tax is paid for tax paid on or after July 1, 1998.

The Conptroller nmay del egate the authority to accept an
application for refund to any state agency, or the judicial
branch, vested by law with the responsibility for the
collection of any tax, license, or account due. The
application for refund nust be on a form approved by the
Conptroll er and nust be suppl enented with additional proof the
Conptrol |l er deens necessary to establish the claim provided,
the claimis not otherw se barred under the laws of this
state. Upon receipt of an application for refund, the judicial
branch or the state agency to which the funds were paid shal
nmake a determination of the anbunt due. |If an application for
refund is denied, in whole or in part, the judicial branch or
such state agency shall notify the applicant stating the

10
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reasons therefor. Upon approval of an application for refund,
the judicial branch or such state agency shall furnish the
Conptroller with a properly executed voucher authorizing
paynment .

Section 8. Section 220.211, Florida Statutes, is
amended to read:

220. 211 Penalties; inconplete return.--

(1) |If tathe—<casewhere an inconplete return i s nmade,
unl ess netw-thstanding—that no tax is finally determned to be

due for the taxable year, there shall be added to the anpunt
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of tax, penalty, and interest otherwi se due a penalty in the

=
N

anount of 5 percent per nonth, not exceedi ng an aggregate of
$366—e+ 10 percent,of the tax finally determ ned to be due;

=
w

14 | whichever—+s—greater; however, such a penalty nust shatH not
15 | exceed $10,000, and the taxpayer is exenpt fromthis penalty
16 | if a penalty is inposed on himor her under s. 220.801 with
17 | respect to the sane return. The departnent nmay settle or

18 | conproni se such penalties pursuant to s. 213.21

19 (2) As used in Ar—nconprete—return—ts,—foer—the
20 | purpoeses—of this code, the term"inconplete return' neans a
21 | return that | acks whieh—+s—+tacking—sdueh uniformty,

22 | conpl eteness, and arrangenent to the extent that physica

23| handling, verification, or review of the return nmay not be
24 | readily acconpli shed.

25 Section 9. This act shall take effect July 1 of the
26 | year in which enacted.

27

28

29

30

31
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HOUSE SUMVARY

Revi ses tine periods within which the Departnent of
Revenue and t he Departnent of Business and Professional
Regul ati on may determ ne and assess the anount of any

tax, penalty, or_ interest due under taxes which they have
authprltY to adninister, and related provisions for
tolling these peri ods.

Reduces del i nquency penalties for certain taxes.

Provi des that the annual rate of interest on certain tax
Paynent deficiencies shall be a floating rate based on
he prine rate, unless a lower rate is provided by | aw.

Provi des for Baynent of interest on overpaynents of taxes
adm ni stered by the Departnent of Revenue if refund is
not made within a sPeC|f|ed period. Provides ]
requirenents for refund applications. Revises the tine
period within which a refund application nust be nade.
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