Fl ori da House of Representatives - 1998 HB 4695
By Representative Roberts-Burke

1 Abill to be entitled

2 An act relating to property and services

3 procurenent; creating s. 287.086, F.S.

4 providing price preferences for businesses in
5 historically underutilized business zones;

6 providing requirenents; providing criteria;

7 provi di ng an exception; creating s. 287.0941,
8 F.S.; prohibiting specified activities in

9 procuring property and services; providing

10 penal ties; anending s. 287.0943, F.S.; revising
11 certain certification criteria for certain

12 m nority business enterprises; anmending s

13 287.09431, F.S.; authorizing the Departnent of
14 Labor and Enpl oynment Security to negotiate the
15 terns of the statewide and interlocal agreenent
16 on certification of business concerns for

17 m nority business enterprises for certain

18 pur poses; anending s. 287.09451, F.S.

19 provi di ng additional powers of the Mnority

20 Busi ness Advocacy and Assi stance O fi ce;

21 revising procedural requirenents for relative
22 property and services expenditure percentages
23 for specified nmnorities for specified

24 contracts; requiring the office to devel op

25 procedures to establish dollar goals by

26 procurenent category for certain agenci es;

27 providing an effective date.

28

29| Be It Enacted by the Legislature of the State of Florida:
30

31
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Section 1. Section 287.086, Florida Statutes, is
created to read
287.086 Preference to historically underutilized

busi ness zone busi nesses. - -

(1) \Whenever two or nore bids or proposals, which are

equal with respect to price, quality, service, and ninority

busi ness participation, are received by a state agency for the

procurenent of goods or services pursuant to an invitation to

bid or a request for proposals, a bid received froma

certified zone business shall be awarded a 10 percent price

preference for an invitation to bid or shall be awarded 10

points to the points awarded pursuant to a request for

proposals. In order to be a certified zone busi ness, such

busi ness shal | :

(a) Certify that at | east 10 percent of the enpl oyees

of the business are full-tine residents of a zone in this

state; or
(b) Certify that its principal place of business has

been located in a zone in this state for the past 2 years.

(2) Each agency is encouraged to spend 0.5 percent of

noneys actual ly expended with private vendors with zone

busi nesses.
(3) For the purposes of this section, a "zone" neans a

historically underutilized business zone which is defined as a

geogr aphi cal area which has been designated as an enterprise

zone pursuant to chapter 290.

(4) Spending with zone busi nesses owned and oper at ed

by a woman or a minority person shall be counted towards the
goal s specified in s. 287.09451
(5) The provisions of this section shall not apply to

federally funded transportati on projects.
2
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Section 2. Section 287.0941, Florida Statutes, is
created to read
287.0941 Discrinination in procurenent of persona

property and services; penalties.--

(1) It is unlawful for any agency enpl oyee, because of

race, color, religion, sex, national origin, age, handi cap, or

marital status, to:

(a) Discrinmnate against a person in the terns,

conditions, or privileges of participation in contracting and

procurenent activities.

(b) Cause to be nade any untrue or intentionally

m sl eadi ng statenents or advertisenents regarding availability

of contacting and procurenent activities.

(c) Aid, abet, incite, conpel, or coerce any person to

engage in any of the practices prohibited by the provisions of

this act, or to obstruct or prevent any person from conplying

with the provisions of this section.

(2) Violation of any provision of subsection (1)

shal |, pursuant to applicable procedures of |law, constitute

grounds for and nay be puni shed by:

1. Dismissal from enpl oynent;

2. Suspension fromenploynent for not nore than 90

days wit hout pay;

3. Denotion; or

4, Reduction in salary |evel.

Section 3. Paragraph (e) of subsection (1) and
par agraph (a) of subsection (4) of section 287.0943, Florida
Statutes, are anended to read
287.0943 Certification of minority business
enterprises. --
(1)
3
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(e) In assessing the status of ownership and control
certification criteria shall, at a m ni mum

1. Link ownership by a minority person, as defined in
s. 288.703(3), or as dictated by the Il egal obligations of a
certifying organi zation, to day-to-day control and fi nancial
risk by the qualifying mnority owner, and to licensure of a
mnority owner in any trade or profession that the mnority
busi ness enterprise will offer to the state when certified;
however, the nminority |icensehol der need not be the
controlling owner of the enterprise, but nust hold an
ownership interest. Mnority business enterprises presently
certified by the state will not be subject to the licensure
requirement until 5 years after the effective date of this
act .

2. |If present ownership was obtained by transfer
require the mnority person on whomeligibility is based to
have owned at | east 51 percent of the applicant firmfor a
m ni nrum of 2 years, when any previous majority ownership
interest in the firmwas by a nonnminority who is or was a
relative, fornmer enployer, or current enployer of the ninority
person on whomeligibility is based. This requirenent shal
not apply to minority persons who are otherw se eligible who
take a 51-percent-or-greater interest in a firmthat requires
professional licensure to operate and who will be the
qgual i fying licenseholder for the firmwhen certified.

3. Require that prospective certified ninority
busi ness enterprises be currently perform ng a useful business
function. A "useful business function" is defined as a
busi ness function which results in the provision of nmaterials,
suppl i es, equi prment, or services to custoners other than state
or local government. Acting as a conduit to transfer funds to

4

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

Fl ori da House of Representatives - 1998 HB 4695
235-233-98

a nonm nority business does not constitute a useful business
function unless it is done so in a nornmal industry practice.
As used in this section, the term"acting as a conduit" neans,
in part, not acting as a regular dealer by naking sal es of

mat eri al, goods, or supplies fromitens bought, kept in stock
and regularly sold to the public in the usual course of

busi ness. Brokers, manufacturer's representatives, sales
representatives, and nonstocking distributors are consi dered
as conduits that do not performa useful business function

unl ess nornmal industry practice dictates. A business shall not

be considered to be a broker, manufacturer, representative,

sal es representative, or nonstocking distributor if such

busi ness maintains a current stock or inventory of at least 1

percent of the value of the gross sales of its previous fiscal

year, or 1 percent of the value of the gross sales of the

current year if the business is a new startup business.

(4)(a) The secretary of the Departnent of Labor and
Enpl oynent Security shall execute the statew de and interl ocal
agreenent established under s. 287.09431 on behal f of the
state. The office shall certify mnority business enterprises
in accordance with the agreenent and, by affidavit, shal
recertify such minority business enterprises not |ess than
once every 2 years each—year

Section 4. The introductory paragraph of section
287.09431, Florida Statutes, is anended to read:

287.09431 Statewide and interlocal agreenent on

certification of business concerns for the status of nminority
busi ness enterprise.--The statewi de and interlocal agreenent
on certification of business concerns for the status of
mnority business enterprise is hereby enacted in
substantially the following formand entered into with al

5
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jurisdictions or organizations legally joining therein. The
Secretary of Labor and Enpl oynent Security, or his or her

desi gnee, may negotiate the terns of such agreenent to pronote

its execution by as many governing bodi es as feasible. H+

Section 5. Paragraphs (a) through (0) of subsection
(4) of section 287.09451, Florida Statutes, are redesignated
as paragraphs (e) through (s), respectively, new paragraphs

(a), (b), (c), and (d) are added to said subsection, and
redesi gnat ed paragraphs (q), (r), and (s) are anended, to
read:
287.09451 Mnority Busi ness Advocacy and Assi stance
O fice; powers, duties, and functions.--
(4) The Mnority Business Advocacy and Assi stance
O fice shall have the follow ng powers, duties, and functions:
(a) To provide overall |eadership and pronote

coordi nati on of econoni c and busi ness devel opnent resources

for the benefit of mnority business enterprises and of

di stressed comunities that are affected by such busi ness.

6

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIRPLO O N DWNPER O

Fl ori da House of Representatives - 1998 HB 4695
235-233-98

(b) To provide direction relating to econom ¢ and

busi ness devel opnent of mnority business enterprises to

regi onal and statew de planning entities to help pronote the

redevel opnent of distressed areas, where necessary, and to

foster strategic alliances anbng agencies so as to target

resources and achi eve specific objectives in the econonic and

busi ness devel opnent of minority business enterprises.

(c) To develop a clear statenent of the m ssion

desired outconmes and strategies for acconplishing such

out cones, and perfornance neasures to assess whether such

out cones are being achieved for the state's mnority business

enterprise progranms. Such goals shall be to:

1. Increase the size and profitability of mnority

busi nesses served by the prograns.

2. Increase the econonic self-sufficiency and

conpetitiveness of minority businesses, as neasured by their

ability to independently obtain necessary financial capita

and surety bonding, and to successfully conpete for |arger

gover nnent contracts, in terns of gross contract anount,

outside of a served or sheltered narket.

3. Significantly reduce the disparities evidenced by a

statistical analysis relating to the availability and

di sparity in use of nminority businesses for state procurenent.

(d) To develop an analysis of the existing strategies

of the state's mnority business enterprise prograns to

determ ne whether such strategies are cost-effective or if

alternative strategi es shoul d be devel oped to nore

cost-effectively achieve the desired outcones.

(q) M- To certify mnority business enterprises, as
defined in s. 288.703, and as specified in ss. 287.0943 and
287.09431, and shall recertify such mnority busi nesses not

7
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| ess than once a year. Mnority business enterprises nust be
recertified biannually annuatty by affidavit.

(r)tna)yl. To devel op procedures to be used by an agency
in identifying cormmodities, contractual services,
architectural and engi neering services, and construction
contracts, except those architectural, engineering,
construction, or other related services or contracts subject
to the provisions of chapter 339, that could be provided by
mnority business enterprises. O the total state spending

with any private or nonprofit entity that is contracting with

the state during the current fiscal year, except for the state

uni versity construction programwhich shall be based upon

public education capital outlay projections for the subsequent

fiscal year and reported to the Legislature pursuant to s.

216. 023, each agency is encouraged to spend 12 2% percent on

of—the—rpneys—aectvatty—expended—+oer construction contracts, 16
25 percent on ef—thefpreys—actuatty—expended—+or
architectural and engineering contracts, 3 24 percent on of
the—rpreys—actuaty—expended—+or commodities, and 5 56-5
percent on ef—thefpreys—actualty—expended—For contractua
servi ces turing—the—previous—scal—year—except—for—the—state
. . . e hal et I
e I . N I . . F I I
T I ’ I I I ol .
216-023—For—thepurpose—of—entering—into—econtracts with
certified mnority business enterprises as defined in s.
288.703(2), or approved joint ventures for the purpose of

entering into contracts. However, in the event of budget

reductions pursuant to s. 216.221, the base anobunts nay be
adjusted to reflect such reductions. The overall spending goa
for each industry category shall be subdivided as foll ows:
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a. For construction contracts: 2.4 4 percent for black
Arericans, 2.5 6 percent for Hispanic-Anericans, 0.4 percent
for Asian-Anericans, 0.3 percent for Native Anericans,and 6.4
4+ percent for Anmerican wonen.

b. For architectural and engineering contracts: 1.6

percent for black Anericans,4.5 9 percent for

Hi spani c- Anericans, 1 percent for Asian-Anericans, 0.1 percent
for Native Anericans,and 8.8 45 percent for Anmerican wonen.

c. For comodities: 0.5 2 percent for black Anmericans,
0.5 4 percent for Hispanic-Anmericans, 0.2 65 percent for
Asi an- Aneri cans, 0.2 65 percent for Native Americans, and 1.6
+# percent for Anmerican wonen.

d. For contractual services: 0.4 6 percent for black
Arericans, 0.3 # percent for Hispanic-Anericans, 2.3 % percent
for Asian-Americans, 0.2 65 percent for Native Anericans, and
1.8 36 percent for Anerican wonen.

2. To devel op procedures to establish dollar goals by

procurenent category for each agency that range in val ue from

no |l ess than 98 percent of the overall spending goal and no

nore than 105 percent above the overall spending goal as

applied to each agency's total spending with any private or

nonprofit entity that is contracting or doing business with

the state during the current fiscal year, except for the state

uni versity construction programwhich shall be based upon

public education capital outlay projections for the subsequent

fiscal year and reported to the Legislature pursuant to s.
216. 023.
3.2- For the purposes of comodities contracts for the

pur chase of equi pnment to be used in the construction and

mai nt enance of state transportation facilities involving the

Departnent of Transportation, "mnority business enterprise”
9

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1998 HB 4695
235-233-98

has the sane neaning as provided in s. 288.703. "Mnority
person" has the sane neaning as in s. 288.703(3). In order to
ensure that the goals established under this paragraph for
contracting with certified nmnority business enterprises are
net, the division, with the assistance of the Mnority

Busi ness Advocacy and Assi stance O fice, shall nake
reconmendations to the Legislature on revisions to the goals,
based on an updated statistical analysis, at |east once every
5 years. Such reconmendations shall be based on statistica
data indicating the availability of and disparity in the use
of mnority businesses contracting with the state. The results
of the first updated disparity study nust be presented to the
Legi sl ature no | ater than Decenber 1, 1996.

4.3— In determning the base anounts for assessing
conpliance with this paragraph, the Mnority Busi ness Advocacy
and Assistance Ofice nay devel op, by rule, guidelines for al
agencies to use in establishing such base anbunts. These rul es
nmust include, but are not limted to, guidelines for
cal cul ati on of base anpunts, a deadline for the agencies to
submt base amounts, a deadline for approval of the base
anmounts by the Mnority Busi ness Advocacy and Assi stance
O fice, and procedures for adjusting the base anpbunts as a
result of budget reductions made pursuant to s. 216.221

5.4 To determ ne guidelines for the use of price
preferences, weighted preference fornulas, individual project

goal s, or other preferences, as appropriate to the particul ar

i ndustry or trade, to increase the participation of ninority
busi nesses in state contracting. These gui delines shal
i ncl ude consideration of:

a. Size and conplexity of the project.

10
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1 b. The concentration of transactions with mnority
2 | business enterprises for the comodity or contractual services
3]in question in prior agency contracti ng.
4 c. The specificity and definition of work allocated to
5| participating mnority business enterprises.
6 d. The capacity of participating mnority business
7| enterprises to conplete the tasks identified in the project.
8 e. The avail able pool of mnority business enterprises
9| as prine contractors, either alone or as partners in an
10 | approved joint venture that serves as the prine contractor
11 6.5~ To determ ne guidelines for use of joint ventures
12| to neet mnority business enterprises spending goals. For
13 | purposes of this section, "joint venture" neans any
14 | association of two or nore business concerns to carry out a
15| singl e business enterprise for profit, for which purpose they
16 | conbine their property, capital, efforts, skills, and
17 | knowl edge. The guidelines shall allow transactions with joint
18 | ventures to be eligible for credit against the mnority
19 | busi ness enterprise goals of an agency when the contracting
20| joint venture denobnstrates that at |east one partner to the
21| joint venture is a certified mnority business enterprise as
22 | defined in s. 288.703, and that such partner is responsible
23| for a clearly defined portion of the work to be perforned, and
24 | shares in the ownership, control, managenent,
25 | responsibilities, risks, and profits of the joint venture.
26 | Such denonstration shall be by verifiable docunents and sworn
27 | statenents and may be reviewed by the Mnority Busi ness
28 | Advocacy and Assistance Ofice at or before the tine a
29 | contract bid is submtted. An agency nmay count toward its
30| minority business enterprise goals a portion of the total
31| dollar anmpunt of a contract equal to the percentage of the

11
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ownership and control held by the qualifying certified
mnority business partners in the contracting joint venture,
so long as the joint venture neets the guidelines adopted by
the office.

(s)fteyl. To establish a systemto record and neasure
the use of certified mnority business enterprises in state
contracting. This systemshall maintain infornmation and
statistics on certified mnority business enterprise
participation, awards, dollar volunme of expenditures and
agency goals, and other appropriate types of information to
anal yze progress in the access of certified mnority business
enterprises to state contracts and to nonitor agency
conpliance with this section. Such reporting nust include, but
is not limted to, the identification of all subcontracts in
state contracting, including state negoti ated agreenent price

schedul e contracts and state termcontracts, by dol |l ar anopunt

and by nunber of subcontracts and the identification of the
utilization of certified mnority business enterprises as
prime contractors and subcontractors by dollar anmounts of
contracts and subcontracts, nunber of contracts and
subcontracts, mnority status, industry, and any conditions or
circunstances that significantly affected the performance of
subcontractors. Agencies shall report their conpliance with
the requirenents of this reporting systemat |east annually
and at the request of the office. Al agencies shall cooperate
with the office in establishing this reporting system Except
in construction contracting, all agencies shall review
contracts costing in excess of CATEGORY FOUR as defined in s.
287.017 to deternine if such contracts could be divided into
smal l er contracts to be separately bid and awarded, and shall,

12
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when economi cal, offer such smaller contracts to encourage
mnority participation.

2. To report agency conpliance with the provisions of
subparagraph 1. for the preceding fiscal year to the Governor
and Cabinet, the President of the Senate, the Speaker of the
House of Representatives, and the secretary of the Departnent
of Labor and Enpl oynent Security on or before February 1 of
each year. The report nust contain, at a mninum the
fol | owi ng:

a. Total expenditures of each agency by industry.

b. The dollar anpbunt and percentage of contracts
awarded to certified mnority business enterprises by each
state agency.

c. The dollar anpbunt and percentage of contracts
awarded indirectly to certified mnority business enterprises
as subcontractors by each state agency.

d. The total dollar anpbunt and percentage of contracts
awarded to certified mnority business enterprises, whether
directly or indirectly, as subcontractors.

e. A statenent and assessnent of good faith efforts
taken by each state agency.

f. A status report of agency conpliance with
subsection (6), as deternined by the Mnority Business
Enterprise Ofice.

Section 6. This act shall take effect upon becoming a
| aw.
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3
Provi des price preferences for businesses in historically

4 underutilized busi ness zones. Prohibits discrimnatory
activities and m sl eadi ng statenents or advert|S|n?_|n

5 rocuring property and services and provi des penalties
Aut hori zés the Departnent of Labor and Enpl oynment

6 Security to negotiate the terns of the statew de and
interlocal agreenment on certification of business

7 concerns for mnority business enterprises. Provides
addi ti onal egmers of "the Mnority Business Advocacy and

8 Assi st ance fice, revises relative property and services
expendi ture percentages for specified mnorities for

9 Property or service procurenent contracts,_ and requires

he office to devel op procedures to establish dollar

10 go?lslby procurenent category for agencies. See bill for
etails:
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19

20

21

22

23

24

25

26

27

28

29

30

31
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