Fl orida Senate - 1998 SB 484
By the Conmittee on Health Care

317-535A-98

1 A bill to be entitled

2 An act relating to public assistance; anending
3 s. 409.908, F.S.; requiring the agency to

4 establish a rei mbursenent nethodol ogy for

5 | ong-termcare services for Medicaid-eligible
6 nursi ng hone residents; specifying requirenents
7 for the nethodol ogy; providing |egislative

8 intent; providing certain limtations on

9 payrments nmade by the agency for Medicare

10 services rendered to Medicai d-eligible persons;
11 anmending s. 409.912, F.S.; authorizing the

12 agency to include di sease-nmanagenent

13 initiatives in providing and nonitoring

14 Medi cai d services; authorizing the agency to
15 conpetitively negotiate hone health services;
16 aut hori zi ng the agency to seek necessary

17 federal waivers that relate to the conpetitive
18 negoti ati on of such services; anending s.

19 409.9122, F.S.; specifying the departnents that
20 are required to nake certain information
21 avail able to Medicaid recipients; extending the
22 period during which a Medicaid recipient my
23 di senroll froma managed care plan or Medi Pass
24 provider; deleting authorization for the agency
25 to request a federal waiver fromthe
26 requi rement that a Medicai d managed care plan
27 include a specified ratio of enrollees;
28 anending s. 409.910, F.S.; requiring that
29 certain third-party benefits received by a
30 Medi caid recipient be remtted within a
31 speci fied period; anmending s. 414.28, F.S.
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1 revising the order under which a claimnay be

2 made agai nst the estate of a recipient of

3 public assistance; anending s. 198.30, F. S

4 requiring that each circuit judge provide a

5 report of decedents to the Agency for Health

6 Care Administration; anending s. 733.212, F.S.

7 requiring that a personal representative serve

8 a copy of the notice of adm nistration on the

9 agency; providing an effective date.

10

11| Be It Enacted by the Legislature of the State of Florida:

12

13 Section 1. Subsections (2) and (13) of section

14 | 409.908, Florida Statutes, are anended to read:

15 409. 908 Rei nbursenent of Medicaid providers. --Subject
16 | to specific appropriations, the agency shall reinburse

17 | Medicaid providers, in accordance with state and federal |aw,
18 | accordi ng to nethodol ogies set forth in the rules of the

19 | agency and in policy nmanual s and handbooks i ncorporated by
20 | reference therein. These nethodol ogi es may i nclude fee

21 | schedul es, reinbursenent nethods based on cost reporting,

22 | negoti ated fees, conpetitive bidding pursuant to s. 287.057,
23 | and ot her nechani sns the agency considers efficient and

24 | effective for purchasing services or goods on behal f of

25 | recipients. Paynent for Medicaid conpensabl e services nade on
26 | behal f of Medicaid eligible persons is subject to the

27 | availability of nobneys and any linitations or directions

28 | provided for in the General Appropriations Act or chapter 216.
29 | Further, nothing in this section shall be construed to prevent
30| or limt the agency from adjusting fees, reinbursenent rates,
31| lengths of stay, nunber of visits, or nunber of services, or
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maki ng any ot her adjustnments necessary to conply with the
availability of nobneys and any linitations or directions
provided for in the General Appropriations Act, provided the
adjustnment is consistent with legislative intent.

(2)(a)l. Reinbursenent to nursing hones |icensed under
part |l of chapter 400 and state-owned- and- oper at ed
internmediate care facilities for the devel opnental ly disabl ed
| i censed under chapter 393 nust be nade prospectively.

2. Unless otherwise linmted or directed in the Genera
Appropriations Act, reinbursenent to hospitals |icensed under
part | of chapter 395 for the provision of sw ng-bed nursing
hone services nust be made on the basis of the average
st at ewi de nursing hone paynent, and rei nbursenent to a
hospital licensed under part | of chapter 395 for the
provi sion of skilled nursing services nust be nmade on the
basis of the average nursing hone paynent for those services
in the county in which the hospital is |ocated. Wen a
hospital is located in a county that does not have any
communi ty nursing hones, reinbursenent nust be deternined by
averagi ng the nursing hone paynents, in counties that surround
the county in which the hospital is |ocated. Reinbursenent to
hospital s, including Medicaid paynent of Mdicare copaynents,
for skilled nursing services shall be limted to 30 days,
unl ess a prior authorization has been obtained fromthe
agency. Medicaid rei nbursenent may be extended by the agency
beyond 30 days, and approval nust be based upon verification
by the patient's physician that the patient requires
short-termrehabilitative and recuperative services only, in
whi ch case an extension of no nore than 15 days nay be
approved. Rei nbursenment to a hospital l|icensed under part | of
chapter 395 for the tenporary provision of skilled nursing

3
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services to nursing hone residents who have been displaced as
the result of a natural disaster or other energency may not
exceed the average county nursing honme paynent for those
services in the county in which the hospital is located and is
limted to the period of tinme which the agency considers
necessary for continued placenent of the nursing hone
residents in the hospital

(b) Subject to any limtations or directions provided
for in the General Appropriations Act, the agency shal
establish and inplenent a Florida Title Xl X Long-Term Care
Rei nbur senent Pl an (Medicaid) for nursing hone care in order
to provide care and services in conformance with the
applicable state and federal |aws, rules, regulations, and
quality and safety standards and to ensure that individuals
eligible for nedical assistance have reasonabl e geographic
access to such care. Effective not later than the rate-setting

peri od begi nning January 1, 1999, the agency shall establish a

case-m x rei nbursenent nethodol ogy for the rate of paynent for

| ong-termcare services for nursing hone residents. The agency

shall conpute a per diemrate for Medicaid residents, adjusted

for case m x, which is based on a resident classification

systemthat accounts for the relative resource utilization by

different types of residents and which is based on

| evel -of -care data and other appropriate data. |n devel oping

t he rei nbursenent net hodol ogy, the agency shall eval uate and

nodi fy ot her aspects of the rei nbursenent plan as necessary to

i nprove the overall effectiveness of the plan with respect to

the costs of patient care, operating costs, and property

costs. The agency shall work with the Department of Elderly
Affairs, the Florida Health Care Associ ation, and the Florida
Associ ation of Hones for the Aging in devel oping the

4
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net hodol ogy. It is the intent of the Legislature that the

rei mbursenent plan achieve the goal of providing access to

health care for nursing honme residents who require |arge

anounts of care while encouraging diversion services as an

alternative to nursing hone care for residents who can be

served within the conmunity. The agency shall base the

establi shnent of any maxi numrate of paynent, whether overal
or conponent, on the availabl e noneys as provided for in the
CGeneral Appropriations Act. The agency nmay base the nmaxi num
rate of paynent on the results of scientifically valid
anal ysi s and concl usions derived fromobjective statistica
data pertinent to the particular maxi rumrate of paynent.
(13) Prem uns, deductibles, and coi nsurance for
Medi care services rendered to Medicaid-eligi bl e Mdecatd
eH-gibte persons shall be reinbursed in accordance with fees
established by Title XVIIl of the Social Security Act.
However, any payment by the agency for deducti bl es,

coi nsurance, or copaynents for a Medicare service rendered to

a Medicaid-eligible person nmay not exceed the anpbunt that nmay

be made for such service under the Medicaid state plan
Section 2. Subsection (13) of section 409.912, Florida
Statutes, is anended, and subsection (34) is added to that

section, to read

409.912 Cost-effective purchasing of health care.--The
agency shall purchase goods and services for Mdicaid
recipients in the nost cost-effective manner consistent with
the delivery of quality nedical care. The agency shal
maxi ni ze the use of prepaid per capita and prepai d aggregate
fi xed-sum basi s servi ces when appropriate and ot her
alternative service delivery and rei nbursenent nethodol ogi es,
i ncludi ng conpetitive bidding pursuant to s. 287.057, designed

5
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to facilitate the cost-effective purchase of a case-nmanaged
conti nuum of care. The agency shall also require providers to
m ninize the exposure of recipients to the need for acute

i npatient, custodial, and other institutional care and the

i nappropriate or unnecessary use of high-cost services.

(13) The agency shall identify health care utilization
and price patterns within the Medicaid programwhi ch that are
not cost-effective or nedically appropriate and assess the
ef fectiveness of new or alternate nethods of providing and
nmonitoring service, and may inplenent such nethods as it
consi ders appropriate. Such nethods may incl ude

di sease- nanagenent initiatives, an integrated and systematic

approach for managi ng the health care needs of recipients who

are at risk of or diagnosed with a specific disease by using

best practices, prevention strategies, clinical-practice

i mprovenent, clinical interventions and protocols, outcones

research, information technol ogy, and other tools and

resources to reduce overall costs and i nprove neasurabl e

out cones.
(34) The agency nmmy provide for cost-effective

pur chasi ng of hone health services through conpetitive

negotiation pursuant to s. 287.057. The agency may request

appropriate waivers fromthe federal Health Care Fi nancing

Adm nistration in order to conpetitively bid hone health

servi ces.

Section 3. Subsection (2) of section 409.9122, Florida
Statutes, is anended to read:

409. 9122 Mandatory Medi cai d managed care enrol |l nent;
prograns and procedures. --

(2)(a) The agency shall enroll in a nanaged care plan
or Medi Pass all Medicaid recipients, except those Medicaid

6
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recipients who are: in an institution; enrolled in the
Medi caid nedically needy program or eligible for both
Medi caid and Medicare. However, to the extent permtted by
federal law, the agency may enroll in a nanaged care plan or
Medi Pass a Medicaid recipient who is exenpt from nmandatory
managed care enrol |l ment, provided that:

1. The recipient's decision to enroll in a nanaged
care plan or MediPass is voluntary;

2. If the recipient chooses to enroll in a nmanaged
care plan, the agency has determnined that the nmanaged care
pl an provi des specific prograns and servi ces which address the
speci al health needs of the recipient; and

3. The agency receives any necessary waivers fromthe
federal Health Care Financing Adninistration

The agency shall develop rules to establish policies by which
exceptions to the nandatory nmanaged care enrol |l nent
requi rement nmay be nmade on a case-hby-case basis. The rules
shall include the specific criteria to be applied when naki ng
a determination as to whether to exenpt a recipient from
mandat ory enrol Il nent in a managed care plan or Medi Pass.
School districts participating in the certified school match
program pursuant to ss. 236.0812 and 409.908(21) shall be
rei mbursed by Medicaid, subject to the |linmtations of s.
236.0812(1) and (2), for a Medicaid-eligible child
participating in the services as authorized in s. 236.0812, as
provided for in s. 409.9071, regardl ess of whether the child
is enrolled in Medi Pass or a nanaged care plan. Managed care
pl ans shall nake a good faith effort to execute agreenents
with school districts and county health departnents regarding
t he coordi nated provision of services authorized under s.

7
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236.0812. To ensure continuity of care for Medicaid patients,
t he agency and the Departnent of Education shall devel op
procedures for ensuring that a student's nmanaged care plan or
Medi Pass provi der receives information relating to services
provided in accordance with ss. 236.0812 and 409. 9071

(b) A Medicaid recipient shall not be enrolled in or
assigned to a nanaged care plan or Medi Pass unl ess the nanaged
care plan or Medi Pass has conplied with the quality-of-care
standards specified in paragraphs (3)(a) and (b),
respectively.

(c) Medicaid recipients shall have a choice of nmanaged
care plans or Medi Pass. The Agency for Health Care
Adm ni stration, the Departnent of Health anrd—RehabittHtative
Serviees, the Departnent of Children and Family Services, and
the Departnent of Elderly Affairs shall cooperate to ensure

that each Medicaid recipient receives clear and easily
understandabl e i nformation that neets the foll ow ng
requi rements:

1. Explains the concept of managed care, including
Medi Pass.

2. Provides information on the conparative performance
of managed care plans and Medi Pass in the areas of quality,
credentialing, preventive health prograns, network size and
availability, and patient satisfaction

3. Explains where additional information on each
managed care plan and Medi Pass in the recipient's area can be
obt ai ned.

4. Explains that recipients have the right to choose
their own nmanaged care plans or Medi Pass. However, if a
reci pient does not choose a managed care plan or Medi Pass, the

8
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agency will assign the recipient to a managed care plan or
Medi Pass according to the criteria specified in this section

5. Explains the recipient's right to conplain, file a
gri evance, or change managed care plans or Medi Pass providers
if the recipient is not satisfied with the managed care plan
or Medi Pass.

(d) The agency shall devel op a nechani sm for providing
information to Medicaid recipients for the purpose of naking a
managed care plan or Medi Pass sel ection. Exanples of such
nechani sns nmay i nclude, but not be limted to, interactive
i nformation systens, nmmilings, and nass nmarketing naterials.
Managed care plans and Medi Pass providers are prohibited from
providi ng i nducenents to Medicaid recipients to select their
pl ans or from prejudicing Medicaid recipients agai nst other
managed care plans or Medi Pass providers.

(e) Prior to requesting a Medicaid recipient who is
subj ect to mandatory nmanaged care enrol Il nment to nmake a choice
bet ween a nanaged care plan or Medi Pass, the agency shal
contact and provide choice counseling to the recipient.

Medi caid recipients who are already enrolled in a nanaged care
pl an or Medi Pass shall be offered the opportunity to change
managed care plans or Medi Pass providers on a staggered basis,
as defined by the agency. All Medicaid recipients shall have
90 days in which to nake a choice of nanaged care plans or
Medi Pass providers. Those Medicaid recipients who do not make
a choice shall be assigned to a nanaged care plan or Mdi Pass
in accordance with paragraph (f). To facilitate continuity of
care, for a Medicaid recipient who is also a recipient of
Suppl enental Security Incone (SSlI), prior to assigning the SS|
recipient to a managed care plan or Medi Pass, the agency shal
determ ne whether the SSI recipient has an ongoi ng

9
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relationship with a Medi Pass provider or nanaged care plan

and if so, the agency shall assign the SSI recipient to that
Medi Pass provider or nanaged care plan. Those SSI recipients
who do not have such a provider relationship shall be assigned
to a nmanaged care plan or Medi Pass provider in accordance with
par agraph (f).

(f) When a Medicaid recipient does not choose a
managed care plan or Medi Pass provider, the agency shal
assign the Medicaid recipient to a nmanaged care plan or
Medi Pass provider. |In the first period that assignnent
begi ns, the assignnents shall be divided equally between the
Medi Pass program and nanaged care plans. Thereafter
assi gnnment of Medicaid recipients who fail to nmake a choice
shal | be based proportionally on the preferences of recipients
who have nmade a choice in the previous period. Such
proportions shall be revised at |least quarterly to reflect an
update of the preferences of Medicaid recipients. Wen naking
assi gnnents, the agency shall take into account the foll ow ng
criteria:

1. A nanaged care plan has sufficient network capacity
to nmeet the need of nenbers.

2. The managed care plan or Medi Pass has previously
enrolled the recipient as a nenber, or one of the nmanaged care
plan's primary care providers or Mdi Pass providers has
previously provided health care to the recipient.

3. The agency has know edge that the nmenber has
previously expressed a preference for a particular nanaged
care plan or Medi Pass provider as indicated by Mdicaid
fee-for-service clains data, but has failed to nake a choice

10
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4. The managed care plan's or Medi Pass primary care
providers are geographically accessible to the recipient's
resi dence.

(g) \When nore than one nmanaged care plan or Mdi Pass
provider neets the criteria specified in paragraph (f), the
agency shall make recipient assignments consecutively by
famly unit.

(h) The agency may not engage in practices that are
desi gned to favor one nanaged care plan over another or that
are designed to influence Medicaid recipients to enroll in
Medi Pass rather than in a nmanaged care plan or to enroll in a
managed care plan rather than in Medi Pass. This subsection
does not prohibit the agency fromreporting on the perfornmance
of Medi Pass or any managed care plan, as neasured by
perfornmance criteria devel oped by the agency.

(i) After a recipient has nade a selection or has been
enrolled in a nmanaged care plan or Medi Pass, the recipient
shall have 90 66 days in which to voluntarily disenroll and
sel ect anot her managed care plan or Medi Pass provider. After
90 66 days, no further changes may be nade except for cause.
Cause shall include, but not be limted to, poor quality of
care, lack of access to necessary specialty services, an
unr easonabl e del ay or denial of service, or fraudul ent
enroll ment. The agency shall develop criteria for good cause
di senroll nent for chronically ill and disabl ed popul ati ons who
are assigned to nanaged care plans if nore appropriate care is
avai |l abl e through the Medi Pass program The agency nust make
a determ nation as to whet her cause exists. However, the
agency may require a recipient to use the managed care plan's
or Medi Pass grievance process prior to the agency's
determ nati on of cause, except in cases in which i mediate

11
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risk of permanent damage to the recipient's health is alleged.
The grievance process, when utilized, nust be conpleted in
time to permit the recipient to disenroll no later than the
first day of the second nonth after the nonth the
di senrol | nent request was nade. |f the nmanaged care plan or
Medi Pass, as a result of the grievance process, approves an
enrol |l ee's request to disenroll, the agency is not required to
nmake a determination in the case. The agency nust make a
determ nation and take final action on a recipient's request
so that disenrollnment occurs no later than the first day of
the second nonth after the nonth the request was nade. |f the
agency fails to act within the specified tinefrane, the
recipient's request to disenroll is deened to be approved as
of the date agency action was required. Recipients who
di sagree with the agency's finding that cause does not exi st
for disenroll nment shall be advised of their right to pursue a
Medicaid fair hearing to dispute the agency's finding.

(j) The agency shall apply for a federal waiver from
the Health Care Financing Adninistration to lock eligible
Medi caid recipients into a nanaged care plan or Mdi Pass for
12 nmonths after an open enrollnment period. After 12 nonths
enrol Il ment, a recipient may sel ect another nanaged care pl an
or Medi Pass provider. However, nothing shall prevent a
Medi caid recipient fromchanging primary care providers within
t he managed care plan or Medi Pass programduring the 12-nonth

peri od.
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Section 4. Subsection (18) of section 409.910, Florida
Statutes, is anended to read:

409.910 Responsibility for payments on behal f of
Medi cai d-el i gi bl e persons when other parties are liable.--

(18) A recipient or his or her legal representative or
any person representing, or acting as agent for, a recipient
or the recipient's legal representative, who has noti ce,
excl udi ng notice charged solely by reason of the recording of
the lien pursuant to paragraph (6)(d), or who has actua
know edge of the departnment's rights to third-party benefits
under this section, who receives any third-party benefit or
proceeds therefromfor a covered illness or injury, is
required either to pay the departnent the full anmpbunt of the
third-party benefits, but not in excess of the total nedica
assi stance provided by Medicaid within 30 days after

settlenent, or to place the full anount of the third-party
benefits in an interest-bearing & trust account for the

benefit of the departnent pending judicial or adm nistrative
determ nation of the departnment's right thereto. Proof that
any such person had notice or know edge that the recipient had
recei ved nedi cal assi stance from Medi cai d, and that
third-party benefits or proceeds therefromwere in any way
related to a covered illness or injury for which Medicaid had
provi ded nedi cal assistance, and that any such person
knowi ngly obtai ned possession or control of, or used,
third-party benefits or proceeds and failed either to pay the
departnment the full anmount required by this section or to hold
the full anmount of third-party benefits or proceeds in trust
pendi ng judicial or admi nistrative determination, unless
adequately explained, gives rise to an inference that such
person knowingly failed to credit the state or its agent for
13
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payrments received fromsocial security, insurance, or other
sources, pursuant to s. 414.39(4)(b), and acted with the
intent set forth in s. 812.014(1).

(a) The departnent is authorized to investigate and to
request appropriate officers or agencies of the state to
i nvestigate suspected crimnal violations or fraudul ent
activity related to third-party benefits, including, wthout
limtation, ss. 409.325 and 812.014. Such requests may be
directed, without limtation, to the Medicaid Fraud Contro
Unit of the Ofice of the Attorney General, or to any state
attorney. Pursuant to s. 409.913, the Attorney General has
primary responsibility to investigate and control Medicaid
fraud.

(b) In carrying out duties and responsibilities
related to Medicaid fraud control, the departnment nay subpoena
W tnesses or materials within or outside the state and,

t hrough any duly desi gnated enpl oyee, adm ni ster oaths and
affirmati ons and col | ect evidence for possible use in either
civil or crimnal judicial proceedings.

(c) Al information obtained and docunents prepared
pursuant to an investigation of a Medicaid recipient, the
recipient's legal representative, or any other person relating
to an allegation of recipient fraud or theft is confidential
and exenpt froms. 119.07(1):

1. Until such tinme as the departnent takes fina
agency acti on;

2. Until such tinme as the Attorney Ceneral refers the
case for crinminal prosecution

3. Until such time as an indictnment or crimna
information is filed by a state attorney in a crimnal case;
or

14
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4, At all tinmes if otherw se protected by |aw.

Section 5. Subsection (1) of section 414.28, Florida
Statutes, is anended to read:

414.28 Public assistance paynents to constitute debt
of recipient.--

(1) CLAIMS. --The acceptance of public assistance
creates a debt of the person accepting assistance, which debt
is enforceable only after the death of the recipient. The
debt thereby created is enforceable only by claimfiled
agai nst the estate of the recipient after his or her death or
by suit to set aside a fraudul ent conveyance, as defined in
subsection (3). After the death of the recipient and within
the tinme prescribed by law, the departnent nmay file a claim
against the estate of the recipient for the total anount of
public assistance paid to or for the benefit of such
reci pient, reinbursenent for which has not been nmade. dains
so filed shall take priority as class 3 etass—# clains as
provided by s. 733.707(1)(q).

Section 6. Section 198.30, Florida Statutes, is
amended to read:

198.30 Circuit judge to furnish departnent wth nanes
of decedents, etc.--Each circuit judge of this state shall, on
or before the 10th day of every nonth, notify the departnent
of the nanes of all decedents; the nanes and addresses of the
respective personal representatives, adm nistrators, or
curators appointed; the anount of the bonds, if any, required
by the court; and the probable value of the estates, in al
estates of decedents whose w lls have been probated or
propounded for probate before the circuit judge or upon which
letters testanentary or upon whose estates l|letters of
adm ni stration or curatorship have been sought or granted,

15
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during the precedi ng nonth; and such report shall contain any
other information which the circuit judge may have concerning
the estates of such decedents. |In addition, a copy of this

report shall be provided to the Agency for Health Care

Adm nistration. A circuit judge shall also furnish forthwith

such further information, fromthe records and files of the
circuit court in regard to such estates, as the departnent may
fromtine to tine require.

Section 7. Subsection (3) of section 733.212, Florida
Statutes, is anended to read:

733.212 Notice of administration; filing of objections
and cl ai ns. - -

(3) The personal representative shall serve a copy of
the notice on the followi ng persons who are known to the
personal representative

(a) The decedent's surviving spouse;

(b) Beneficiaries; and

(c) The trustee of any trust described in s.
733.707(3), of which the decedent was grantor; and

(d) The Agency for Health Care Adninistration

in the manner provided for service of formal notice, unless
served under s. 733.2123. The personal representative may
simlarly serve a copy of the notice on any devi sees under a
known prior will or heirs.

Section 8. This act shall take effect July 1, 1998.
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2 SENATE SUVMMARY

3 Requires that the Agency for Health Care Adnministration
establish a methodo og& for reinbursing providers under

4 the Medicaid program "Provides certain’limtations on the
anount of paynment that may. be nade for a Medicare service

5 on behalf of "a person who is also eligible for Mdicaid.
Aut hori zes t he agencY to conpetltlvelxbnegotlate t he

6 urchase of hone health services for di caid reC|ﬂ|ents.

rovides that a Medicaid recipient has 90 days rather
7 than 60 days within which to sel ect another hmnaged care
| an or Medi Pass provider after voluntarily disenrolling

8 roma nmanaged care plan or Medi Pass. Requires that
third-party benefits received by a Medicaid recipient

9 nmust be renitted to the agency within 30 days after
settlement, Provides for public assistance paynents to

10 take priority in recovery against the estate of a
deceased person as a class. 3 claimrather than as a cl ass

11 7 claim Requires circuit {udges and persona
representatives to notify the Agency for Health Care

12 Adm ni stration on the administration of estates. (See
bill for details.)
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