Florida Senate - 1998 CS for SB 494

By the Cormittee on Judiciary and Senator Silver

308-2233-98

1 A bill to be entitled

2 An act relating to donestic violence; anmendi ng
3 s. 25.385, F.S.; providing for instruction for
4 circuit and county judges in donestic violence;
5 redefining the term"donestic viol ence" for

6 pur poses of training provided by the Florida

7 Court Educational Council; defining "judge who
8 has responsibility for cases of donestic

9 vi ol ence"; revising duties of the council

10 providing for a conprehensive donestic viol ence
11 education plan and tools; requiring the counci
12 to devel op educational progranms on donestic

13 vi ol ence; providing the prograns may be a part
14 of other programs offered by the Ofice of

15 State Courts Administrator; providing for

16 mai nt enance by the office of certain records of
17 judicial attendance of such prograns; providing
18 for public inspection of the records; providing
19 for inclusion of certain information with
20 respect to the prograns in the annual report by
21 the council to the Governor and Legi sl ature;
22 anending s. 44.102, F.S.; providing for
23 nonreferral of a case to court-ordered fanily
24 nedi ati on upon the court's own notion, under
25 speci fied circunstances; anending s. 61.13,
26 F.S.; prohibiting the court from awarding
27 visitation rights to a parent who has been
28 convicted of a capital felony or a first-degree
29 felony that involved donestic violence;
30 providing certain exceptions; requiring that
31 the Suprene Court through The Florida Bar
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1 annually report to the Governor and Legislature

2 on its courses of continuing | egal education on

3 donestic violence; anending s. 741.28; deleting

4 requi renment that victimand all eged perpetrator

5 currently or fornerly have resided in the sane

6 single dwelling unit; providing an effective

7 dat e.

8

9| Be It Enacted by the Legislature of the State of Florida:

10

11 Section 1. Section 25.385, Florida Statutes, is

12 | anended to read:

13 25.385 Instruction for circuit and county court judges
14 | in domestic viol ence Standards—for—instruction—of—ciredit—and
15 | eounty—ecotrt—judges—inhandHng—doreste—viotence—cases. - -
16 (1) It is crucial to the fair and efficient

17 | adninistration of justice in this state that all nenbers of
18 | the judiciary be educated on donestic violence. Therefore,the
19 | Florida Court Educational Council shall establish standards
20| for donestic violence instruction and a conprehensive

21 | education plan to ensure that each circuit and county court
22 | judge who has responsibility for cases of donestic violence
23| has the opportunity to attend educational prograns on a

24 | periodic, regular, and tinely basis ef—tirreu-t—antd—county
25 | eourt—judges—who—havet+responrsibiH-ty—ftor—donestie—violtence
26 ’ ey L ke o i .

27 o i el basis.

28 (2) As used in this section

29 (a) The term"donestic violence" is defined as in s.
30 | 741. 28 meahs—any—assattt—battery,—sextval—assatwtt——sexualt
31 | 4 ’ el bt e . sl
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(b) A "judge who has responsibility for cases of

donestic violence," includes, but is not limted to, a circuit

or county judge who hears donestic violence-related cases, or

cases where donestic violence may be present, on a tenporary,

part-tinme, or energency basis, in any division of the court,

including, but not linmted to, fanily, civil, crimnal

probate, or juvenile divisions Famty—er—househotd—rernber™

(3)(a) The Florida Court Education Council shal

devel op and nmke avail abl e educational tools for instruction

in donmestic violence, which may include, but are not linited

to, bench guides, video training tapes, and any other packaged

or presented materials the council deens appropriate, so that

judges can obtain information tinely and efficiently before

heari ng cases where donestic violence may be invol ved
(b) The Florida Court Education Council shall devel op
educati onal prograns on donestic violence, which nmust include

training in: |aws governing donestic viol ence; preval ence of

donestic violence; characteristics and i npacts of donestic

vi ol ence on children or other dependents; custody and

visitation issues; issues of whether, and under what

conditions, nediation is appropriate; infornation on comunity

resources and referral services; and any other infornmation

that the council deens appropriate. The educati onal prograns
3
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may be a part of other prograns provided by the Ofice of the

State Courts Administrator.
(4) The Ofice of State Courts Admi nistrator shall
mai ntain records, including the date and curricul umof the

prograns, of all judges who attend educational prograns on

donestic violence, and of the current assignnent of each

attendee, and on request shall nmmke such records avail able for

public inspection.
(5) The Florida Court Education Council shall provide,
as part of its annual report to the Governor, the President of

the Senate, and the Speaker of the House of Representatives, a

description of the types of educational prograns on donestic

vi ol ence offered, course materials, |earning objectives, the

references and the nanes and credentials of instructors, the

nunber of judges listed by circuit and county who attend the

educati onal prograns, and any other infornation that is

relevant to a full description of the educational prograns on

donesti ¢ vi ol ence.

Section 2. Paragraph (b) of subsection (2) of section
44,102, Florida Statutes, is anended to read:

44.102 Court-ordered nediation. --

(2) A court, under rules adopted by the Suprene Court:

(b) Incircuits in which a famly nediation program
has been established and upon a court finding of a dispute,
shall refer to nmediation all or part of custody, visitation,
or other parental responsibility issues as defined in s.
61.13. Upon notion or request of a party, or upon the court's

own notion,a court shall not refer any case to nediation if
it finds there has been a history of donestic violence that
woul d conprom se the nediati on process.
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1 Section 3. Paragraph (b) of subsection (2) of section
2| 61.13, Florida Statutes, is anended to read:

3 61. 13 Custody and support of children; visitation

4| rights; power of court in making orders.--

5 (2)

6 (b)1. The court shall determine all matters relating
7| to custody of each nminor child of the parties in accordance

8| with the best interests of the child and in accordance with

9] the UniformChild Custody Jurisdiction Act. It is the public
10| policy of this state to assure that each mnor child has

11| frequent and continuing contact with both parents after the
12 | parents separate or the marriage of the parties is dissol ved
13 | and to encourage parents to share the rights and

14 | responsibilities, and joys, of childrearing. After considering
15 ] all relevant facts, the father of the child shall be given the
16 | sane consideration as the nother in determ ning the primary
17 | residence of a child irrespective of the age or sex of the

18 | child.

19 2. The court shall order that the parental
20 | responsibility for a minor child be shared by both parents
21 | unless the court finds that shared parental responsibility
22 | woul d be detrinental to the child. Evidence that a parent has
23 | been convicted of a felony of the third degree or higher
24 | i nvol ving donestic violence, as defined in s. 741.28 and
25| chapter 775, or neets the criteria of s. 39.464(1)(d), creates
26 | a rebuttable presunption of detrinment to the child. If the
27 | presunption is not rebutted, shared parental responsibility,
28 | including visitation, residence of the child, and deci sions
29 | made regarding the child, may not be granted to the convicted
30 | parent. However, the convicted parent is not relieved of any
31| obligation to provide financial support. If the court
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determ nes that shared parental responsibility would be
detrinental to the child, it nmay order sole parental
responsibility and make such arrangenents for visitation as
will best protect the child or abused spouse fromfurther

harm Wether or not there is a conviction of any of fense of
donestic violence or child abuse or the existence of an
injunction for protection against donestic violence, the court
shal | consi der evidence of domestic violence or child abuse as
evi dence of detrinment to the child. |If the parent of the child

is convicted of a capital felony or a felony of the first

degree which invol ved donestic viol ence agai nst anot her parent

of the child, the court nay not award visitation rights to the

convicted parent unless the child is over 16 years of age and

agrees to the order of visitation; or unless the convicted

parent acted in self-defense and is granted executive clenency

or a petition for such clenency is pending on the parent's

behal f; or unless the court finds extraordi nary circunstances

to warrant that visitation is in the mani fest best interests

of the child. A parent shall not be deened convicted under

this subparagraph until the conviction has been affirned on

appeal or the tine for filing an appeal has passed and no

appeal has been fil ed.

a. |In ordering shared parental responsibility, the
court may consider the expressed desires of the parents and
may grant to one party the ultinmate responsibility over
specific aspects of the child' s welfare or nay divide those
responsibilities between the parties based on the best
interests of the child. Areas of responsibility may include
primary residence, education, nedical and dental care, and any
ot her responsibilities that the court finds unique to a
particular famly.
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b. The court shall order "sol e parental
responsibility, with or without visitation rights, to the
other parent when it is in the best interests of" the ninor
chil d.

c. The court may award the grandparents visitation
rights with a minor child if it is in the child' s best
interest. Grandparents have | egal standing to seek judicial
enforcenent of such an award. This section does not require
t hat grandparents be nade parties or given notice of
di ssol uti on pl eadi ngs or proceedi ngs, nor do grandparents have
| egal standing as "contestants" as defined in s. 61.1306. A
court may not order that a child be kept within the state or
jurisdiction of the court solely for the purpose of pernmitting
visitation by the grandparents.

3. Access to records and information pertaining to a
m nor child, including, but not linmted to, nedical, dental
and school records, nay not be denied to a parent because the
parent is not the child s prinary residential parent.

Section 4. The Suprene Court, through The Florida Bar
shall report to the Governor, the President of the Senate, and

t he Speaker of the House of Representatives on the courses

which in their brochure outline contain reference to donestic

vi ol ence and which The Florida Bar approves for continuing

| egal education credits for nmenbers of The Florida Bar. The

report nust be submitted annually, begi nning Septenber 1,

1998. For courses offered or sponsored by The Florida Bar, the

report nust include course naterials; references and nanes of

instructors; a description of courses offered; the section or

commttee of The Florida Bar which sponsors the course; the

nunber of attorneys who attend such courses, if available; and

any other information that describes or assesses the
7
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continuing |l egal education courses on donestic violence which

are offered by The Florida Bar.
Section 5. Section 741.28, Florida Statutes, is
anended to read:

741.28 Donestic violence; definitions.--As used in ss.
741.28-741. 31, the term

(1) "Donestic violence" neans any assault, aggravated
assault, battery, aggravated battery, sexual assault, sexua
battery, stal king, aggravated stal ki ng, kidnapping, false
i mprisonnent, or any crimnal offense resulting in physica
injury or death of one fam |y or household nenber by anot her

fam ly or househol d nenber who—+s—or—was—restding—i+nthe—sane
e W e

(2) "Fanmily or household nmenber" neans spouses, forner

spouses, persons related by blood or marriage, persons who are
presently residing together as if a fanmly or who have resided
together in the past as if a famly, and persons who have a
child in common regardl ess of whether they have been narried
or have resided together at any tine.

(3) "Departnent" neans the Florida Departnent of Law
Enf or cement .

(4) "Law enforcenent officer" neans any person who is
el ected, appointed, or enployed by any nunicipality or the
state or any political subdivision thereof who neets the
m ni nrum qual i fications established in s. 943.13 and is
certified as a | aw enforcenent officer under s. 943.1395.

Section 6. This act shall take effect July 1, 1998.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

2 OMsinate Bril 494

3

4| The Committee Substitute for Senate Bill 494:

5] - Carifies that parent is not deenmed convicted until the
convi ction has been affirned on appeal or the tine for

6 filing an appeal has passed and no appeal has been fil ed.

7| - Chan es the definition of domestic violence under s.

41.28, F.S., to require that the alleged viol ence be

8 connltted by a famly or household nmenber and renoves. the

9 AUl FGeTh {ha' she 21 ngPe”aRsl PRhgalinr { 12° Peen or s

10
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