Fl ori da House of Representatives - 1997 HB 589
By Representatives Melvin, Wse and Goode

1 Abill to be entitled

2 An act relating to nursing hones; anending s.

3 400. 023, F.S.; specifying and liniting persons
4 who may bring an action to enforce the rights

5 of a resident; deleting authority for recovery
6 of attorney's fees and costs; restricting

7 liability for a physician's nmedical negligence
8 to services rendered by a nedical director

9 acting in that capacity; specifying experience
10 requi red by a physician or nurse who provides a
11 statenent verifying deprivation or infringenent
12 of adequate and appropriate health care;

13 providing conditions for waiver of the verified
14 statenent requirenent when the nursing hone

15 fails to provide records; revising conditions
16 for award of punitive danages and limting the
17 anount of such awards; providing the claimant's
18 burden of proving an injury was caused by the
19 nursi ng hone; providing a statute of
20 limtation; specifying information required to
21 be included in the conplaint and providing for
22 anmendnents thereto; prohibiting certain
23 di scovery or introduction of other evidence;
24 providing for disnissal of conplaints;
25 providing for effect of an unintentional |ack
26 of docunentation that at service was provided;
27 providing an effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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Section 1. Section 400.023, Florida Statutes, is
amended to read:

400. 023 CGivil enforcenent. --

(1) (a) Any resident whose rights as specified in this
part are deprived or infringed upon shall have a cause of
action against any licensee responsible for the violation
The action may be brought only by the resident or his or her
guardi an, by the state onbudsman council| a—persorn—-ot
organization acting on behalf of a resident with the consent
of the resident or his or her guardian, or by the persona

representative of the estate of a deceased resident when the
cause of death resulted fromthe deprivation or infringenent
of the decedent's rights, notw thstandi ng any other survival

statute to the contrary.

(b) The action may be brought in any court of
conpetent jurisdiction to enforce such rights and to recover
actual, but not noninal, damages directly caused by and
puni-ti-ve—dafrages—for any deprivation or infringenent on the
rights of a resident. Ary—ptaintf—whoe—prevairts—inany——stuch
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(2)3)r A licensee shall not be liable for the nedica
negl i gence of any physician rendering care or treatnment to the
resident except for the services of a nedical director, acting

in the capacity of nedical director and not as a private

physician,as required in this part. Nethinrg—+nthis

(3)t4) Aainmants all eging a deprivation or
i nfringenent of adequate and appropriate health care pursuant
to s. 400.022(1) (k) which resulted in personal injury to or
the death of a resident shall conduct an investigation which
shall include a review by a |licensed physician or registered
3
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1| nurse famliar with the standard of nursing care for nursing

2 | hone residents pursuant to this part. Such physician or nurse
3| shall have a nmininumof 5 years' experience within the last 10
4| years as a nedical director or nurse in a facility licensed as
5] a nursing home by this part. Any conplaint alleging such a

6 | deprivation or infringenent shall be acconpanied by a verified
7 | statement from such physician or nurse the—+eviewer that there
8 | exists reason to believe that a deprivation or infringenent

9| occurred during the resident's stay at the nursing hone. Such
10 | opi nion shall be based on records or other information

11 | available at the time that suit is filed. Failure of the

12 | nursing hone to provide records in accordance with the

13 | requirenents of this chapter after reasonable notice and the
14 | recei pt of a properly executed records rel ease shall waive the
15| requirenent of the verified statenent.

16 (4) £5)y For the purpose of this section, punitive

17 | danages may be awarded for intentional m sconduct eenduet

18 | which is a wtfuwanton, gross,or flagrant violation of

19 | recktess,—or—conseirousty—indifferent—toe the rights of the

20| resident. Notwi thstanding any other provision of |law, the

21 | anobunt of punitive danmages awarded shall not exceed three

22 | tinmes the amount of actual danmmges recovered.

23 (5) The existence of an injury shall not create any

24 | inference or presunption of negligence against a |licensee.

25| The clai mant nust nmintain the burden of proving that an

26 | injury was proxi nately caused by the |icensee.

27 (6) Actions brought under this chapter shall be

28 | consi dered nedical nml practice actions for statute of

29 | limtation purposes.

30 (7) The plaintiff shall include in the conplaint filed
31| in the action a detailed specification and factual description

4
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1| of each act and omission alleged by plaintiff to render the

2| licensee liable to the plaintiff. The plaintiff shall tinely
3| anend his or her conpl aint upon determ nati on of new or

4 | different acts or omni ssions upon which his or her claimis

5| based. However, any such anendnent nust be nade at |east 90
6 | days before trial. The plaintiff shall be prohibited from

7 | conducting discovery with regard to any other act or om ssion
8| or fromintroducing at trial evidence of any other act or

9| onmission. Any conplaint which fails to include such detail ed
10 | specification and factual description of each act and oni ssion
11| shall be subject to disnissal for failure to state a claim
12 | upon which relief can be granted.

13 (8) In cases brought under this chapter, unintentiona
14 | | ack of docunentation that a service was provided by a

15 ] licensee shall not create a presunption that the service was
16 | not rendered. A plaintiff shall not prevail in an action

17 | brought under this chapter if the sole basis for the action is
18 | the unintentional |ack of docunentation

19 Section 2. This act shall take effect October 1, 1997.
20
21
22
23
24
25
26
27
28
29
30
31
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3
Specifies and limts the persons who may bring actions to

4 enforce the rights of a nursing hone resSident. Del etes
authority for recovery of attorney's fees and costs,

5 Restricts the nursing"hone's liability for a physician's
nedi cal negligence t0 services rendered by a nedica

6 director acting in that capacity. Specifies the
experience required by a physician or registered nurse

7 who provides a statenent verifying that fhere is reason
to believe deprivation or infringénent of adequate and

8 appropriate health care occurred. Permts waiver of
requi rement for such statement for failure of the nursing

9 honme to provide records, provided the nursing hone
recei ved reasonabl e notice and a properly executed

10 rel ease to provide records. Revises conditions for award
of punitive damages. Limts anmount of such danages to

11 three tinmes the anount of actual danmmges recovered, .
Provides the claimant's burden of proving that an injur

12 was caused by the nursing hone, Provides that the statute
of limtations for actions against nursing hone is that

13 for nmedical nalpractice actions. SpecifieS the |
information required to be included in a conplaint,

14 provi des for anmendnents thereto, and provides for ]
di sm ssal of conplaints that fail to I nclude the required

15 information. Prohibits discovery or the introduction of
ot her evidence. Provides that the unintentional |ack of

16 docunentation that a service was provided by a nursing
hone does not create a presunption that the service was

17 not render ed.

18
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