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By Senators Gutnan and Horne

34- 186A- 98

1 A bill to be entitled

2 An act relating to sexually violent predators;
3 creating s. 916.30, F.S.; providing a short

4 title; providing |legislative findings and

5 intent with respect to the civil conmitnent of
6 sexual ly violent predators; creating s. 916. 31
7 F.S.; defining terns; creating s. 916.32, F. S
8 requiring the Departnent of Children and Fanmily
9 Services or the Departnent of Corrections to

10 notify the Attorney General and a

11 mul tidisciplinary teamprior to the rel ease

12 fromcustody of a person alleged to be a

13 sexual |y violent predator; providing i munity
14 fromliability for certain persons; requiring
15 the Secretary of Children and Fanmily Services
16 to establish a multidisciplinary teamto revi ew
17 the records of persons alleged to be sexually
18 violent predators; requiring that the team

19 report to the Attorney General; requiring the
20 Governor to appoint a prosecutor's review
21 commi ttee upon the request of the Attorney
22 CGeneral; providing for the review conmittee to
23 assist the Attorney General in determning if a
24 person is a sexually violent predator; creating
25 s. 916.33, F.S.; providing for the Attorney
26 Ceneral to file a petition alleging that a
27 person is a sexually violent predator; creating
28 s. 916.34, F.S.; requiring that the court
29 determine if the petition sets forth sufficient
30 grounds for determ ning probabl e cause;
31 authorizing the court to order that the
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1 respondent be taken into custody upon a

2 prelimnary determnination of probabl e cause;

3 providing for a probabl e-cause heari ng;

4 creating s. 916.35, F.S.; providing for a trial
5 on the issue of whether the respondent is a

6 sexual |y violent predator; providing for the

7 respondent to be assisted by counsel and

8 experts upon request; providing for a jury

9 trial at the request of the respondent or the
10 Attorney General or upon a notion of the court;
11 creating s. 916.36, F.S.; providing the

12 standard of proof for deternining whether the
13 respondent is a sexually violent predator

14 providing for an appeal; providing for a person
15 determ ned to be a sexually violent predator to
16 be committed to the Departrment of Children and
17 Fam |y Services; authorizing the Departnment of
18 Children and Family Services to enter into an
19 agreenent with the Departnent of Corrections
20 for the confinenent of sexually violent

21 predators; providing a procedure if the

22 respondent has been found i nconpetent to stand
23 trial; creating s. 916.37, F.S.; providing that
24 it is a second-degree felony to escape while in
25 | awful custody prior to or follow ng conmtnent
26 as a sexually violent predator; creating s.

27 916.38, F.S.; providing for certain

28 confidential information and records to be

29 rel eased to the Departnment of Children and

30 Fam |y Services, the Departnent of Corrections,
31
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and the Attorney Ceneral; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 916.30, Florida Statutes, is
created to read

916.30 Short title; legislative findings and intent. --

(1) Sections 916.30-916.38 may be cited as "The Ji my
Ryce Act of 1998."

(2) The Legislature finds that a small but extrenely

dangerous nunber of sexually violent predators exist who do

not have a nental di sease or defect that renders them

appropriate for involuntary treatnent under the "Baker Act,"
ss. 394.451-394. 4789, which is intended to provide short-term
hospital treatnent to individuals who have serious nental

di sorders and then return themto the comunity. In contrast

to persons appropriate for civil commitnent under the Baker

Act, sexually violent predators generally have anti soci al

personality features that are unanenable to existing

nodalities for treating nental illness, and those features

render themlikely to engage in crininal sexually violent

behavi or. The Legislature further finds that the likelihood of

sexual |y violent predators engaging in repeat acts of

predatory sexual violence is high. The existing procedures

under the Baker Act for involuntary conmm tnent and treatnent

for nmentally ill persons are inadequate to address the risk

t hese sexual ly violent predators pose to society. The

Legislature further finds that the prognosis for

rehabilitating sexually violent predators in a prison setting

is poor, the treatnent needs of this population are very |ong
3
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term and the treatnent nodalities for this popul ation are

very different than the traditional treatnment nodalities for

peopl e appropriate for conm tnent under the Baker Act. It is

therefore the intent of the Legislature to create a civil

comm tnent procedure for the long-termcare and treatnent of

sexual |y vi ol ent predators.

Section 2. Section 916.31, Florida Statutes, is
created to read

916.31 Definitions.--As used in ss. 916.30-916. 38, the

term

(1) "Agency with jurisdiction" neans the agency that

rel eases upon | awful order or authority a person serving a

sentence in the custody of the Departnent of Corrections or a

person who was involuntarily conmitted to the custody of the

Departnent of Children and Fam |y Services upon an

adj udi cation of not guilty by reason of insanity.

(2) "Court" neans the circuit court that nost recently

sentenced the sexually violent offender in a criminal case or

the circuit court in the |location where the sexually viol ent

of fender resides or proposes to reside upon rel ease from

custody or comitnent.

(3) "Mental abnornmmlity" nmeans a congenital or

acquired condition affecting the enotional or volitiona

capacity which predi sposes the person to conmit sexually

violent offenses in a degree such that the person constitutes

a nenace to the health and safety of others.

(4) "Predatory" neans that acts were directed towards

strangers or individuals with whomrel ati onshi ps have been

establi shed or pronoted for the prinmary purpose of

victimzation.

4
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(5) "Sexually notivated" nmeans that one of the

pur poses for which the defendant conmitted the crine was for

t he purpose of the defendant's sexual gratification

(6) "Sexually violent offense" neans:

(a) Murder of a human bei ng while engaged i n sexua
battery in violation of s. 782.04(1)(a)?2.
(b) Kidnapping of a child under the age of 16 and, in

the course of that offense, conmitting:

1. Sexual battery;

2. Alewd, lascivious, or indecent assault or act upon

or in the presence of the child; or
3. Aviolation of s. 796.03 or s. 796.04, relating to
prostitution, upon the child in violation of s. 787.01(3)(a).

(c) Committing the offense of false inprisonnent upon

a child under the age of 16 and, in the course of that

of fense, comitting:

1. Sexual battery;

2. Alewd, lascivious, or indecent assault or act upon

or in the presence of the child; or

3. Aviolation of s. 796.03 or s. 796.04, relating to
prostitution, upon the child in violation of s. 787.02(3)(a).

(d) Sexual battery in violation of s. 794.011

(e) Sexual battery by nmultiple perpetrators in
violation of s. 794.023.

(f) Procuring a person under the age of 18 for

prostitution in violation of s. 796. 03.

(g) Lewd, lascivious, or indecent assault or act upon

or in the presence of the child in violation of s. 800. 04.

(h) Purchasing or obtaining custody or control of a

m nor, or offering to purchase or obtain custody or control of

5
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1| a mnor, to engage in sexually explicit conduct as defined by
2| s. 847.0145(2).

3 (i) Any conviction for a felony offense in effect at

4| any tine before the effective date of this act which is

5] conparable to a sexually violent offense as defined in

6 | paragraphs (a)-(g) or any federal conviction or conviction in
7 | another state for a felony offense that would be a sexually

8| violent offense in this state.

9 (j) An attenpt, crimnal solicitation, or conspiracy,
10| in violation of s. 777.04, of a sexually violent offense.

11 (k) Any act that either at the tinme of sentencing for
12 | the offense or subsequently during civil conmmtnent

13 | proceedi ngs under ss. 916. 30-916. 38 has been deterni ned beyond
14 | a reasonabl e doubt to have been sexually notivated.

15 (7) "Sexually violent predator" neans any person who
16 | has been convicted of or charged with a sexually viol ent

17 | offense and who suffers froma nental abnormality or

18 | personality disorder that makes the person likely to engage in
19 | predatory acts of sexual violence if not confined in a secure
20| facility.

21 Section 3. Section 916.32, Florida Statutes, is

22 | created to read:

23 916.32 Notice to Attorney General and

24 | multidisciplinary team of rel ease of sexually viol ent

25 | predator; imunity fromliability; establishing

26 | multidisciplinary team --

27 (1) When it appears that a person nmay neet the

28 | criteria of a sexually violent predator, the agency with

29 | jurisdiction shall give witten notice of that fact to the

30| Attorney CGeneral and the nultidisciplinary team established
31 | under subsection (4) 90 days before:

6
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1 (a) The anticipated release fromthe custody of the

2 | Departnent of Corrections of a person who has been convicted
3| of a sexually violent offense, except that in the case of a
4 | person who is reincarcerated as a result of revocation of

5| probation or parole, witten notice shall be given as soon as
6 | practicable following the person's reincarceration

7 (b) The anticipated rel ease of a person who has been

8 | charged with a sexually violent offense and who has been

9| deternmned to be inconpetent to stand trial under s. 916. 12;
10 | or

11 (c) The anticipated rel ease of a person who has been
12 | adjudicated not guilty by reason of insanity of a sexually

13| violent offense and involuntarily commtted under s. 916. 15.
14 (2) The agency with jurisdiction shall provide to the
15| Attorney Ceneral and the nultidisciplinary team

16 (a) The person's nane, identifying factors,

17 | anticipated future residence, and offense history; and

18 (b) Docunentation of the person's institutiona

19 | adjustnent and any treatnment received.

20 (3) The agency with jurisdiction and its enpl oyees;

21 | nenbers of the multidisciplinary team nenbers of the

22 | prosecutor's review comittee; and individuals contracting,
23 | appointed, or volunteering to performservices are i nmune from
24 | liability for any good-faith conduct under this section

25 (4) The Secretary of Children and Fam |y Services

26 | shall establish a nultidisciplinary team which nmay include
27 | individuals fromother state agencies, to review avail abl e

28 | records of each person referred to such team under subsection
29 |(1). The team within 30 days after receiving notice, shal

30 | assess whether or not the person neets the definition of a

31| sexually violent predator. The teamshall provide its witten
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1| assessnent to the Attorney CGeneral within 60 days after it

2| received notice

3 (5) Upon the request of the Attorney Ceneral, the

4 | Governor shall appoint a prosecutor's review conmittee to

5] review the records of each person referred to the Attorney

6 | General under subsection (1). The prosecutor's revi ew

7| comittee shall assist the Attorney General in deternining

8 | whether the person neets the definition of a sexually viol ent
9| predator. The assessnent of the nultidisciplinary team shal
10 | be made available to the Attorney General and the prosecutor's
11 | review comittee.

12 Section 4. Section 916.33, Florida Statutes, is

13 | created to read:

14 916.33 Petition; tine; contents.--1f the Attorney

15| General deternines that a person presently confined nay be a
16 | sexual ly viol ent predator and the prosecutor's review

17 | conmittee has deternined that the person neets the definition
18 | of a sexually violent predator, the Attorney CGeneral may file
19| a petition, within 75 days after the date the Attorney Cenera
20| received witten notice by the agency with jurisdiction as
21 | provided in s. 916.32(1), alleging that the person is a
22 | sexually violent predator. The petition nust state sufficient
23| facts to support the all egation
24 Section 5. Section 916.34, Florida Statutes, is
25| created to read:
26 916.34 Determnation of probabl e cause; hearing;
27 | eval uation; respondent taken into custody.--
28 (1) Upon the filing of a petition under s. 916.33, the
29 | court shall nmke a nonadversary deterninati on whether the
30| petition sets forth sufficient grounds to believe that
31 | probabl e cause exists that the respondent is a sexually
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1| violent predator. If a prelinminary determ nation of probable
2| cause is nade, the court shall direct that the respondent be
3 | taken into custody.

4 (2) Wthin 72 hours after a respondent is taken into

5| custody under subsection (1), the respondent shall be provided
6| with notice of, and an opportunity to appear in person at, an
7 | adversary probabl e-cause hearing. At this hearing, the court
8| shall verify the respondent's identity and find whet her

9 | probabl e cause exists to believe that the respondent is a

10 | sexually violent predator. The state may rely upon the

11| petition and suppl enent the petition with additiona

12 | docunentary evidence or live testinony.

13 (3) At the adversary probabl e-cause hearing, the

14 | respondent shall have the right to be represented by counsel
15| to present evidence on his or her own behalf, to cross-exanine
16 | witnesses, and to view and copy all petitions and reports in
17 | the court file.

18 (4) |If, at the conclusion of the hearing, the court

19 | finds probable cause to believe that the respondent is a
20| sexually violent predator, the court shall direct that the
21 | respondent be transferred to an appropriate secure facility,
22 | including, but not linmted to, a county jail, for an
23 | evaluation as to whether the respondent is a sexually violent
24 | predator. The eval uation shall be conducted by a person who is
25 | professionally qualified to conduct such an exani nation
26 Section 6. Section 916.35, Florida Statutes, is
27 | created to read:
28 916.35 Trial; counsel and experts; indigent persons;
29 | jury. --
30 (1) Wthin 60 days after the conpletion of an
31 | adversary probabl e-cause hearing, the court shall conduct a

9
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trial to deternine whether the respondent is a sexually

violent predator. The trial nmay be conti nued upon a show ng of

good cause by either party, or by the court on its own notion

in the due adninistration of justice and when the respondent

will not be substantially prejudiced.

(2) Beginning with the adversary probabl e-cause

hearing, a respondent is entitled to the assistance of counse

at all stages of the proceedings, and, if the respondent is

i ndigent, the court shall appoint the public defender or, if a

conflict exists, other counsel to represent the respondent.

Whenever a respondent is subjected to an exani nation under

this section, the respondent may retain experts or

prof essi onal persons to performan exami nation on his or her

own behal f. Wen the respondent wi shes to be exanined by a

qgual i fi ed expert or professional person of the respondent's

choi ce, such exam ner shall have reasonabl e access to the

respondent for the purpose of performing the exanination, as

well as to all relevant nedical and psychol ogi cal records and

reports. In the case of a respondent who is indigent, the

court, upon the respondent's request and upon a finding that

expert services are necessary, shall order reasonabl e

conpensation for such services as provided in s. 914. 06.

(3) The respondent or the Attorney CGeneral may denand,

or the court on its own notion nmay order, that the trial be

before a jury of six persons. Such denand for a jury trial

nmust be filed in witing, or such order entered, at |east 4

days before the trial. |If no demand or order is made, the

trial shall be before the court.
Section 7. Section 916.36, Florida Statutes, is
created to read
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916.36 Determnation; conm tnent procedure;

i nt eragency agreenents; mstrial

(1) The court or jury shall deternmi ne beyond a

reasonabl e doubt whether the respondent is a sexually violent

predator. If the determination is made by a jury, the verdict

nust be unani nous. Such deterni nati on may be appeal ed.

(2) If the court or jury deternmnes that the

respondent is a sexually violent predator, the respondent

shall be commtted to the custody of the Departnent of

Children and Family Services for control, care, and treatnent

until such tine as the respondent's nental abnornmality or

personality disorder has so changed that the respondent is

safe to be at large. Such control, care, and treatnent shal

be provided at a facility operated by the Departnent of

Children and Family Services or as provided in subsection (3).

At all tinmes, sexually violent predators who are committed for

control, care, and treatnent to the Departnent of Children and

Fam |y Services under this section shall be kept in a secure

facility segregated frompatients who are not committed under

this section.

(3) The Departnent of Children and Fanmily Services nay

enter into an interagency agreenent with the Departnent of

Corrections for the confinenent of sexually violent predators.

Such persons who are in the custody of the Departnent of

Corrections under an interagency agreenment shall be housed and

managed separately fromcrimnal offenders sentenced to the

custody of the Departnent of Corrections and, except for

occasi onal instances of supervised incidental contact, shal

be segregated from such of fenders.

(4) If the court or jury is not satisfied beyond a

reasonabl e doubt that the respondent is a sexually violent
11
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predator, the court shall direct that the respondent be

released. If a mstrial is declared, the court shall direct

that the respondent be held at an appropriate secure facility,

including, but not limted to, a county jail, until another

trial is conducted. Any subsequent trial following a nmistrial

nmust be held within 90 days after the previous trial unless

such subsequent trial is continued as provided in the Florida

Rul es of Crim nal Procedure.

(5) |If the respondent has been found i nconpetent to

stand trial under s. 916.12 and conmitnent of the respondent

i s sought under s. 916.32(1), the court shall first hear

evi dence and deterni ne whet her the respondent did commit the

act or acts charged. The hearing on this issue nust conply

with all the procedures specified in s. 916.35. In addition,

the rules of evidence applicable in crininal cases shal

apply, and all constitutional rights available to defendants

at crinmnal trials, other than the right not to be tried while

i nconpetent, shall apply. After hearing evidence on this

i ssue, the court shall nmke specific findings on whether the

respondent did commit the act or acts charged, the extent to

whi ch the respondent's inconpetence or devel opnent al

disability affected the outcone of the hearing, including its

effect on the respondent's ability to consult with and assi st

counsel and to testify on his or her own behalf, the extent to

whi ch the evidence could be reconstructed w thout the

assi stance of the respondent, and the strength of the

prosecution's case. |If, after the conclusion of the hearing on

this issue, the court finds beyond a reasonabl e doubt that the

respondent did commit the act or acts charged, the court shal

enter a final order, appeal able by the respondent, on that

12
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i ssue and nmay proceed to consider whether the respondent

shoul d be conmmitted as a sexually viol ent predator
Section 8. Section 916.37, Florida Statutes, is
created to read

916.37 Escape while in | awful custody.--A person who

escapes while held in | awful custody prior to or upon a

finding of probable cause for evaluation as a sexually viol ent

predat or under s. 916.34, or who escapes follow ng comtnment

to a facility as a sexually violent predator under s. 916. 36,

commits a felony of the second degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.

Section 9. Section 916.38, Florida Statutes, is
created to read

916.38 Confidential or privileged information and

records.--In order to protect the public, relevant infornation

and records that are held by a governnental entity and are

ot herwi se confidential or privileged shall be released to the

agency with jurisdiction or the Attorney General for the

pur pose of neeting the notice requirenent provided in s.

916. 32 and deternining whether a person is a sexually violent

pr edat or.
Section 10. This act shall take effect July 1, 1998.
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l EE IR b S b b I S I b b I S S b b I I b S b

2 SENATE SUVMMARY

3 Est abl i shes a procedure under which a person who neets
the criteria for classification as a sexual!Y vi ol ent

4 predator, but who does not quallfY for hosB| al i zation
under the Baker Act, may be commited to the custody. of

5 the Department of Children and Fam |y Services. Provides
for the Attorney General to file a petition upon a

6 prelimnary determ nation that a person is a sexually
violent predator. Provides for a probabl e-cause hearing

7 and trial. Requires that the court or jury determne
beyond a reasonabl e doubt whether the person is a

8 sexual!¥ vi ol ent predator. Provides procedures for the
court if the person is found i nconpetent to stand trial

9 Provides for certain confidential records to be rel eased
to specified state agencies and the Attorney General for

10 t he purpose of deternlnlnP whet her a_Person is a sexually

11 violent predator. (See bil'l for details.)
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