Fl ori da House of Representatives - 1997
By Representative Mackey

HB 801

1 Abill to be entitled

2 An act relating to outdoor power equipnent;

3 creating ss. 686.60-686.614, F.S.; regulating

4 sal es and distribution of, and deal er

5 relationships relating to, outdoor power

6 equi pnent; providing a short title; providing

7 | egislative findings and intent; providing

8 definitions; providing application; providing

9 for warranty agreenents; providing for clains

10 and conpensation of dealers; providing for

11 parts availability and return; providing for

12 repurchase of inventory under certain

13 ci rcunstances; providing for conpensation for

14 i nventory under certain circunstances;

15 providing for indemification of deal ers under

16 certain legal actions; specifying unlawful acts

17 and practices; specifying unenforceabl e

18 contracts or agreenents; providing renedies;

19 providing for effect on other renedies;
20 providing an effective date.
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. Sections 686.60, 686.601, 686.602, 686.603,
25 | 686. 604, 686.605, 686.606, 686.607, 686.608, 686.609, 686.611
26 | 686. 612, 686.613, and 686.614, Florida Statutes, are created
27 | to read:
28 686. 60 Qutdoor Power Equi pnent Servicing
29 | Manuf acturers, Distributors, Wol esalers, and Deal ers Act;
30| short title.--Sections 686.601-686.614 nay be cited as the
31
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Qut door Power Equi prrent Servici ng Manufacturers,

Di stributors, Wol esalers, and Deal ers Act."

686.601 Legislative finding and intent;

construction. --

(1) The Legislature finds and declares that the

di stribution and sal e of outdoor power equiprment in this state

vitally affects the general econony of the state, the public

interest, the public safety, the ecology of this state, and

the public welfare and that, in the exercise of its police

power, it is necessary to regulate the conduct of outdoor

power equi pnent manufacturers, distributors, whol esal ers, and

deal ers and their representatives doing business in this state

in order to prevent fraud, unfair business practices, unfair

net hods of conpetition, inpositions, and other abuses upon its

citizens.
(2) In order to pronpte the intention and policies

announced in this section, the provisions of ss.
686. 601-686. 614 shall be liberally construed.
686. 602 Definitions of terns used in ss.
686. 601-686.614.--1n construing ss. 686.601-686.614, unless
the context otherwi se requires, the word, phrase, or term

(1) "Dealer" neans a person who sells, solicits, or

advertises the sale of new and used outdoor power equi pnent to

the consuning public and services such equi pnent, but does not

i ncl ude:
(a) A receiver, trustee, admnistrator, executor

personal representative, guardian, or other person appointed

by or acting under judgnent, decree, or order of any court.

(b) A public officer while perfornmng his duties as

such officer.
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(c) A person naking casual or isolated sales of his

own out door power equi pnent not subject to sales tax under the

| aws of this state.

(d) A person engaged in the auction sale of outdoor

power equi pnent.

(e) A dealer in used outdoor power equi pnent.

(2) "Distributor" or "whol esal er" neans any person

firm association, corporation, or conpany that sells or

di stributes new outdoor power equipnent to deal ers and that

mai ntains distributor representatives within this state.

(3) "Distributor branch" nmeans a branch office

nmai ntai ned by a distributor or whol esal er which sells or

di stri butes new outdoor power equi pnent to deal ers.

(4) "Distributor representative" neans a

representative enployed by a distributor, distributor branch

or whol esal er.

(5) "Factory branch" neans a branch office nmintained

by a manufacturer which manufactures and assenbl es out door

power equi pnent for sale to distributors of outdoor power

equi pnent or to dealers or which is maintained for directing

and supervising the representatives of the nanufacturer

(6) "Factory representative" neans a representative

enpl oyed by a nmanufacturer or factory branch for the purpose

of making or pronoting the sale of outdoor power equi pnent or

for supervising, servicing, introducing, or contracting with

deal ers or prospective deal ers.

(7) "Fraud" neans and includes actual fraud or

constructive fraud as nornally defined, in addition to the

fol | owi ng:

3
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(a) A misrepresentation in any manner, whether

intentionally false or arising fromgross negligence, of a

materi al fact.

(b) A pronise or representation not nade honestly and

in good faith.

(c) An intentional failure to disclose a materi al

fact.

(d) Any artifice enployed to deceive another

(8) "Manufacturer" neans any person engaged in the

busi ness of nmanufacturing or assenbling new and unused out door

power equi pnent.

(9) "New outdoor power equipnent" neans outdoor power

equi pnrent whi ch has not been previously sold to and put into

regul ar use or service by any person, except to a distributor

whol esal er, or dealer for resale.

(10) "CQutdoor power equi prent” neans two-cycle and

four-cycle gas, diesel, and electric engines and any other

type of equi pnent used to nmmintain commercial, public, and

residential |awns and gardens or used in | andscape, turf, golf

course, green nursery, or forestry or tree nmintenance.

(11) "Person" neans a natural person, corporation

associ ation, partnership, trust, or other business entity and,

in the case of a business entity, includes any other entity in

whi ch the business entity has a mpjority interest or which it

effectively controls, as well as the individual officers,

directors, and other persons in active control of the

activities of each such entity.

(12) "Sale" neans and includes the issuance, transfer

agreenent for transfer, exchange, pledge, hypothecation, or

nortgage in any manner or form whether by transfer in trust

or otherw se, of any outdoor power equi prment or interest
4
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therein, or of any servicing deal er agreenent rel ated thereto,

for a consideration and any option, subscription or other

contract, or solicitation, looking to a sale, or offer or

attenpt to sell in any form whether in oral or witten form

for a consideration.

(13) "Servicing dealer" neans a private business which

has contracted with the manufacturer or distributor to sel

its products at the retail level and which is required to

undergo training in the sale and servicing of such products.

(14) "Servicing deal er agreenent" neans a contract or

agreenent, express or inplied, oral or witten, for a definite

or indefinite period of tine, in which a nanufacturer

di stributor, or wholesaler grants to a dealer permssion to

use a trade nane, service mark, trademark, or a rel ated

characteristic and in which there is a commpn interest or

community of interest in the nmarketing of outdoor power

equi pnent or services related thereto at wholesale or retail

whet her | easing, sale, or otherwi se.
686. 603 Application.--
(1) Any person who engages directly or indirectly in

pur poseful agreenents or contracts within this state in

connection with the sale or advertising for sale of new

out door power equi pnent and parts is subject to ss.
686. 601-686.614 and to the jurisdiction of the courts of this
state for violations of such sections in accordance with the

provisions of the laws of this state.
(2) Sections 686.601-686.614 apply to all witten or
oral agreenents between a manufacturer, distributor, or

whol esaler with a dealer, including, but not linmited to, the

servi ci ng deal er agreenent; sal es of goods, services, and

advertising; |eases or nortgages of real or personal property;
5
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prom ses to pay; security interests; pledges; insurance

contracts; advertising contracts; construction or installation

contracts; servicing contracts; and all other such agreenents

in which the manufacturer, distributor, or whol esal er has any

direct or indirect interest.
(3) Sections 686.601-686.614 apply to all continuing
contracts now in effect which have no expiration date and to

all other contracts entered into or renewed after Cctober 1,
1997.

686. 604 WArranty agreenents; clains; conpensation of

deal ers. - -
(1) Every manufacturer, distributor, whol esal er

factory branch or division, distributor branch or division, or

whol esal e branch or division shall provide a fair and

reasonabl e warranty agreenent on any new out door power

equi pnent which it sells and shall fairly conpensate each of

its dealers for |abor and parts used in fulfilling such

warranty agreenents.

(2)(a) Each claimfor payment under such warranty

agreenents made by a deal er for such | abor and parts shall be

paid within 30 days following its approval. Each such claim

shal | be either approved or disapproved within 30 days after

its receipt. Wien any such claimis disapproved, the deal er

who subnmitted it shall be notified in witing of such

di sapproval within such period, and such notice shall state

t he specific grounds upon which the disapproval is based.

(b) Any special handling of clains required of the

deal er by the manufacturer, distributor, wholesaler, factory

branch or division, distributor branch or division, or

whol esal e branch or division, which handling is not uniformy

required of all dealers of that make, may be enforced only
6
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1| after 30 days' notice in witing to the deal er and upon good
2 | and sufficient reason

3 (3)(a) The minimuml|awful basis for conpensating a

4 | dealer for warranty work, as provided for in this section

5| shall be calculated for |abor in accordance with the

6 | reasonabl e and customary anount of tinme required to conplete
7 | such work, expressed in hours and fractions of hours

8| mltiplied by the dealer's established hourly retail |abor

9| rate. Prior to filing a claimfor rei nbursenent for warranty
10 | work, the dealer nust notify the applicabl e manufacturer

11 | distributor, or wholesaler of his hourly retail |abor rate.
12 (b) The mininmumlawful basis for conpensation to the
13 | dealer for parts used in fulfilling such warranty work shal

14| be at the dealer's costs for such parts, including all freight
15| and handl i ng charges applicable to such parts, plus 15 percent
16 | of the sum of such costs and charges to reinburse the dealer's
17 | reasonabl e cost of doi ng busi ness and providi ng such warranty
18 | service on behal f of the manufacturer

19 686. 605 Parts; availability; return.--
20 (1) Every manufacturer, distributor, and whol esal er
21| shall specify, and every deal er shall provide and fulfill,
22 | reasonabl e predelivery and preparation obligations for its
23 | outdoor power equi pnent prior to delivery of the outdoor power
24 | equi pnent to retail purchasers.
25 (2) Every manufacturer, distributor, and whol esal er
26 | shall provide for the availability of repair parts throughout
27 | the reasonable useful |life of any outdoor power equi prment
28 | sol d.
29 (3) Every manufacturer, distributor, and whol esal er
30| shall provide to their dealers, annually, an opportunity to
31| return a portion of their surplus parts inventories for

.
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credit. The surplus procedure shall be adnministered as

foll ows:
(a) The manufacturer, distributor, or whol esal er nay

speci fy, and thereupon notify their dealers of, a tine period

of at |l east 60 days' duration during which the deal ers may

submt their surplus parts lists and return their surplus

parts to the manufacturer, distributor, or whol esal er

(b) |If a manufacturer, distributor, or whol esal er has

not notified a dealer of a specific tinme period for returning

surplus parts within the preceding 12 nonths, they shal

authorize and allow the dealer's surplus parts return request

within 30 days after recei pt of such request fromthe deal er.

(c) A manufacturer, distributor, or whol esal er nust

all ow surplus parts return authority on a dollar val ue of

parts equal to 6 percent of the total dollar value of parts

purchased fromthe manufacturer, distributor, or whol esal er by

the deal er during the 12-nmonth period i nmedi ately precedi ng

the notification to the deal er by the nmanufacturer

di stributor, or wholesaler of the surplus parts return

program or the nonth the dealer's return request is nmade,

whi chever is applicable. However, the dealer nmay, at his

option, elect to return a dollar value of his surplus parts

equal to less than 6 percent of the total dollar val ue of

parts purchased by the deal er fromthe nanufacturer

di stributor, or wholesaler during the preceding 12-nonth

peri od as provided herein.

(d) No obsol ete or superseded part may be returned,

but any part listed in the manufacturer's, distributor's, or

whol esal er's current returnable parts list at the date of

notification of the surplus parts return programby the

manuf acturer, distributor, or wholesaler to the dealer, or the
8
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date of the dealer's parts return request, whichever is

applicable, is eligible for return and credit specifi ed.

However, returned parts nust be in new and unused condition

and nust have been purchased fromthe manufacturer

distributor, or wholesaler to whomthey are returned.

(e) The minimumlawful credit to be allowed for

returned parts is 85 percent of the whol esal e cost of the

parts as listed in the manufacturer's, distributor's, or

whol esaler's current returnable parts list at the date of the

notification of the surplus parts return programby the

manuf act urer, whol esaler, or distributor to the dealer, or the

date of the dealer's parts return request, whichever is

hi gher .
(f) Applicable credit nust be issued or furni shed by

t he manufacturer, distributor, or wholesaler to the deal er

within 60 days after receipt of the returned parts.

(g) The packing and return freight expense incurred in

any return of surplus parts pursuant to the terns of this

section shall be borne by the deal er

686. 606 Repurchase of inventory upon ternination of

servi ci ng deal er agreenent. --

(1) \Whenever any dealer enters into a servicing deal er

agreenent with a manufacturer, distributor, or wholesaler in

whi ch agreenent the deal er agrees to maintain an i nventory of

out door power equi pnent or repair parts and the agreenent is

subsequently voluntarily or involuntarily ternm nated, the

manuf acturer, distributor, or whol esal er shall repurchase the

inventory as provided in this section. However, the deal er

may keep the inventory if he desires. |If the deal er has any

out standi ng debts to the manufacturer, distributor, or

9
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whol esal er, then the repurchase anbunt may be credited to the

deal er' s account.

(2) |If the dealer decides not to keep the inventory,

the manufacturer, distributor, or whol esal er shall repurchase

that inventory previously purchased fromhi mand held by the

dealer on the date of term nation of the contract. The

manuf acturer, distributor, or whol esal er shall pay:

(a) One hundred percent of the actual deal er cost,

including freight, of all new, unsold, undamaged, and conpl ete

out door power equi pnent or other itenms of such equi pnent which

are resal able, |less a reasonabl e all owance for depreciation

due to usage by the dealer and deterioration directly

attributable to weather conditions at the dealer's |ocation

and
(b) Eighty-five percent of the current whol esal e price

of all new, unused, and undamaged repair parts and accessories

which are listed in the manufacturer's, distributor's, or

whol esaler's current returnable parts list. The manufacturer

distributor, or wholesaler shall also pay the deal er 6 percent

of the current whol esale price on all new, unused, and

undanaged repair parts returned to cover the cost of handling,

packi ng, and | oadi ng. However, the nmanufacturer, distributor

or whol esal er shall have the option of perforning the

handl i ng, packing, and loading in lieu of paying the 6-percent

sum i nposed in this subsection for these services; and, in

this event, after receipt by the dealer of the full repurchase

anount as provided in this section, the deal er shall nake

available to the nmanufacturer, distributor, or whol esal er, at

the dealer's address or at the places at which the outdoor

power equi pnent is |ocated, all outdoor power equi prment

previously purchased by the deal er
10
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(3) Upon paynent within a reasonable tine of the

repurchase anount to the dealer, the title and right of

possession to the repurchased i nventory shall transfer or be

transferred to the nanufacturer, distributor, or whol esal er

as the case may be.

(4) The provisions of this section do not require the

repurchase froma deal er of:

(a) Any repair part which has a linmted storage life

or is otherwi se subject to deterioration

(b) Any single repair part which is priced as a set of

two or nore itens.

(c) Any repair part which because of its condition is

not resal able as a new part without repackagi ng or

recondi ti oni ng.

(d) Any inventory for which the dealer is unable to

furni sh evidence, reasonably satisfactory to the manufacturer

distributor, or wholesaler, of good title, free and cl ear of

all clains, liens, and encunbrances.

(e) Any inventory which the dealer desires to keep, if

the deal er has a contractual right to keep it.

(f) Any outdoor power equi prment or item of such

equi pnent which is not in new, unused, undanaged, and conpl ete

condition.
(g) Any outdoor power equi prment or item of such

equi pnent whi ch has been used by the deal er or has

deteri orated because of weather conditions at the dealer's

| ocati on unl ess the manufacturer, distributor, or whol esal er

receives a reasonabl e all owance for such usage or

deterioration.

(h) Any repair parts which are not in new, unused, and

undanaged conditi on.

11
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(i) Any inventory which was ordered by the deal er on

or after the date of receipt of the notification of

ternm nation of the servicing deal er agreenent.

(j) Any inventory which was acquired by the deal er

fromany source other than the manufacturer, distributor, or

whol esal er.
(5) |If any manufacturer, distributor, or whol esal er

fails or refuses to repurchase any inventory covered under the

provisions of this section within 60 days after termnation of

a dealer's contract, he is civilly liable for 100 percent of

the current whol esale price of the inventory plus any freight

charges paid by the dealer, the dealer's reasonable attorney's

fees, court costs, and interest on the current whol esale price

conputed at the legal interest rate provided in s. 687.01 from

the 61st day after ternination

686. 607 Repurchase of inventory upon death or

i ncapacity of dealer.--

(1) In the event of the death or incapacity of a

dealer or the mpjority stockhol der of a corporation operating

as a deal er, the manufacturer, distributor, or whol esal er

shall, at the option of the heirs at law, if the deal er died

intestate, or the devisees or transferees under the terns of

t he deceased dealer's last will and testanment, if the deal er

died testate, repurchase the inventory fromsuch heirs or

devi sees as if the manufacturer, distributor, or whol esal er

had terminated the contract; and the inventory repurchase

provisions of s. 686.606 are nade expressly applicable to the

repurchase under this section. The heirs or devi sees shal

have 1 year fromthe date of the death of the dealer or

majority stockhol der to exercise their option under this

section. However, nothing in this section requires the
12
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1| repurchase of inventory if the heirs or devisees and the

2 | manufacturer, distributor, or wholesaler enter into a new

3| agreenent to operate the retail deal ership.

4 (2) This section is subject to that portion of the

5| manufacturer's, distributor's, or whol esaler's contract or

6 | agreenent with the dealer pertaining to death of the deal er or
7 | succession to the extent such contract or agreenent is not

8 | inconsistent with this section.

9 686. 608 Conpensation for inventory upon refusal to
10| renew, term nation of, or restriction on transfer of a

11 | servicing deal er agreenent.--1t is unlawful for the

12 | manufacturer, distributor, or whol esal er, w thout due cause,
13| to fail to renew a servicing deal er agreenent on terns then
14 | equally available to all their dealers, to term nate an

15| agreenent, or to restrict the transfer of an agreenent unless
16 | the deal er receives fair and reasonabl e conpensation for the
17 | inventory of the business. As used in this section, the term
18 ['due cause" shall be construed in accordance with the

19 | definition of due cause contained in s. 686.611(3)(c)?2.

20 686. 609 Indemification of dealer with respect to

21| legal actions.--A manufacturer, distributor, or whol esal er
22 | shall fully indemify and hold harm ess a deal er agai nst any
23| losses including, but not limted to, court costs and

24 | reasonabl e attorney's fees or damages arising out of any

25| conplaint, claim or lawsuit involving, but not linmted to,
26 | strict liability, negligence, m srepresentation, express or
27 | inplied warranty, or rescission of the sale when the

28 | conplaint, claim or lawsuit relates to the manufacture,

29 | assenbly, or design of new itens covered by ss.

30 | 686.601-686.614, parts or accessories, or other functions by
31
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1| the manufacturer, distributor, or whol esal er which are beyond
2| the control of the dealer

3 686.611 Unlawful acts and practices.--Unfair nethods
4| of conpetition and unfair or deceptive acts or practices in

5| the conduct of the manufacturing, distribution, whol esaling,
6 | sale, and advertising of outdoor power equi pnent are decl ared
7| to be unl awful

8 (1) It is deened a violation of this section for any

9 | mnufacturer, factory branch, factory representative,

10 | distributor, distributor branch, distributor representative,
11 | whol esaler, or dealer to engage in any action which is

12 | arbitrary, capricious, in bad faith, or unconsci onabl e and

13 | which causes danmage in terns of law or equity to any of the
14 | parties or to the public.

15 (2) It is deened a violation of this section for a

16 | manufacturer, factory branch or division, distributor,

17 | di stri butor branch or division, whol esal er, or whol esal e

18 | branch or division, or officer, agent, or other representative
19 | thereof, to coerce, conpel, or attenpt to coerce or conpel any
20 | deal er:

21 (a) To order or accept delivery of any outdoor power
22 | equi pnent or item of such equi pnent, parts or accessories

23| therefor, or other commodity or compbdities which such deal er
24 | has not voluntarily ordered.

25 (b) To order or accept delivery of any outdoor power
26 | equi pnent with special features, accessories, or equi pnent not
27 | included in the base list price of such outdoor power

28 | equi pnent as publicly advertised by the manufacturer of the
29 | out door power equi pnent.

30 (3) It is deened a violation of this section for a

31 | manufacturer, factory branch or division, distributor,

14
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1| distributor branch or division, whol esal er, or whol esal e

2 | branch or division, or officer, agent, or other representative
3| thereof:

4 (a) To refuse to deliver to any deal er having a

5] contractual agreenent for the retail sale of new outdoor power
6 | equi prent sold or distributed by such nmanufacturer, factory

7 | branch or division, distributor branch or division, or

8 | whol esal e branch or division, in reasonable quantities and

9| within a reasonable tine after recei pt of the dealer's order
10 | any outdoor power equipnent or item of such equi pnent covered
11| by such agreenent specifically advertised or represented by
12 | such manufacturer, factory branch or division, distributor,
13 | distributor branch or division, whol esal er, or whol esal e

14 | branch or division to be available for i mediate delivery.

15| However, the failure to deliver any such outdoor power

16 | equi pnent or item of such equi pnent is not considered a

17 | violation of this section if such failure is due to a prudent
18 | and reasonable restriction on the extension of credit by the
19 | manufacturer, distributor, or wholesaler to the deal er, an act
20| of God, a work stoppage or delay due to a strike or |abor
21 | difficulty, a bona fide shortage of materials, a freight
22 | enbargo, or another cause over which the nanufacturer
23 | distributor, or wholesaler, or any agent thereof, has no
24 | control what soever.
25 (b) To coerce, conpel, or attenpt to coerce or conpe
26 | any dealer to enter into any agreenment, whether witten or
27 | oral, supplenentary to an existing servicing deal er agreenent
28 | with such manufacturer, factory branch or division
29 | distributor, distributor branch or division, whol esal er, or
30 | whol esal e branch or division, or officer, agent, or other
31| representative thereof; or to do any other act prejudicial to
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1| such dealer by threatening to cancel any contractual agreenent
2 | existing between such manufacturer, factory branch or

3| division, distributor, distributor branch or division

4 | whol esal er, or whol esal e branch or division and such deal er.

5| However, notice in good faith to any deal er of such dealer's
6| violation or breach of any terns or provisions of such

7 | contractual agreenent does not constitute a violation of this
8| section if such notice is inwiting and is mail ed by

9| registered or certified mail to such dealer at his current

10 | busi ness address and such notice contains the specific facts
11| as to the dealer's violation or breach of such contractua

12 | agreenent.

13 (c)1. To ternminate or cancel the selling agreenment of
14 | any deal er wi thout due cause, as defined in subparagraph 2.

15| The nonrenewal of a selling agreenent, w thout due cause,

16 | constitutes an unfair ternination or cancellation, regardless
17 | of the specified tine period of such selling agreenent. Except
18 | when the ground for such termnation or cancellation falls

19 | wit hin sub-subparagraph 2.c., such manufacturer, factory

20 | branch or division, distributor, distributor branch or

21| di vi si on, whol esal er, or whol esal e branch or divi sion, or

22 | officer, agent, or other representative thereof, shall notify
23| a dealer in witing of the term nation or cancellation of the
24 | selling agreement of such dealer at |east 90 days before the
25 | effective date of the ternmnation or cancellation, stating the
26 | specific ground for such term nation or cancellation. In no
27 | event shall the contractual termof any such selling agreenent
28 | expire, without the witten consent of the deal er involved,

29 | prior to the expiration of at |east 90 days foll owi ng such

30| witten notice. During the 90-day period, either party may,
31| in appropriate circunstances, petition a court of conpetent
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jurisdiction to nodify such 90-day stay or to extend it

pending a final determination of such proceeding on the

nerits. The court shall have authority to grant tenporary,

prelimnary, and final injunctive relief.

2. As used in this subparagraph, tests for deternining

what constitutes due cause for a manufacturer, distributor, or

whol esal er to term nate, cancel, or refuse to renew a

servi ci ng deal er agreenent include whether the deal er

a. Has transferred a najority ownership interest in

the deal ership without the manufacturer's, distributor's, or

whol esal er' s consent;

b. Has nade a nmaterial msrepresentation in applying

for or in acting under the agreenent;

c. Has filed a voluntary petition in bankruptcy or has

had an involuntary petition in bankruptcy fil ed against the

deal er which has not been discharged within 60 days after the

filing, is in default under the provisions of a security

agreenent in effect with the manufacturer, distributor, or

whol esal er, or is in receivership;

d. Has engaged in unfair business or trade practices;

e. Has inadequately represented the manufacturer's,

distributor's, or wholesaler's products with respect to sal es,

service, or warranty work;

f. Has inadequate and insufficient sales and service

facilities and personnel

g. Has failed to conply with an applicabl e federal

state, or local licensing | aw

h. Has been convicted of a crine, the effect of which

woul d be detrinental to the manufacturer, distributor

whol esal er, or deal ership;

17
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i. Has failed to operate in the normal course of

busi ness for 10 consecutive busi ness days or has terni nated

t he deal er' s busi ness;

j. Has relocated the dealer's place of business

wi t hout the nmanufacturer's, distributor's, or wholesaler's

consent; or
k. Has failed to conply with the terns of the

agr eenent .
(d) To resort to or use any false or nisleading

adverti senent in connection with the deal er's busi ness as such

manuf acturer, factory branch or division, distributor,

di stri butor branch or division, whol esal er, or whol esal e

branch or division, or officer, agent, or other representative

t her eof .
(e) To offer to sell or to sell any new outdoor power

equi pnent or item of such equi pnent, or parts or accessories

therefor, to any other dealer at a |lower actual price therefor

than the actual price offered to any other dealer for the sane

nodel outdoor power equi pnent identically equi pped or to

utilize any device, including, but not limted to, sales

pronmotion plans or prograns, which results in such |esser

actual price or results in a fixed price predeternined solely

by the manufacturer, distributor, or wholesaler. However, the

provi sions of this paragraph do not apply to sales to a deal er

for resale to any unit or agency of the United States

Governnent, the state or any of its political subdivisions, or

any municipality located within this state. Further, the

provi sions of this paragraph do not apply so long as a

manuf acturer, distributor, or whol esal er, or any agent

thereof, sells or offers to sell such new outdoor power

equi pnent, parts, or accessories to all dealers of such
18
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manuf acturer's, distributor's, or wholesaler's dealers at an

equal pri ce.

(f) To willfully discrimnate, either directly or

indirectly, in price, progranms, or terns of sale offered to

deal ers, when the effect of such discrinnation may be to

substantially | essen conpetition or to give to one hol der of

an agreenent any econonic, business, or conpetitive advantage

not offered to all holders of the sane or sinilar agreenent.

(g) To prevent or attenpt to prevent, by contract or

ot herwi se, any dealer fromchanging the capital structure of

the deal ership or the neans by or through which the deal er

finances the operation of the deal ership, provided the deal er

at all tines nmeets any reasonabl e capital standards agreed to

bet ween t he deal ership and the nanufacturer, distributor, or

whol esal er and provi ded such change by the deal er does not

result in a change in the executive managenent of the

deal er shi p.
(h) To prevent or attenpt to prevent, by contract or

ot herwi se, any dealer or any officer, nenber partner, or

st ockhol der of any dealer fromselling or transferring any

part of the interest of any of themto any other person or

persons or party or parties. However, no deal er, officer,

partner, or stockhol der has the right to sell, transfer, or

assign the agreenent or power of nmanagenent or contro

t hereunder without the witten consent of the manufacturer

di stributor, or whol esaler, except that such consent nmay not

be unreasonably wi thhel d.

(i) To obtain noney, goods, services, anything of

val ue, or any other benefit fromany other person with whom

t he deal er does busi ness or enpl oys on account of or in

relation to the transacti ons between the deal er, the
19
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1| manufacturer, distributor, or whol esal er, and such ot her

2 | person.

3 (j) Torequire a dealer to assent to a rel ease,

4 | assi gnnent, novation, waiver, or estoppel which would relieve
5] any person fromliability i nposed by ss. 686.601-686.614.

6 (4) It is deened a violation of this section for a

7 | deal er:

8 (a) To require a retail purchaser of new outdoor power
9| equi pnrent or item of such equipnent, as a condition of sale
10| and delivery of the itemor equi pnent, also to purchase

11 | special features, appliances, equipnent, parts, or accessories
12 | not desired or requested by the purchaser. However, this

13 | prohibition does not apply to special features, appliances,
14 | equi pnent, parts, or accessories which are already installed
15 | when the outdoor power equi pnent or item of outdoor power

16 | equi pnent is received by the dealer fromthe manufacturer

17 | distributor, or whol esal er of such equi pnent or item of such
18 | equi pnent.

19 (b) To represent and sell as new and unused any
20 | outdoor power equi pnent or item of such equi pnent which has
21 | been used and operated for denpnstration or other purposes
22 | without stating to the purchaser prior to the sale the
23 | approxi mate amount of use the outdoor power equi pnent or item
24 | of such equi prent has experi enced or undergone.
25 (c) To resort to or use any false or nisleading
26 | advertisenent in connection with the deal er's business as such
27 | deal er.
28 686. 612 Unenforceabl e contract or agreenent.--Any
29 | contract or servicing deal er agreenent or part thereof or
30 | practice thereunder which is in violation of any provision of
31
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ss. 686.601-686.614 is deened against public policy and is

voi d and unenf orceabl e.
686. 613 Renedies. --
(1) In addition to tenporary, prelimnary, or fina

injunctive relief as provided in s. 686.611(3)(c)1., any

person who is aggrieved or injured in his business or property

by reason of anything forbidden in ss. 686.60-686.614 nay

bring an action therefor in the appropriate circuit court of

this state and shall recover the actual damages sustai ned and

the costs of such action, including a reasonable attorney's

f ee.

(2) Wthout regard and in addition to any other renedy

or relief to which a person is entitled, anyone aggrieved by a

violation of ss. 686.601-686.614 may bring an action to obtain

a declaratory judgnent that an act, action, or practice

vi ol ates such sections and to enjoin a manufacturer

di stri butor, whol esaler, or dealer who has violated, is

violating, or is otherwise likely to violate such sections.

(3) When such action is one of commbn or genera

interest to nany persons or when the parties are nunerous and

it is inpracticable to bring themall before the court, one or

nore may bring a class action for the benefit of the whole,

i ncluding an action for injunctive relief.

(4) In an action for noney damages, if a judge or jury

finds that the defendant acted nmaliciously, the judge or jury

may award punitive danmages as pernitted by state | aw

(5) The Departnent of Legal Affairs or the state

attorney, if a violation of ss. 686.601-686.614 occurs in his

judicial circuit, may bring an action for injunctive or other

appropriate civil relief for any violation of ss.
686. 601- 686. 614.
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(6) The renedies provided in this section are in

addition to any other renedies provided by law or in equity.

686.614 Effect of act on other renedies.--Sections

686. 601-686. 614 are supplenental to and do not preenpt |oca

ordi nances dealing with prohibited or unlawful conduct in the

manuf acturing, distribution, wholesaling, advertising, or sale

of outdoor power equi pnent and other itenms of outdoor power

equi pnent if such ordinances are not inconsistent with such

secti ons.
Section 2. This act shall take effect October 1, 1997.
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HOUSE SUMVARY

Provides for regulation of sales and distribution of
out door power equi prent and dealer rela onshi ps of such
equi pnent. See bill for detai
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