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Fl ori da Senate - 1998 SB 850

By Senator Turner

36- 730- 98 See HB 3317
A bill to be entitled

An act relating to public records and neetings;
anmending s. 491.0047, F.S.; providing for
application of public records exenptions in ss.
455, 621(2) and (10) and 455.707(3)(e) and
(5)(a), F.S., to certain information concerning
art therapists, registered art therapi st
interns, and provisional art therapists;
providing for application of the public
neetings exenption in s. 455.621(4), F.S., to
proceedi ngs of a probable cause panel with
respect to investigations concerning such
practitioners; providing for future review and
repeal ; providing a finding of public
necessity; providing a contingent effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 491.0047, Florida Statutes, is
amended to read:

491. 0047 Exenptions from public records and neetings
requi renments. - -

(1) The exenptions froms. 119.07(1) provided by ss.
455. 621 455-225(2) and (10) and 455.707 455-26%(3)(e) and

(5)(a) also apply to information concerni ng a—provisionat
psychotogi-st—regutatetd—by—the—Agency—for—Health—Care

a registered clinical social worker intern, a registered

marriage and fanmily therapist intern, a registered nental

heal th counselor intern, a provisional clinical social worker,
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a provisional marriage and famly therapist, or a provisiona
nmental health counsel or regul ated by the Agency for Health
Care Administration and the departnent ef—Heatttr under this
chapter. The exenption froms. 286.011 provided by s. 455.621
455-225(4) al so applies to the proceedings of a probabl e cause
panel with respect to an investigation concerning a
provi-stonal—psycholtogitsta regi stered clinical social worker
intern, a registered marriage and fanmily therapist intern, a
regi stered nental health counselor intern, a provisiona
clinical social worker, a provisional marriage and famly
t herapi st, or a provisional nental health counsel or regul ated
by the agency and departnent under chapter—496—ofr this
chapter. This subsection seetioft i s subject to the Open
Gover nment Sunset Review Act of 1995 in accordance with s.
119. 15 and shall stand repeal ed on Cctober 2, 2002, unless
revi ewed and saved fromrepeal through reenactnent by the
Legi sl ature.

(2) The exenptions froms. 119.07(1) provided by ss.
455, 621(2) and (10) and 455.707(3)(e) and (5)(a) also apply to
i nformati on concerning an art therapist, a registered art

therapist intern, or a provisional art therapist regul ated by

the Agency for Health Care Administration and the depart nent

under this chapter. The exenption froms. 286.011 provi ded by

s. 455.621(4) also applies to the proceedi ngs of a probable

cause panel with respect to an investigation concerning an art

therapist, a registered art therapist intern, or a provisiona

art therapist regul ated by the agency and departnent under

this chapter. This subsection is subject to the Open

Gover nnent Sunset Review Act of 1995 in accordance with s.
119. 15 and shall stand repeal ed on Cctober 2, 2003, unless
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1| reviewed and saved fromrepeal through reenactnent by the

2| Legi sl ature.

3 Section 2. Subsections (2), (4), and (10) of section
4| 455.621, Florida Statutes, read

5 455.621 Disciplinary proceedings.--Disciplinary

6 | proceedi ngs for each board shall be within the jurisdiction of
7 | the departnent.

8 (2) The departnent shall allocate sufficient and

9 | adequately trained staff to expeditiously and thoroughly

10 | determine |l egal sufficiency and investigate all legally

11 | sufficient conplaints. For purposes of this section, it is the
12 | intent of the Legislature that the term "expeditiously" neans
13 | that the departnent conplete the report of its initial

14 | investigative findings and reconmendati ons concerning the

15 | exi stence of probable cause within 6 nonths after its receipt
16 | of the conplaint. The failure of the departnent, for

17 | disciplinary cases under its jurisdiction, to conply with the
18| tine limts of this section while investigating a conpl ai nt
19 | against a |icensee constitutes harm ess error in any
20 | subsequent disciplinary action unless a court finds that
21| either the fairness of the proceeding or the correctness of
22 | the action may have been inpaired by a naterial error in
23 | procedure or a failure to foll ow prescribed procedure. Wen
24 | its investigation is conplete and legally sufficient, the
25 | departnent shall prepare and submit to the probable cause
26 | panel of the appropriate regulatory board the investigative
27 | report of the departnent. The report shall contain the
28 | investigative findings and the recommendati ons of the
29 | departnent concerni ng the exi stence of probable cause. At any
30| tinme after legal sufficiency is found, the departnent nay
31| dismiss any case, or any part thereof, if the departnent

3
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determines that there is insufficient evidence to support the
prosecution of allegations contained therein. The departnent
shal | provide a detailed report to the appropriate probable
cause panel prior to disnissal of any case or part thereof,
and to the subject of the conplaint after disnissal of any
case or part thereof, under this section. For cases disnissed
prior to a finding of probable cause, such report is
confidential and exenpt froms. 119.07(1). The probabl e cause
panel shall have access, upon request, to the investigative
files pertaining to a case prior to disnissal of such case. If
t he departnent disnisses a case, the probabl e cause panel may
retain independent |egal counsel, enploy investigators, and
continue the investigation and prosecution of the case as it
deens necessary.

(4) The determ nation as to whether probable cause
exi sts shall be nade by najority vote of a probable cause
panel of the board, or by the departnent, as appropriate. Each
regul atory board shall provide by rule that the determnation
of probabl e cause shall be nmade by a panel of its nenbers or
by the departnent. Each board may provide by rule for nultiple
probabl e cause panel s conposed of at |east two nmenbers. Each
board nay provide by rule that one or nore nenbers of the
panel or panels may be a fornmer board nenber. The | ength of
termor repetition of service of any such forner board nenber
on a probabl e cause panel nay vary according to the direction
of the board when aut horized by board rule. Any probabl e cause
panel nust include one of the board's forner or present
consuner nenbers, if one is available, is willing to serve,
and is authorized to do so by the board chairnman. Any probabl e
cause panel nust include a present board nenber. Any probable
cause panel nust include a forner or present professiona
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board nenber. However, any forner professional board nenber
serving on the probable cause panel nust hold an active valid
license for that profession. Al proceedings of the panel are
exenpt froms. 286.011 until 10 days after probabl e cause has
been found to exist by the panel or until the subject of the
i nvestigation waives his privilege of confidentiality. The
probabl e cause panel may nmke a reasonabl e request, and upon
such request the departnent shall provide such additiona
i nvestigative information as is necessary to the deternination
of probable cause. A request for additional investigative
information shall be made within 15 days fromthe date of
recei pt by the probabl e cause panel of the investigative
report of the departnent or the agency. The probabl e cause
panel or the departnent, as may be appropriate, shall nmake its
determ nati on of probable cause within 30 days after receipt
by it of the final investigative report of the department. The
secretary may grant extensions of the 15-day and t he 30-day
time limts. In lieu of a finding of probabl e cause, the
probabl e cause panel, or the departnent if there is no board,
may issue a letter of guidance to the subject. If, within the
30-day tine limt, as nay be extended, the probable cause
panel does not nake a determ nation regardi ng the existence of
probabl e cause or does not issue a letter of guidance in lieu
of a finding of probable cause, the departnent nust nmake a
determ nation regardi ng the existence of probable cause within
10 days after the expiration of the tine limt. |[If the
probabl e cause panel finds that probable cause exists, it
shall direct the departnent to file a fornmal conpl ai nt agai nst
the licensee. The departnent shall follow the directions of
t he probabl e cause panel regarding the filing of a forma
conplaint. If directed to do so, the departnent shall file a
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formal conpl ai nt agai nst the subject of the investigation and
prosecute that conplaint pursuant to chapter 120. However, the
departnment may decide not to prosecute the conplaint if it
finds that probable cause has been inprovidently found by the
panel. |In such cases, the departnent shall refer the matter to
the board. The board may then file a fornmal conplaint and
prosecute the conplaint pursuant to chapter 120. The
departnment shall also refer to the board any investigation or
di sci plinary proceedi ng not before the Division of

Adm ni strative Hearings pursuant to chapter 120 or otherwi se
conpl eted by the departnent within 1 year after the filing of
a conplaint. The departnent, for disciplinary cases under its
jurisdiction, nmust establish a uniformreporting systemto
quarterly refer to each board the status of any investigation
or disciplinary proceeding that is not before the Division of
Adm ni strative Hearings or otherw se conpleted by the
departnment within 1 year after the filing of the conplaint.
Annual |y, the departnent if there is no board, or each board
nmust establish a plan to reduce or otherw se cl ose any

i nvestigation or disciplinary proceeding that is not before
the Division of Adnministrative Hearings or otherw se conpl eted
by the departnent within 1 year after the filing of the
conplaint. A probable cause panel or a board nmay retain

i ndependent | egal counsel, enploy investigators, and continue
the investigation as it deens necessary; all costs thereof
shall be paid froma trust fund used by the departnent to
implement this part. Al proceedings of the probable cause
panel are exenpt froms. 120.525.

(10) The conplaint and all infornation obtained
pursuant to the investigation by the departnent are
confidential and exenpt froms. 119.07(1) until 10 days after

6

CODI NG Wr ds st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

Fl ori da Senate - 1998 SB 850
36-730-98 See HB 3317

probabl e cause has been found to exist by the probabl e cause
panel or by the departnent, or until the regul ated

prof essi onal or subject of the investigation waives his
privilege of confidentiality, whichever occurs first. Upon
conpl etion of the investigation and pursuant to a witten
request by the subject, the departnent shall provide the

subj ect an opportunity to inspect the investigative file or

at the subject's expense, forward to the subject a copy of the
investigative file. Notwithstanding s. 455.667, the subject
may inspect or receive a copy of any expert w tness report or
patient record connected with the investigation if the subject
agrees in witing to maintain the confidentiality of any

i nformation received under this subsection until 10 days after
probabl e cause is found and to naintain the confidentiality of
patient records pursuant to s. 455.667. The subject nmay file a
witten response to the information contained in the
investigative file. Such response nust be filed within 20
days, unless an extension of tinme has been granted by the
departnent. This subsection does not prohibit the departnent
from providing such information to any | aw enforcenment agency
or to any other regulatory agency.

Section 3. Paragraph (e) of subsection (3) and
par agraph (a) of subsection (5) of section 455.707, Florida
Statutes, read

455. 707 Treatnent prograns for inpaired
practitioners.--

(3)

(e) The probabl e cause panel, or the departnent when
there is no board, shall work directly with the consultant,
and all information concerning a practitioner obtained from
the consultant by the panel, or the departnent when there is
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no board, shall remain confidential and exenpt fromthe
provisions of s. 119.07(1), subject to the provisions of
subsections (5) and (6).

(5)(a) An approved treatnent provider shall, upon
request, disclose to the consultant all information in its
possession regarding the issue of a licensee's inpairnment and
participation in the treatnent program All information
obtai ned by the consultant and departnent pursuant to this
section is confidential and exenpt fromthe provisions of s.
119.07(1), subject to the provisions of this subsection and
subsection (6). Failure to provide such infornation to the
consultant is grounds for w thdrawal of approval of such
program or provider.

Section 4. The Legislature finds that the disclosure

of information concerning an investigation of a practitioner

regul ated under chapter 491, Florida Statutes, and the

di scl osure of information concerning an inpaired practitioner

regul at ed under chapter 491, Florida Statutes, would

constitute an unwarranted invasion into the personal privacy

of the practitioner. In addition, the Legislature finds that

it is necessary that the neetings of a probable cause pane

i nvestigating a practitioner regul ated under chapter 491

Florida Statutes, be exenpt froms. 286.011, Florida Statutes,

until 10 days after probable cause has been found to exi st by

the panel or until the subject of the investigation waives his

or her privilege of confidentiality. Therefore, the

Legislature finds that it is a public necessity that certain

informati on of the Agency for Health Care Admi nistration and

the Departnent of Health with respect to an art therapist, a

regi stered art therapist intern, or a provisional art

t herapi st be kept confidential and exenpt from di scl osure
8
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under the public records law. The Legislature further finds

that it is a public necessity that proceedi ngs of a probable

cause panel with respect to an art therapist, a registered art

therapist intern, or a provisional art therapist be exenpt for

a certain period fromthe public neetings |aw.

Section 5. This act shall take effect on the sanme date
t hat House Bill or simlar legislation revising chapter
491, Florida Statutes, to create the categories of art
therapists specified in this act takes effect, if such
| egislation is adopted in the sane |egislative session or an
ext ensi on thereof.

RSk S R R Rk kb O R Rk S bk kI R

HOUSE SUMVARY

Provides for application of public_records exengtions in
ss. 455.621(2). and ;10) and 455.707(3)(e) and (5)(a),
F.S., to certain inforimtion concerning art therapists,
regi stered art therapist interns, and PFOVISIonaI art
t herapi sts. Provides for aggllcatlon of the public ]
neetings exenption in s. 455.621(4), F.S.,. to proceedi ngs
of a probabl e cause Panel Wi th respect to investigations
concernlnP such practitioners. Provides for futuré review
and repeal. Provides a finding of public necessity.
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