Florida Senate - 1998 CS for CS for SB 92

By the Committees on Governnental Reform and Oversight,
Judiciary and Senators Grant, Casas, Bronson and Kirkpatrick

306- 1697-98

1 A bill to be entitled

2 An act relating to em nent donmain; anending s.
3 73.0511, F.S.; providing for a dispute

4 resol ution process; providing for notice to fee
5 owners and busi ness owners; providing for an

6 exchange of appraisals, right-of-way maps, and
7 construction plans with fee owners and busi ness
8 owners; providing for an initial concern letter
9 and conference; providing for disclosure of

10 busi ness records; providing for an offer of

11 busi ness danmages and a counteroffer; providing
12 for negotiation, nediation, and settlenent in
13 lieu of condemation; anmending s. 73.071, F.S.
14 providing criteria for conpensation by jury;

15 repealing s. 337.27(2), F.S., relating to the
16 exerci se of the power of eninent domain by the
17 Departnent of Transportation; repealing ss.

18 348.0008(3), 348.759(3), 348.957(3), F.S.

19 relating to the exercise of eninent domain
20 power by expressway and bridge authorities;
21 providing a finding of inportant state
22 interest; providing an effective date.
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Effective January 1, 1999, section 73.0511
27| Florida Statutes, is anended to read:
28 73.0511 Dispute resol uti on PreHtigation—notice. - -
29 (1) Notice to fee owners and offer of ful
30 | conpensati on. - -
31
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(a) Before an eninent domain action is initiated under

chapter 73 or chapter 74 Prier—to—institutingtHtigatien, the

condeming authority shall notify the fee owners, appearing of

record on the date the offer is nmade, of their statutory

rights under s. 73.091 and shall nake a witten offer of ful

conpensation as to those elenents provided in s. 73.071(3)(a)

and (b), naming the fee owners to whomit is nade. The notice

and witten offer nust be sent by certified mail, return

recei pt requested.

(b) The condemming authority may include with the

notice and witten offer a request for information fromthe

fee owners limted to identification of any tenants or onsite

operators of businesses existing as of the date the offer is

made. |f such a request for information is nade by the

condeming authority, the fee owners shall respond in witing

within 30 days, listing the nane, address, and contact person

of each tenant or onsite operator of a business to the extent

that such information is known to the fee owners. I nf ormati on

provi ded under this subsection will assist the condemni ng

authority in notification procedures required by chapters 73

and 74, but shall not waive conpliance by the condemi ng

authority with such notification procedures.

(2) Exchange of appraisals, right-of-way nmaps, and

construction plans with fee owners; initial concern letter

initial concern conference. --

(a) After the notice and witten offer provided in

paragraph (1)(a) is nmade, the fee owner nmay request of a

governnental condemning authority by certified nmail, return

recei pt requested, a copy of the nbst current appraisal

right-of-way nmaps, and construction plans pertaining to the

property upon which the witten offer is based. The
2
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governnental condemning authority shall provide the appraisal

maps, and plans within 15 days after the fee owners' request

and, at that tinme, may nmake a witten request by certified

mail, return receipt requested, for an initial concern letter

fromthe fee owners citing to the specific |anguage of

par agraph (c). However, with respect to |lands acquired under

s. 259.041, the condeming authority is not required to give

the fee owners the current appraisal before execution of an

option contract to purchase the property.

(b) Wthin 30 days after recei pt of the governnental

condeming authority's appraisal, the fee owners shall provide

to the governnental condeming authority a copy of the nost

current appraisal of the property, if any, prepared during the

prior 3 years which is within the possession or control of the

owner .
(c) Wthin 30 days after recei pt of the governnental

condeming authority's right-of-way maps and construction

pl ans, the fee owners shall provide to the governnental

condeming authority by certified mail, return receipt

requested, a letter that sets forth the fee owners' initial

concerns, if any, regarding the design of the proposed project

froma prelinmnary review of the maps and plans. The letter

is without prejudice to the fee owners in negotiations or in

the event that a lawsuit is filed. The letter nay not be

i ntroduced into evidence by the condeming authority in

proceedi ngs under s. 73.071

(d) After the initial concern letter is provided by

the fee owners to the governnental condeming authority,

either the fee owners or the governnental condenning authority

nmay nake a witten request of the other by certified mail,

return receipt requested, for a conference limted to the
3
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concerns set forth in the letter. |If the request is nade by

t he condemni ng authority, the condeming authority shall again

notify the fee owners of their statutory rights under s.

73.091 within the witten request. The fee owners and the

governnental condenning authority shall nmake representatives

avail able for the conference within 60 days follow ng the

witten request.

(3) Notice to business owners. --

(a) Before an emi nent donmin action is initiated under

Chapters 73 or 74, when the action is by the Departnent of

Transportation, or by a county, nunicipality, board, district

or other public body for the condemation of a right-of-way,

t he governnental condemning authority shall notify the

busi ness owners | ocated on the property upon which the witten

of fer provided in paragraph (1)(a) is based of their statutory

rights under s. 73.091. The notice nust be sent by certified

mail, return recei pt reguest ed.

(b) Before an inverse condemation action is initiated

by a busi ness owner claimng that an inverse taking of

property directly results in danage to a business as set forth

ins. 73.071(3)(c), the business owner and gover nment al

condeming authority shall conply with this section with the

exception of the notice provision provided in paragraph

(1) (a).

(4) Exchange of appraisals, right-of-way nmaps, and

construction plans with busi ness owners; initial concern

letter; initial concern conference.--

(a) After the notice provided in subsection (3) is

nmade, the busi ness owners may request of a governnental

condeming authority by certified mail, return receipt

requested, a copy of the npbst current appraisal, right-of-way

4
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1| maps, and construction plans pertaining to the property upon
2| which the witten offer provided in paragraph (1)(a) is based.
3 | The governnmental condemmi ng authority shall provide the

4 | appraisal, maps, and plans within 15 days after the business
5] owners' request and, at that tine, may make a witten request
6| for an initial concern letter fromthe business owners citing
7] to the specific |anguage of paragraph (b).

8 (b) Wthin 30 days after recei pt of the governnental

9 | condemmi ng authority's right-of-way naps and construction

10 | pl ans, the business owners shall provide to the governnental
11| condeming authority a letter that sets forth the business

12 | owners' initial concerns, if any, regarding the design of the
13 | proposed project froma prelininary review of the naps and

14 | plans. The letter is without prejudice to the business owners
15 ) in negotiations or in the event that a lawsuit is filed. The
16 | letter may not be introduced i nto evidence by the condemi ng
17 | authority in proceedi ngs under s. 73.071

18 (c) After the initial concern letter is provided by

19 | the business owners to the governnental condeming authority,
20 | either the business owners or the governmental condemi ng
21| authority may nake a witten request by certified mail, return
22 | recei pt requested, of the other for a neeting linmited to the
23| concerns set forth in the letter. |If the request is nade by
24 | the condeming authority, the condemming authority shall again
25| notify the business owners of their statutory rights under s.
26| 73.091 within the witten request. The busi ness owners and
27 | the governnental condeming authority shall nmke
28 | representatives available for the neeting within 60 days
29 | following the witten request.
30 (5) Disclosure of business records.--
31
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(a) After a governnental condenning authority tenders

a witten offer under paragraph (1)(a) and notifies the

busi ness owners under subsection (3), the governnental

condeming authority nmay obtain fromthe busi ness owners a

copy of the business records kept, in the ordinary course of

busi ness, within the possession or control of the business

owners, as set forth in this subsection.

(b) For the purposes of this section and s.

73.092(1)(a)2., the term "busi ness records" neans copies of

federal incone tax returns, federal incone tax w thhol ding

statenents, federal m scell aneous i ncone tax statenents, state

sal es tax returns, balance sheets, profit and | oss statenents,

and state corporate incone tax returns attributable to the

busi ness operation on the property to be acquired for the 3

years preceding notification. |f any of these records are

consol idated with records of other business operations not on

the property to be acquired, then it will be sufficient in the

alternative that edited portions of the business records

attributable to the business operation on the property to be

acquired for the 3 years preceding notification be provided in

addition to a signed acknowl edgnent fromthe busi ness owner

(c) The governnental condemming authority's request

for business records must be in witing and nust define

busi ness records" within such request with citation to the

speci fi ¢ | anguage of paragraph (b) inits entirety and include

a notice of penalty for nonconpliance with citation to the

specific |language of this paragraph in its entirety. |f the

condeming authority's request for business records is not

included with a notice under subsection (3), the request nust

al so be acconpani ed by notice of statutory rights under s.

73.091. The condenmning authority shall not nmake a request for
6
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busi ness records of a busi ness owner nore often than once

before a lawsuit is filed. The witten request nmust be sent by

certified mail, return recei pt requested.

(d) Failure of a business owner to provide in good

faith a copy of the business records kept, in the ordinary

course of business, as defined in paragraph (b), within the

possessi on or control of the business owner, within 60 days

after the condeming authority's witten request, precludes

t he busi ness owner fromrecovery of any accountant's fee for

estimating busi ness danages otherw se provided in paragraph

(7)(c) or s. 73.091.

(e) After a copy of the business records is provided

by the busi ness owners to the governnental condemni ng

authority, the condemning authority may make a written request

by certified mail, return recei pt requested, of the business

owners for a business records conference. Wthin the witten

request, the condeming authority shall again notify the

busi ness owners of their statutory rights under s. 73.091 and

item ze questions regardi ng the busi ness records provided by

t he busi ness owners. The busi ness owners and the condemni ng

authority shall nmke representatives available for the

conference, which nust be linmted to a discussion of those

guestions item zed in the condeming authority's witten

request, within 60 days following the witten request.

(6) Ofer of business danmges; counteroffer.--

(a) |If a business owner provides a copy of business

records as set forth in paragraph (5)(b), the governnental

condeming authority shall nmake a witten offer in settlenent

of busi ness danages as to those elenents provided in s.

73.071(3)(c) before an eninent donmmin action is initiated

7
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1| under chapter 73 or chapter 74. The witten offer nust be

2| sent by certified mail, return recei pt requested.

3 (b) Wthin 60 days after receipt of the witten offer
4 | of busi ness damages provided in paragraph (a), the business

5| owners shall nake a witten counteroffer in settlenent of

6 | busi ness danages as to those elenents provided in s.

71 73.071(3)(c). The witten counteroffer nust be sent by

8| certified mail, return receipt requested.

9 (c) |If an eninent donmmin action is initiated under

10 | chapter 73 or chapter 74, the anount of the witten offer of
11 | busi ness danmges provi ded in paragraph (a) shall be deposited
12 | by the governnental condemning authority into the court

13 | registry, available for withdrawal by the busi ness owners to
14 | whomthe offer was nade, prior to the vesting of title to the
15 | property acquired.

16 (7) Negotiations; nediation; settlenent in lieu of

17 | condemnati on. - -

18 (a) The condemming authority, together with the

19 | property and busi ness owners potentially inpacted by the
20 | condemati on of property necessarily acquired for a public
21 | purpose, shall negotiate in good faith.
22 (b) Subsequent to the condeming authority nmaki ng an
23 | of fer under paragraph (1)(a) or paragraph (6)(a), the party to
24 | whom the offer was nmade may nake a witten request by
25| certified mail, return receipt requested, to have nedi ation
26 | presided over by a nediator certified under s. 44.102.
27 | Medi ation nust occur within 60 days of the witten request.
28 | The party requesting the nediation shall have a representative
29 | with authority present at nediation to bind the property or
30 | busi ness owners. The condemni ng authority shall have a
31| representative with authority present at nediation to bind the

8
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condeming authority in settlenent, subject, if applicable, to

t he approval of the el ected governing board or council in the

case of a unit of local governnent or to the approval of the

agency head or his or her designee in the case of a state

agency. The condemning authority shall also have a

representative with authority present at nediation to bind the

condeming authority in settlenent regardi ng access nmanagenent

or the engineering design of the project for which property is

to be acquired. Either the party to whomthe offer was made

or the condeming authority may notice other interested

parties with rights of apportionnment otherw se provided under

s. 73.101 to be present at the nediation. Evidence of

negotiations or any witten or oral statenents nade in

nedi ation is not adnissible in any subsequent |ega

pr oceedi ngs.

(c) If a settlenent is reached between the condemi ng

authority and a property or business owner prior to a |l awsuit

being filed, the property or business owner who settles

conpensation clainms in lieu of condemmation is entitled to

recover costs as provided in s. 73.091 and attorney's fees as

provided in s. 73.092(1) or, for any settlenent in an anount
under $100, 000, as provided in s. 73.092(2)(a)-(f). The
property or business owner nay file a conplaint in circuit

court in the county in which the property to be acquired is

| ocated to recover costs and attorney's fees fromthe

condeming authority as provided in this subsection
Section 2. Subsection (3) of section 73.071, Florida
Statutes, is anended to read:

73.071 Jury trial; conpensation; severance danmges. --
(3) The jury shall determine solely the anount of
conpensation to be paid, which conpensation shall include:
9
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(a) The value of the property sought to be
appropri ated. -Wien the use of the property sought to be

acquired is an agricultural operation as defined in s.

570.02(1), inconme fromfarmng is attributable to real estate.

(b) \Where less than the entire property is sought to
be appropriated, any damages to the renmi nder caused by the
t aki ng. ;—netudi-ng-

(c) Wen the action is by the Departnent of
Transportation, county, nunicipality, board, district or other
public body for the condemation of a right-of-way, and the
effect of the taking of the property involved or substantial

di m nution of access may danmage or destroy an established

busi ness of nore than 3 5 years' standing at that business

| ocation, owned and operated at that |ocation by the party

whose property is being taken or whose access is being
substantially di nm ni shed tands—are—-being—so—taken—tocated
wpor—atiotning—tands—owred—or—hetd—by—such—party, the probable

damages to such business which the denial of the use of the

property so taken or access substantially dinmni shed may

reasonably cause; any person claining the right to recover
such speci al damages shall set forth in his or her witten
def enses the nature and extent of such damages.;—ant¢ The tota
conpensati on awarded for busi ness damages may not exceed the

fair-nmarket value of the business and reasonabl e novi ng

expenses.
(d) Evidence of the ability to mitigate severance and

busi ness danmages on site or by relocating all or part of the

busi ness to an adjacent property or to another conparable

| ocation in the sane narket trade area nmay be consi dered when

the cost of nmitigation is less than the total severance and

busi ness danmages cl ai ned. Any increased costs of operation and
10
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reasonabl e expenses of nmitigation resulting fromthe onsite

mtigation plan or fromthe relocation of the business to

anot her conparable location in the sane market trade area,

together with noving costs, downtine |osses, and unnitigated

damages, may be incl uded when determ ni ng severance danages,

busi ness damages, and the total cost to cure payable to the

cl ai mant .

(e) ey Where the appropriation is of property upon
whi ch a nobile hone, other than a travel trailer as defined in
s. 320.01, is |ocated, whether or not the owner of the nobile
honme is an owner or |essee of the property involved, and the
effect of the taking of the property involved requires the
rel ocati on of such nobile honme, the reasonabl e renpval or
rel ocati on expenses incurred by such nobile honme owner, not to
exceed the replacenent val ue of such nobile hone. The
conpensation paid to a nobile hone owner under this paragraph
shal | preclude an award to a nobil e home park owner for such
expenses of renoval or relocation. Any nobile hone owner
claimng the right to such renoval or relocation expenses
shall set forth in his or her witten defenses the nature and
extent of such expenses. This paragraph shall not apply to
any governnmental authority exercising its power of eninent
domai n when reasonabl e renoval or relocation expenses nust be
paid to nobil e honme owners under other provisions of |aw or
agency rule applicable to such exercise of power.

Section 3. The Legislature finds that a proper and

legitinmate state purpose is served when busi ness owners are

extended a fair and reasonable valuation of their property and

gi ven conpensation for danmages to their businesses or

di mi nution of access caused by governnental condemi ng

11
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authorities. Therefore, the Legislature determ nes and

declares that this act fulfills an inportant state interest.

Section 4. Subsection (2) of section 337.27,
subsection (3) of section 348.008, subsection (3) of section
348. 759, and subsection (3) of section 348.957, Florida
Statutes, are repeal ed

Section 5. Except as otherw se provided in this act,
this act shall take effect June 30, 1998, and shall be
applicable only to actions in which orders of taking under
chapter 73 or chapter 74 are entered after June 30, 1998.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEngESEETUTE FOR

CS for CS/SB 92 renpbves a public records exenption contai ned
inits prior version; incorporates an "lnportant State
Interest" clause to bring the bill into conpliance wth
Article VII, Section 18, "State Constitution, repeals three
addi tional sections of current |aw which provide separate
em nent dommin authority for designated expressway . ]
authorities; and reinstates to cufrent law a provision in the
rior._CS which reduced the statutory attorney fee schedul e.
he for the CS also elimnates rei nbursenent for owner
accounting fees shoul d the owner_ not EFOVIde any busi ness
records to the condeming authority. Further changes to the
of fer/counteroffer proceSs provide for nore detailed ]
rocedures for the exchange of records within designated tine
ranes in the context of thhe condenmming authority naklnﬂ t he
first offer. Changes to nediation proCedures require the
gover nnment condemming authority to have a party present that

no

can bind its side in"those proceedings.

12
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