Florida Senate - 1999 SB 1140
By Senator Brown-Wiite

10- 135A- 99 See HB
1 A bill to be entitled
2 An act relating to nursing hones; creating the
3 "Bob Byram Nursing Honme Care Reform Act";
4 creating s. 400.0115, F. S.; providing
5 | egislative findings and intent; requiring
6 studi es and reconmendati ons by the Agency for
7 Health Care Administration; anending s
8 400.022, F.S.; revising rights of residents of
9 nursing hone facilities and providing
10 additional rights; providing for a
11 user-friendly poster of residents' rights;
12 anmending s. 400.0231, F.S.; requiring
13 facilities to keep conpl ete and accurate
14 nedi cal records; providing a rebuttable
15 presunption in the absence of such records;
16 anmendi ng s. 400. 0255, F.S.; providing
17 definitions and requirenents relating to
18 di scharge or transfer of residents; anending s.
19 400. 063, F. S.; conform ng a cross-reference;
20 anendi ng s. 400.121, F.S.; authorizing payment
21 of facility fines or recovery costs by setoffs
22 from anounts otherw se payable to the facility;
23 providing requirenents for review of
24 adm ni strative proceedi ngs chal | engi ng agency
25 enforcenent actions; anending s. 400.151, F.S.
26 requiring agency approval of the form of
27 facility contracts with residents; providing
28 exceptions; amending s. 400.162, F.S.
29 providing minimmrequirenents for policies
30 regardi ng the saf ekeepi ng of residents
31 property; anmending s. 400.23, F.S.; providing
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1 m ni rum staffing requirenents; requiring

2 recordkeeping with respect to staffing and

3 report of staffing shortfalls; increasing

4 nmenber ship on the Nursing Honme Advisory

5 Committee; authorizing the agency to downgrade
6 facility ratings under certain circunstances;

7 requiring issuance of anmended |icenses

8 reflecting facility ratings changes; revising
9 certain ratings requirenents; providing

10 addi ti onal acts classified as deficiencies;

11 provi di ng penalties and increasing naxi num

12 fines; anmending s. 400.241, F.S.; prohibiting
13 willful interference with unannounced required
14 i nspections of a facility; providing a penalty;
15 anmending s. 400.29, F.S.; requiring the agency
16 to nake certain updated information avail abl e
17 to the public; anmending s. 415.107, F.S.

18 providing that the identity of a person

19 reporting adult abuse, neglect, or exploitation
20 may be released to the Attorney Ceneral's

21 Medi caid Fraud Control Unit; anmending ss.

22 435.03 and 435.04, F.S.; providing for

23 enpl oynent screeni ng of persons convicted under
24 s. 825.1035, F.S.; creating s. 825.1035, F. S
25 providing a penalty for failure to report known
26 abuse, neglect, or exploitation of a nursing
27 hone resident to | aw enforcenent; anending s.
28 394. 4625, F.S.; conform ng a cross-reference;
29 provi di ng an appropriation; providing an

30 ef fective date.

31
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1 WHEREAS, Florida has the hi ghest percentage of persons
2| over 65 in the United States, and the second hi ghest nedi an

3] age in the United States, and

4 WHEREAS, 23 percent of Florida's population is age 60
5] or older, and the portion of the state's popul ation over the
6| age of 85 is the fastest-growing age group in Florida, and

7 WHEREAS, approximtely 280,000 el der citizens and

8 | approximately 60,000 other adult citizens in Florida are

9 | considered severely disabled, in that they require assistance
10| with three or nore activities of daily living, and

11 WHEREAS, Florida's 676 |icensed nursing hones,

12 | including extended care facilities, skilled nursing

13| facilities, and internediate care facilities, provide 80,612
14 | beds for residents, with an average occupancy rate of about 90
15 | percent, and

16 WHEREAS, the nursing hone industry is one of Anerica's
17 | fastest growing industries, with enploynent nationally

18 | expected to grow from1.6 mllion in 1995 to 2.4 mllion in
19 | 2005, and

20 WHEREAS, nursing hones in Florida constitute a

21| significant sector of the state's econony, providing jobs for
22 | over 80,000 citizens, with annual payrolls of over $125

23| mllion and annual gross revenues in excess of $4.4 billion
24 | and

25 WHEREAS, the nunber of nursing hone beds has increased
26 | about 33 percent over the past 10 years, but the average

27 | nunber of adnissions to nursing homes increased 176 percent
28 | over the sanme period, due to inprovenents in nedical care, a
29 | doubling of the rate of turnover of beds, and a decline in the
30 | average stays in nursing hones from52 days to 22 days since
31| 1988, and
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VWHEREAS, Fl orida has the second | owest nunber of

nursi ng hone beds per 1,000 persons over the age of 65 in the
nation: 27 beds conpared to the national average of 58, and

WHEREAS, Fl orida nursing hones have nore residents
bet ween t he ages of 80 and 84 than any other age group, and
over 65 percent of all Florida nursing hone residents are over
80 years of age, and

WHEREAS, nationally, 52 percent of all wonen over age
65 and 33 percent of all nmen over age 65 will stay in a
nursing hone at sone point in their lives, and

WHEREAS, nationally, over $77.9 billion was spent on
nursi ng hone care in 1995, and

WHEREAS, over 60 percent of the total patient days in
Fl orida nursing hormes are paid for by the Florida Medicaid
program or approximately $1.4 billion, a 133 percent increase
from 10 years ago, and

WHEREAS, approximately 10 percent of total patient days
at Florida nursing hones are paid by Medicare, but Medicare
pays for about 60 percent of new admi ssions to Florida nursing
hones, since Medicare pays only for short-termcare, and

WHEREAS, state expenditures for nursing hone care are
projected to continue to rise at approximately 15 percent per
year for the foreseeable future, and

WHEREAS, Florida has a significant structure of
regul ati on over nursing hones, but there continue to be too
many i nstances of violations which endanger the health,
safety, and welfare of residents of Florida nursing hones, and

WHEREAS, Florida should exert extraordinary efforts to
protect the interests of its citizens who are unable to fully
care for thensel ves, and

4
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WHEREAS, there is a significant expenditure of state
and federal dollars in providing care for Florida residents,
whi ch expendi tures should not be subject to fraud or abuse, or
di versi on away from provi di ng an adequate standard of care for
nursi ng hone residents, and

WHEREAS, the regulation of nursing homes in Florida is
primarily the responsibility of the Agency for Health Care
Adm ni stration, and

WHEREAS, several other agencies are also involved in
regulating or investigating sonme aspect of Florida nursing
hones: the Departnent of Children and Family Services
i nvestigates hotline reports of el der/disabled abuse; the
Conpr ehensi ve Assessnent and Revi ew for Extended Services
("CARES") program of the Departnent of Elder Affairs screens
Medi caid recipients for eligibility for nursing hone care; the
| ong-term care onbudsman councils administratively housed
within the Departnent of Elder Affairs investigate reports of
problens in nursing honmes and nedi ate resol utions; the
Departnent of |nsurance regul ates continuing care comrunities;
the Attorney General's Medicaid Fraud Control Unit
i nvestigates not only fraud cases, but also reports of abuse
and exploitation involving Florida nursing hone residents; and
the 20 state attorneys prosecute crimnal abuse, neglect, and
expl oitation cases, and

WHEREAS, over the past 3 years, the Agency for Health
Care Admi nistration has begun 125 administrative actions
agai nst Florida nursing hones, issued 81 noratoria on new
admi ssions to Florida nursing hones, and instituted over 25
recei vershi ps, closures, or license revocations; has inposed
state civil penalties of over $2 million; and has proposed
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federal civil nonetary penalties totaling over $5.7 million

and

WHEREAS, the agency issued adm nistrative fines agai nst
the Chartwel |l Corporation of over $500,000 in 1998 for
violations at a facility in Orange Park which resulted in the
energency relocation of 102 residents. This action cul m nated
a 2-year history of noratoria and other sanctions involving
seven facilities in Florida, which ultimately led to the
agency revoking several |icenses and term nating the chain
fromthe Medicaid program and

WHEREAS, despite these actions, unacceptable conditions
continue to arise at sone Florida nursing honmes, and

WHEREAS, the enforcenent powers of the agency need to
be strengthened to prevent further abuse and to ensure
conti nuing conpliance by Florida nursing hones with regul atory
requi rements, especially quality-of-care requirenents, and

WHEREAS, the Attorney Ceneral's Medicaid Fraud Contro
Unit has investigated over 1,700 cases of alleged Medicaid
fraud in the past 5 years, and has nmade over 400 arrests; over
$2.7 million in restitution to the state has been ordered in
crimnal cases, and over $8.9 mllion has been ordered in
civil cases involving all Medicaid provider types; over 442
cases of patient abuse have been investigated, and the unit is
currently investigating 51 cases involving fraud, abuse, or
neglect in Florida nursing hones, and

WHEREAS, the long-term care onbudsnman councils received
approxi mately 7,500 conplaints in the past fiscal year
concerning conditions at nursing honmes, and were instrunental
in assisting the agency and the El der Abuse Registry in
docunenti ng nunerous violations, and

6
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1 WHEREAS, according to the State Long-Term Care

2 | Orbudsman, the five nost frequent conplaints regarding

3] long-termcare facilities involve: shortage of staff, |ack of
4| dignity, personal hygiene, gross neglect, and nedication

5| adm ni stration, and

6 WHEREAS, Florida | aw nust be strengthened to require

7 | nursing hone staff to report instances of crimnal abuse of

8 | nursing honme residents to | aw enforcenent, and

9 VWHEREAS, on a national basis, the United States

10 | Departnent of Health and Human Services | nspector Genera

11 | recently found that as many as 20 percent of nursing hone

12 | residents were receiving inappropriate nedication, and

13 WHEREAS, the current nursing hone staffing |levels

14 | prescribed by Florida | aws and regul ati ons are bel ow t he

15| national mininmmlevels recommended by the National Citizens'
16 | Coalition for Nursing Home Reformand the John A Hartford

17 | Foundation Institute for Geriatric Nursing, and

18 WHEREAS, it appears that in order to ensure a nini num
19 | I evel of care for residents of Florida nursing hones, there
20 | must be inmprovenents in the required | evel of skilled nursing
21| and unskilled nursing staff at facilities, and there nust

22 | furthernore be a mininmumlevel of staffing prescribed for each
23| shift, and

24 WHEREAS, it appears that in order to ensure a nini num
25| level of care for residents in all Florida nursing hones, the
26 | authority of the Agency for Health Care Administration nust be
27 | strengthened to nandate increased or inproved staff when

28 | serious deficiencies attributable to an inadequate nunber of
29 | nurses or certified nursing assistants are identified, and

30

31
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1 WHEREAS, any such increase in mninmmstaffing |levels

2 | shoul d be acconpani ed by an adjustnent in the rei nbursenent

3| rates paid by Florida Medicaid, and

4 WHEREAS, even though "dunping" is forbidden by federa

5] and Florida law, sone facilities discrimnate agai nst or

6| attenpt to transfer or discharge residents because their care
7]is paid for by Medicaid, and it is difficult to prevent this

8 | practice because of |oopholes in the current statutes, and

9 VWHEREAS, the agency levied state penalties of $260, 000
10 | and recommended a federal fine of $100,000 agai nst Vencor

11 ) Inc., in April of 1998 for its actions in attenpting to evict
12 | 52 residents who were Medicaid recipients, and

13 VWHEREAS, such instances indicate that Florida | aw nust
14 | be strengthened and | oophol es cl osed to prevent "dunping," and
15 WHEREAS, the current systemof rating Florida nursing
16 | hones all ows undeserving facilities to be given a higher

17 | rating than is justified, thus nisleading consuners and

18 | di scouragi ng conpetition, and

19 WHEREAS, the rating systemneeds to be strengthened so
20 | that the best nursing hones receive the recognition they

21 | deserve and fanilies and residents nmay be assured that truly
22 | superior care will be rendered by a nursing hone that is rated
23| "superior," and

24 WHEREAS, the agency's @Quide to Nursing Hones in Florida
25 | shoul d be expanded to provide fuller and nore tinely

26 | information to nursing hone residents, fanilies, and the

27 | public, and

28 WHEREAS, in order to uphold the rights of nursing hone
29 | residents and to inprove the quality of their care, Florida

30| law needs to be strengthened in several areas to better inform
31| residents and their fanilies concerning nursing hone services
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and billings, to deter fraud, to inprove recordkeepi ng and

reporting, to inprove the physical security of nursing hone
residents and their personal belongings, to i nprove hygi ene
for residents and mninize the risk of bedsores and ot her
infections, to enhance the resident's rights to choose a
pharnmacy and | ower his or her prescription costs, and to
ensure that contracts between nursing hones and their
residents are not m sl eading or otherwi se unlawful, and

WHEREAS, to better safeguard the health, safety, and
wel fare of Florida nursing hone residents, the Agency for
Health Care Administration nust be enpowered and instructed to
institute an "early warning systenf so that potentially
dangerous conditions at nursing hones may be detected and
corrected before tragedy strikes, NON THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the "Bob Byram

Nur si ng Hone Care Reform Act."
Section 2. Section 400.0115, Florida Statutes, is
created to read

400. 0115 Legislative findings and intent; studies;

report and recommendati ons. - -

(1) The Legislature finds that, in sone cases, the

present regul atory systemregardi ng nursing hone facilities is

not adequate to detect and correct problens at the facilities

before they reach the crisis stage. Sone facilities have

failed to neet their payroll and other nornmal operating

expenses, resulting in sudden closure of the facility and the

need for energency neasures and the expenditure of public

funds to transfer residents to another facility in order to
9
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continue their care. Qher facilities have |l apsed into such

i nadequate care that the health and wel fare of many residents

has been harned, resulting in the need for energency neasures

to alleviate the problens, again often at great public

expense. Many facilities with separate |icenses for each

| ocation are owned by hol di ng conpani es or chai ns; other

groups of facilities, which may or may not have different

owners, are nmnaged by the sane nmanhagenent conpany. |n either

case, the regulatory system nust recogni ze such realities and

the potential inpact they nay have on the quality of care

received by nursing hone residents. In carrying out its duties

under this section, the agency shall consider the terns

facility" and "licensee" to include hol ding conpani es,

chai ns, or managenment conpani es, where appropriate. The

Legislature finds and determines that, in order to protect the

health, safety, and welfare of nursing hone residents,

addi tional procedures are required to:

(a) Continuously gather and anal yze i nformation

regarding the operation of facilities and the condition of

resi dents therein.

(b) Deternmine which events or conditions or other data

are "early warning signs" indicating a substantial possibility

that the financial stability of the facility or the quality of

care of residents of the facility is or may soon be in

j eopardy.
(c) Enable the agency to inspect, survey, and exani ne

any facility deened to be potentially in danger of having

deficiencies or violations threatening the financial stability

of the facility or the quality of care given to residents of

the facility, without notification to the facility and solely

at the discretion of the agency.
10
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(d) Enable the agency to intervene immediately in the

case of a facility found to have such deficiencies or

violations, in order to prevent further deterioration of

conditions and possible crisis situations.

(e) Protect the rights of facility owners and staff,

as well as the rights of residents of the facilities.

(2) It is, further, the intent of the Legislature to

require that information provided to the agency by facilities

and by other government agencies be in a consistent,

user-friendly, and logical format to enabl e maxi nrum use of

el ectroni c data transmi ssion and processi ng techni ques by the

agency to nore efficiently gather, collate, analyze, use, and

di ssem nate information used in the regulation of facilities.

(3) The agency is directed to performthe foll ow ng

studies and to present a report and recommendations to the

Speaker of the House of Representatives and the President of
the Senate by February 1, 2000, for consideration at the 2000
Regul ar Session of the Legislature. The agency shall:

(a) ldentify all sources of data and other information

relating to regulation of facilities presently received by the

agency fromfacilities, governnent agencies, and the public.

(b) Deternine those types of events, occurrences, and

conditions at facilities which, in the judgnent of the agency,

based upon its experience and know edge of conditions in the

nursi ng hone industry, serve as "early warning signs" or

indicators that there is a substantial possibility that the

financial stability of a facility, or the quality of care

given to residents of a facility, may be in jeopardy to the

extent that the health, safety, or welfare of residents could

be adversely affected. The criteria for such "early warning

si gns" may be devel oped by the agency with the full right of
11
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the agency to keep such criteria confidential in order to

assist in the investigation and regul ati on of nursing hones.

The events, occurrences, and conditions determ ned to serve as

early warning signs" need not constitute violations or

deficiencies thenselves, as |long as they are sufficient

i ndi cators of the possible presence of violations or

deficiencies which could adversely affect the health, safety,

or welfare of residents. For exanple, and without liniting

the generality of the foregoing:

1. Acontinuing failure or inability of a facility to

pay its accounts payable, payroll, taxes, etc., in atinely

manner may indicate that a facility's financial stability is

jeopardized to the extent that it nmay becone insolvent or

abruptly cease operations, thus causing disruption and adverse

effects on the care given to residents, with the conconitant

need for the agency to seek noratoria, injunctions,

recei vershi ps, and expenditures fromthe Resident Protection

Trust Fund. |If the use of "early warning signs" enables the

agency to detect and alleviate such financial problens before

matters reach such a crisis stage, public resources will be
conserved and the quality of care of residents will be
enhanced.

2. A pattern of falls, significant weight |oss,

dehydrati on, pressure sores, or pulnonary infections anong

residents of a facility could indicate a decline in the

standard of care being given by the facility, which could | ead

to serious adverse inpacts on the health of residents if

unchecked.
3. A pattern of unexpl ai ned di sappear ances of

resident's personal property, or the presence of unauthorized

persons in the facility, or a pattern of attacks on residents,
12
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1| could indicate i nadequate security neasures at the facility,

2 | endangering the safety and welfare of residents if not

3 | corrected.

4 (c) Deternmine whether the data and other information
5]identified under paragraph (a) is sufficient in terns of
6|tineliness and quality to serve as the "early warning signs"

7| identified under paragraph (b), and if not, what changes woul d
8| be required in agency rules or in statutes to provide

9| sufficient infornmation

10 (d) Deternine whether additional changes are needed in
11| agency rules or in statutes to nake the information identified
12 | in paragraphs (a) and (b) nore systematic, coherent,

13 | neani ngful, consistent, useful, and user-friendly, in order to
14 | pronote efficiency, recognize and regul ate practices of

15 | hol di ng conpani es, chains, and nanagenent conpani es affecting
16 | nore than one facility, inprove regulation of facilities, and
17 | enhance protection of the health, safety, and welfare of

18 | residents of facilities, wthout unnecessary burdens on the

19 | regul ated facilities, and without conflicting with nonwaivabl e
20 | federal requirenents.

21 (e) Devise a plan to inplenent an "early warning

22 | system' whereby:

23 1. Sufficient and tinely infornmation would be provided
24 |1 to the agency to enable "early warning signs" to be

25| identified.

26 2. Agency staff could anal yze and eval uate such

27 | information and detect "early warning signs."

28 3. Threshold levels of "early warning signs" would be
29 | set to indicate the strong possibility of the existence of

30| conditions at a facility that could, directly or indirectly,
31| jeopardi ze the health, safety, or welfare of residents of the

13
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facility, or which could require the i nordi nate expenditure of

public resources to stave off such jeopardy.

4. \When such "early warning signs" are found, the

agency shall evaluate the level of threat to the residents of

the facility or threat of an inordinate expenditure of public

resources. Upon deternination of the |evel of threat, the

agency shall apply the appropriate | evel of intervention, such

| evel s of intervention being graduated, such as:

a. Inspections or surveys.

b. Docunenting of deficiencies or violations

di scover ed.
c. Consultation and advice for the facility fromone

or nore private or nonagency public consultants on a |ist of

consultants with sufficient expertise approved by the agency,

it being the intent of the Legislature that the agency itself

shoul d not serve as a consultant with facilities because of

the inherent conflict with the agency's regul atory and

enforcenent rol es.

d. Negotiation and inplenentation of consent orders

with corrective action plans with facilities.

e. Incentives for facilities to enter into and conply

with such consent orders, such as agreenent by the agency not

to pursue penalties or other disciplinary action for

identified and adnitted existing deficiencies and violations,

so long as the terns of the consent order are conplied with.

f. Agency nonitors stationed at the facility, at the

expense of the facility, to nonitor and report progress on the

corrective actions.

g. Enhanced penalties or other discipline.

h. Expedited use by the agency of renedies such as

noratoria, injunctions, |license suspensions or revocations,
14
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federal sanctions, penalties, or receiverships, if the

facility declines to enter into a consent order or if, at the

sol e discretion of the agency, conditions at the facility are

such that a consent order with corrective action plan would

nost |ikely not produce the necessary inprovenents.

i. Oher neasures recommended by the agency.

(f) Propose | anguage anending the Florida Statutes to

enabl e the agency to carry out and inplenment the plan for an

early warni ng system"

Section 3. Subsection (1) of section 400.022, Florida
Statutes, is anended to read:

400. 022 Residents' rights.--

(1) Al licensees of nursing hone facilities shal
adopt and post in a fake public place a statenent of the
rights and responsibilities of the residents of such
facilities and shall treat such residents in accordance wth
the provisions of that statenent. The State Long-Term Care

Onbudsnman shall develop a user-friendly poster, suitable for

franming or nounting, that summari zes the residents' rights and

responsibilities listed in this section and that may be used

by facilities to neet this posting requirenent. The statenent

shal | assure each resident the foll ow ng:

(a) The right to civil and religious liberties,
i ncl udi ng know edge of avail able choices and the right to
i ndependent personal decision, which will not be infringed
upon, and the right to encouragenent and assistance fromthe
staff of the facility in the fullest possible exercise of
t hese rights.

(b) The right to private and uncensored conmmuni cation
including, but not limted to, receiving and sendi ng unopened
correspondence, access to a telephone at all tines, visiting

15
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with any person of the resident's choice during visiting
hours, and overnight visitation outside the facility with
famly and friends in accordance with facility policies,
physician orders, and Title XVIIl (Medicare) and Title Xl X
(Medicaid) of the Social Security Act regul ations, without the
resident's losing his or her bed. Facility visiting hours
shall be flexible, taking into consideration special

ci rcunst ances such as, but not limted to, out-of-town
visitors and working relatives or friends. Unless otherw se
indicated in the resident care plan, the |licensee shall, with
the consent of the resident and in accordance with policies
approved by the agency, pernit recognized vol unteer groups,
representatives of community-based | egal, social, nental
health, and | eisure prograns, and nenbers of the clergy access
to the facility during visiting hours for the purpose of
visiting with and providing services to any resident. Facility
policies shall ensure the resident's right to communicate with

his or her legal representative and with public officials.

(c) Any entity or individual that provides health,
social, legal, or other services to a resident has the right
to have reasonabl e access to the resident. The resident has
the right to deny or withdraw consent to access at any tine by
any entity or individual. Notw thstanding the visiting policy
of the facility, the follow ng individuals nust be pernitted
i medi ate access to the resident:

1. Any representative of the federal or state
governnent, including, but not limted to, representatives of
the Departnent of Children and Fanily Heatth—and
Rehabi+Htative Services, the Agency for Health Care
Adm ni stration, the Attorney CGeneral's Ofice, and the

Departnent of Elderly Affairs; any |aw enforcenent officer
16
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nmenbers of the state or district onbudsman council; and the

resident's individual physician
2. Subject to the resident's right to deny or wthdraw
consent, inmediate famly or other relatives of the resident.

The facility nmust all ow representatives of the state Nursing
Herre—and | ong-term care FaeitHty onbudsman program €ouneit to
exam ne a resident's clinical records with the perm ssion of
the resident or the resident's |legal representative and
consistent with state | aw

(d) The right to present grievances on behal f of
hinsel f or herself or others to the staff or admnistrator of
the facility, to governnmental officials, or to any other
person; to recommend changes in policies and services to
facility personnel; and to join with other residents or
individuals within or outside the facility to work for
i mprovenents in resident care, free fromrestraint,
interference, coercion, discrimnation, or reprisal. This
right includes access to onmbudsnen and advocates and the right
to be a nenber of, to be active in, and to associate with
advocacy or special interest groups. The right also includes
the right to pronpt efforts by the facility to resolve
resident grievances, including grievances with respect to the
behavi or of other residents.

(e) The right to organize and participate in resident
groups in the facility and the right to have the resident's
famly neet in the facility with the fanmlies of other
resi dents.

(f) The right to participate in social, religious, and
community activities that do not interfere with the rights of
ot her residents.

17
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(g) The right to exam ne, upon reasonabl e request, the
results of the nost recent inspection of the facility
conducted by a federal or state agency and any plan of
correction in effect with respect to the facility.

(h) The right to manage his or her own financi al
affairs or to delegate such responsibility to the licensee,
but only to the extent of the funds held in trust by the
licensee for the resident. A quarterly accounting of any
transacti ons nmade on behalf of the resident shall be furnished
to the resident or the person responsible for the resident.
The facility may not require a resident to deposit persona
funds with the facility. However, upon witten authorization
of a resident, the facility nust hold, safeguard, manage, and
account for the personal funds of the resident deposited with
the facility as foll ows:

1. The facility nust establish and maintain a system
that ensures a full, conplete, and separate accounti ng,
according to generally accepted accounting principles, of each
resident's personal funds entrusted to the facility on the
resident's behal f.

2. The accounting system established and mai ntai ned by
the facility nust preclude any commingling of resident funds
with facility funds or with the funds of any person other than
anot her resident.

3. A guarterly accounting of any transacti on nade on
behal f of the resident shall be furnished to the resident or
t he person responsible for the resident.

4. Upon the death of a resident with personal funds
deposited with the facility, the facility nust convey within
30 days the resident's funds, including interest, and a fina
accounting of those funds, to the individual or probate

18
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jurisdiction admnistering the resident's estate, or, if a
personal representative has not been appointed within 30 days,
to the resident's spouse or adult next of kin naned in the
beneficiary designation formprovided for in s. 400.162(6).

5. The facility may not inpose a charge against the
personal funds of a resident for any itemor service for which
payrment is nmade under Title XVIIlI or Title Xl X of the Social
Security Act.

(i) The right to be fully inforned, in witing and
orally, prior to or at the tinme of admi ssion and during his or
her stay, of services available in the facility and of related
charges for such services, including any charges for services
not covered under Title XVIII or Title Xl X of the Soci al
Security Act or not covered by the basic per diemrates and of
bed reservation and refund policies of the facility. In
addition, the resident or his or her designee or |ega

representative shall have the right, upon request, to be

provided with an item zed bill and a reasonabl e expl anati on

thereof, for any care, nedication, supplies, or services

billed with respect to the resident not covered by the

facility's basic per diemrate, regardl ess of the source of

payrment. This information shall include a statenent of any
third-party paynents made with respect to the bill. The
request for billing and rei nbursenent information nay be

continuing in nature and need not be renewed on each occasi on

(j) The right to be adequately inforned of his or her
nedi cal condition and proposed treatnent, unless the resident
is deternined to be unable to provide inforned consent under
Florida law, or the right to be fully infornmed in advance of
any nonener gency changes in care or treatnent that nmay affect
the resident's well-being; and, except with respect to a

19

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®UuDWNPRER O

E o ga Senate - 1999 SB 1140

6 {é A-99 See HB
resi dent adjudged inconpetent, the right to participate in the
pl anning of all nedical treatnent, including the right to
refuse nedication and treatnent, unless otherw se indicated by
the resident's physician; and to know t he consequences of such
actions.

(k) The right to refuse nedication or treatnent and to
be inforned of the consequences of such decisions, unless
determ ned unable to provide inforned consent under state |aw.
The foregoing right includes the right to have a living wll,

i ncluding a do-not-resuscitate order, that the facility nust

follow when the living will or order is validly and legally

executed and the resident has been determned by two |icensed

physicians to be in a terninal condition. Wien the resident

refuses nedication or treatnent, the nursing hone facility
nmust notify the resident or the resident's |ega
representative of the consequences of such decision and nust
docunent the resident's decision in his or her nedical record.
The nursing hone facility nust continue to provide other
services the resident agrees to in accordance with the
resident's care plan.

(1) The right to receive adequate and appropriate
health care and protective and support services, including
soci al services; nmental health services, if available; planned
recreational activities; and therapeutic and rehabilitative
services consistent with the resident care plan, with
establ i shed and recogni zed practice standards within the
community, and with rules as adopted by the agency. The
facility shall, to the extent possible, ensure good persona

hygi ene for residents, to minimze the risk of infections and

bedsores; adopt neasures to prevent or reduce incontinence in

residents and mnimze the adverse effects of unavoi dabl e
20
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i ncontinence; and provide a nurse call systemto sumon

assi stance, with buttons or other activating nechani sns at

critical |ocations.

(m The right to proper contenporaneous docunentation

of the provision of nedication, treatnent, or other care in

the resident's nedical records as required by | aw.

(n) The right to refuse to serve as a research subject

and to refuse any care or exanmination the prinmary purpose of

which is educational or informative, rather than therapeutic.

(o) M- The right to have privacy in treatment and in
caring for personal needs; to close roomdoors and to have
facility personnel knock before entering the room except in
the case of an energency or unless nedically contraindi cated;
and to security in storing and using personal possessions.
Privacy of the resident's body shall be naintained during, but
not linmted to, toileting, bathing, and other activities of
personal hygi ene, except as needed for resident safety or
assi stance. Residents' personal and nedical records shall be
confidential and exenpt fromthe provisions of s. 119.07(1).

(p)tn)y The right to be treated courteously, fairly,
and with the fullest neasure of dignity and to receive a
witten statenent and an oral explanation of the services
provided by the licensee, including those required to be
of fered on an as-needed basi s.

(q)fe)y The right to be free fromnmental and physica
abuse, corporal punishnent, extended involuntary secl usion
and from physical and chemical restraints, except those
restraints authorized in witing by a physician for a
specified and linted period of tine or as are necessitated by
an energency. In case of an energency, restraint nay be
applied only by a qualified |licensed nurse who shall set forth

21
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in witing the circunstances requiring the use of restraint,
and, in the case of use of a chemical restraint, a physician
shal |l be consulted inmediately thereafter. Restraints nmay not
be used in lieu of staff supervision or nerely for staff
conveni ence, for punishnment, or for reasons other than
resident protection or safety.

(r)fp)y The right not to be transferred or discharged
by the facility except for the reasons and under the

procedures set forth in s. 400.0255. enty—fer—redica—r+easons
F I Lt F I d ’ ey et I

© 00 N o O DN P

18| Alicensee certified to provide services under Title XI X of
19 | the Social Security Act may not transfer or discharge a

20 | resident solely because the source of paynent for care

21| changes, and the facility may not cite a | ack of

22 | Medicaid-certified beds as a reason for transfer or discharge
23| unless the facility has been deni ed perni ssion by the agency
24| to add a vacant bed to the nunber of Medicaid-certified beds.
25| Adnmission to a nursing hone facility operated by a |icensee
26 | certified to provide services under Title XI X of the Soci al
27 | Security Act may not be conditioned upon a waiver of such

28 | right, and any docunent or provision in a docunent which

29 | purports to waive or preclude such right is void and

30 | unenforceable. Any licensee certified to provide services
31| under Title XIX of the Social Security Act that obtains or

22
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attenpts to obtain such a waiver froma resident or potenti al
resident shall be construed to have violated the resident's
rights as established herein and is subject to disciplinary
action as provided in subsection (3). The resident and the
famly or representative of the resident shall be consulted in
choosi ng another facility.

(s)ta)y The right to freedomof choice in selecting a
personal physician; to obtain pharnmaceutical supplies and
services froma pharnacy of the resident's choice, at the
resident's own expense or through Title XI X of the Soci al
Security Act; and to obtain information about, and to
participate in, community-based activities programs, unless
nedi cal Iy contraindi cated as docunented by a physician in the
resident's nedical record. |If a resident chooses to use a
communi ty pharnmacy and the facility in which the resident
resides uses a unit-dose system the pharnacy sel ected by the
resident shall be one that provides a conpatible unit-dose
system provides service delivery, and stocks the drugs
normal |y used by long-termcare residents. |If a resident
chooses to use a comunity pharnmacy and the facility in which
the resident resides does not use a unit-dose system the
pharnmacy sel ected by the resident shall be one that provides
service delivery and stocks the drugs nornally used by
long-termcare residents. Any other law or rule

notwi t hst andi ng, a regi stered pharnaci st acting on behalf of a

facility or resident shall be pernitted to repackage

prescription nedi ci ne packaged by another pharnmacist into a

uni t-dose systemconpatible with the systemused by the

facility, for adnministration to a resident, in order to

i npl erent the resident's rights under this paragraph

23
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(t)tr)» The right to retain and use personal clothing
and possessions as space permts, unless to do so would
infringe upon the rights of other residents or unless
nedi cal Iy contraindi cated as docunented in the resident's
nedi cal record by a physician. |If clothing is provided to the
resident by the licensee, it shall be of reasonable fit. The

facility shall establish policies and procedures to elininate

or greatly reduce theft and | oss of residents' persona

property, in accordance with s. 400.162 and rules of the

agency.
(u)s)y The right to have copies of the rules and
regulations of the facility and an expl anation of the
responsibility of the resident to obey all reasonable rules
and regulations of the facility and to respect the persona
rights and private property of the other residents.
(v)ft+)y The right to receive 24 hours' witten notice

before the roomof the resident in the facility is changed.

(W) )y The right to be informed of the bed reservation
policy for a hospitalization. The nursing honme shall informa
private-pay resident and his or her responsible party that his
or her bed will be reserved for any single hospitalization for
a period up to 30 days, provided the nursing home receives
rei mbursenent. Any resident who is a recipient of assistance
under Title XI X of the Social Security Act, or the resident's
desi gnee or legal representative, shall be inforned by the
licensee that his or her bed will be reserved for any single
hospitalization for the length of tinme for which Title X X
rei mbursenent is available, up to 8 ¥5 days; but that the bed
will not be reserved if it is nedically deternmined by the
agency that the resident will not need it or will not be able
to return to the nursing hone, or if the agency deternines

24
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1| that the nursing hone's occupancy rate ensures the

2| availability of a bed for the resident. A witten notice of

3| the foregoing rights, as applicable, in a formto be

4 | prormul gated or approved by the agency, Neti+ee shall be

5] provided within 24 hours of the hospitalization. Afacility

6 | that has been reinbursed for reserving a bed and wongfully

7| refuses to readnit a resident within the prescribed tine

8 | period shall refund the bed reservation conpensati on and shal
9| be deened to have violated the resident's rights under this
10 | par agr aph.

11 (x) tv)y For residents of Medicaid or Medicare certified
12 | facilities, the right to challenge a decision by the facility
13| to discharge or transfer the resident, as required under s.
14| 400. 0255 and Title 42 CF. R part 483.12 483-13.

15 Section 4. Section 400.0231, Florida Statutes, is

16 | anended to read:

17 400. 0231 Patient records; penalties for alteration.--
18 (1) Every licensed facility shall keep conpl ete and

19 | accurate nedical records for each resident, as provided by |aw
20| and by rules of the agency and the Departnent of Health.

21 | Assessnents of each resident's condition and the provision of
22 | nedication, treatnent, therapy or other nedical or skilled

23 | nursing care shall be contenporaneously docunented in the

24 | resident's nedical records. The absence of such docunentation
25| of the provision of nedication, treatnent, or other care in
26 | the resident's nedical records creates a rebuttable

27 | presunption that the nedication, treatnment, or other care was
28 | not provided. This presunption shall apply in disciplinary

29 | proceedi ngs by the agency or other regulatory entity agai nst
30| the licensee or a licensed health care provider and nmay, at
31| the court's discretion, apply in other actions to which the

25
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1| resident is a party. This presunption may be rebutted by clear
2 | and convi nci ng evi dence.

3 (2) ) Any person who fraudulently alters, defaces, or
4| falsifies any nedical or other nursing hone record, or causes
5| or procures any of these offenses to be conmmitted, commits a
6 | m sdeneanor of the second degree, punishable as provided in s.
7| 775.082 or s. 775.083.

8 (3) 2y A conviction under subsection(2){})yis also

9| grounds for restriction, suspension, or termnation of |icense
10 | privil eges.

11 Section 5. Present subsections (1), (3), (4), and (6)
12 | of section 400.0255, Florida Statutes, are anended, present

13 | subsections (2) through (12) are renunbered as subsections (4)
14 | through (14), respectively, and new subsections (2) and (3)

15| are added to that section, to read:

16 400. 0255 Resident hearings of facility decisions to
17 | transfer or discharge.--

18 (1) As used in this section:;—theterm

19 (a) "Discharge" or "transfer" neans the novenent of a
20| resident to a bed outside the certified facility. "D scharge"
21| or "transfer" does not refer to the novenent of a resident to
22| a bed within the sane certified facility.

23 (b) "Necessary for the resident's welfare" neans that,
24 | by objective criteria as provided in rules of the agency, the
25| resident's physical or enotional well-being would nore likely
26 | than not be harnmed by remaining in the facility and receiving
27 | adequate levels of care, which harmwould be less likely to
28 | occur if the resident were discharged or transferred.

29 (c) "The resident's needs cannot be net in the

30| facility" neans that the resident's nmedical condition has

31| changed to the extent that the resident now needs additiona

26
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or different treatnents or advanced | evels of care which the

facility does not provide to any resident of the facility.

(2) Afacility nmust permt each resident to remain in

the facility, and may not di scharge or transfer a resident

fromthe facility, unless one or nore of the foll ow ng

appl i es:
(a) The transfer or discharge is nedically appropriate

because the resident's health has inproved sufficiently that

the resident no | onger needs the services provided by the

facility;
(b) The transfer or discharge is necessary for the

resident's welfare and the resident's needs cannot be net in

the facility;

(c) The safety of other individuals in the facility is

endanger ed,;
(d) The health of other individuals in the facility
woul d ot herwi se be endanger ed;

(e) The resident has failed, after reasonabl e and

appropriate notice, to pay for, or to have paid for under

Medi care or Medicaid, a stay at the facility. For a resident

who becones eligible for Medicaid after adnission to a

Medi caid-certified facility, the facility nay charge a

resident only all owabl e charges under Medicaid; or

(f) The facility ceases to operate. For purposes of

this subsection, "ceases to operate" neans actual cessation of

nur si ng hone operations and surrender of the facility's

|icense. Change of ownership, affiliation, nanagenent, or nane

of a facility shall not constitute ceasing of operation

(3) When the facility transfers or discharges a

resident under any of the circunstances specified in

paragraphs (2)(a)-(e), the resident's nedical or other record
27
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nmust be so docunented. The docunentation nust be nade by the

resident's physician under the circunstances specified in

par agraphs (2)(a) or paragraph (2)(b), or by any physician

under the circunstances specified in paragraph (2)(d).

(5) 3 Except as provided in paragraphs (a) and (b),

at | east 30 days prior to any proposed transfer or discharge,
a facility nmust provide advance notice of the proposed
transfer or discharge to the resident and, if known, to a
fam |y nenber or the resident's |egal guardian or

representative. —exeept—t+n—the—foHowng

(a) In the circunstances listed in paragraph 2(a), or

if the resident has been a resident of the facility for fewer

than 30 days, at |east 5 working days' advance notice nust be

provi ded.
(b) If the circunstances listed in paragraph (2)(b),

paragraph (2)(c), or paragraph (2)(d) constitute an energency

as docunented in the resident's nedical records by the

resident's physician, or by the nedical director if the

resident's physician is not available, the facility shall give

notice as soon as practicable before the transfer or
di schar ge. =

28
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1 (6) t4) The notice required by subsection(5){3)nust

2| be inwiting and nust contain all information required by

3| state and federal law, rules, or regulations applicable to

4 | Medicaid or Medicare cases. A copy of the notice nust be

5| placed in the resident's clinical record, and a copy nust be
6|transmtted to the resident's | egal guardian or representative
7] and to the local district onmbudsman council. The agency shal

8| by rule pronulgate a standard formor fornms of notice of

9| transfer or discharge, which shall be used by all facilities
10| unless a facility's own form has been subnitted to and

11 | approved by the agency.

12 (8) £6) Notwi t hst andi ng paragraph(7) (b) t5-¢b), an

13 | energency di scharge or transfer nmay be inplenented as

14 | necessary pursuant to state or federal |aw during the period
15 of tine after the notice is given and before the tine a

16 | hearing decision is rendered. Notice of an energency

17 | discharge or transfer to the resident's |egal guardian or

18 | representative nust be by tel ephone or in person. This notice
19 | shall be given before the transfer, if possible, or as soon
20 | thereafter as practicable. The resident's file nust be
21 | docunented to show who was cont act ed, whet her the contact was
22 | by tel ephone or in person, and the date and tine of the
23| contact. If the notice is not given in witing, witten
24 | notice neeting the requirenents of subsection(6){4)ymust be
25| given the next working day.
26 Section 6. Subsection (1) of section 400.063, Florida
27 | Statutes, is anended to read:
28 400. 063 Resident Protection Trust Fund.--
29 (1) A Resident Protection Trust Fund shall be
30 | established for the purpose of collecting and di sbursing funds
31| generated fromthe license fees and adm nistrative fines as

29
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1| provided for in ss. 393.0673(2), 400.062(3)(b), 400.111(1),
2] 400.121(2), and 400.23(10){9). Such funds shall be for the
3| sol e purpose of paying for the appropriate alternate

4 | placenent, care, and treatnment of residents who are renoved
5| froma facility licensed under this part or a facility

6| specified in s. 393.0678(1) in which the agency deternines

7 | that existing conditions or practices constitute an i nmedi ate
8 | danger to the health, safety, or security of the residents.
9| If the agency deternines that it is in the best interest of
10| the health, safety, or security of the residents to provide
11| for an orderly renoval of the residents fromthe facility, the
12 | agency may utilize such funds to maintain and care for the
13 | residents in the facility pending renoval and alternative

14 | pl acenent. The nmai ntenance and care of the residents shall be
15| under the direction and control of a receiver appointed

16 | pursuant to s. 393.0678(1) or s. 400.126(1). However, funds
17 | may be expended in an energency upon a filing of a petition
18 | for a receiver, upon the declaration of a state of |oca

19 | enrergency pursuant to s. 252.38(3)(a)5., or upon a duly
20 | authori zed | ocal order of evacuation of a facility by
21 | energency personnel to protect the health and safety of the
22 | residents.
23 Section 7. Subsections (6) and (7) are added to
24 | section 400.121, Florida Statutes, 1998 Supplenent, to read:
25 400. 121 Deni al, suspension, revocation of |icense;
26 | noratoriumon adnissions; admnistrative fines; procedure. --
27 (6) Any fine or civil penalty or recovery of costs
28 | i nposed by or awarded to the agency under this part nmay be
29 | collected by the agency as a setoff from anounts ot herw se
30 | payable by the state to the facility under the Florida
31| Medi caid program or any other program by which the agency

30
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 1999 SB 1140
10- 135A- 99 See HB

nakes paynents to the facility. The coll ection nethod set

forth in this subsection shall be supplenental to any other

net hod which the agency may lawfully utili ze.

(7) Administrative proceedi ngs chal |l engi ng agency

action under this section shall be reviewed on the basis of

the facts and conditions that resulted in the agency action

Section 8. Present subsection (2) of section 400.151
Florida Statutes, is renunbered as subsection (3), and a new
subsection (2) is added to that section to read:

400. 151 Contracts. --

(2) Every licensed facility shall subnmit the form of

its contract or contracts with residents to the agency for

approval . The agency shall reject any contract which contains

| anguage which is vague, nisleading, illegal, or against

public policy as set forth in the Florida Statutes or federa

|l aws or regulations, and the facility shall submt revised

contracts which cure the deficiencies found by the agency. If

a facility is part of a continuing care facility certified

under chapter 651, the review and approval of the contract or

contracts shall be conpleted by the Departnent of |nsurance,

whi ch shall consult with the agency regardi ng portions of

contracts related to nursing hone care. Beginning 1 year after

the effective date of this subsection, a facility may not

enter into a contract, renew a contract, or enforce a contract

with a resident unless the formof the contract has been

approved by the agency. Any contract submitted for review

shal | be deened approved if the revi ewi ng agency has not

rejected it within 180 days after its subm ssion, unless the

facility waives this provision. However, contracts which were

fully entered into prior to the effective date of this act and

31
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whi ch have not been anended or renewed subsequent thereto need

not be reviewed and approved pursuant to this subsection
Section 9. Subsection (3) of section 400.162, Florida
Statutes, is anended to read:

400. 162 Property and personal affairs of residents.--

(3) A licensee shall provide for the safekeeping of
personal effects, funds, and other property of the resident in
the facility. Wenever necessary for the protection of
val uabl es, or in order to avoid unreasonable responsibility
therefor, the licensee may require that such val uabl es be
excluded or renpved fromthe facility and kept at sone pl ace
not subject to the control of the licensee. The facility's

policies regarding the safekeeping of a resident's property

pursuant to s. 400.022(1)(t) shall conply with rules of the

agency and shall, at a mininum provide for

1. An inventory of a resident's personal property upon

admi ssion to the facility, to be updated when the resident

di sposes of old property or acquires new property. The types

of itens to be included in the inventory shall be determ ned

by agency rul e.

2. Marking each resident's personal property with

identification nunbers, with the resident's perm ssion, where

feasi ble without defacing the itemor reducing the property's

val ue.
3. Securing residents' personal property.

4. Docunenting any theft or |oss of personal property.

5. Reporting to |l aw enforcenent any theft or |oss of

property worth $100 or nore.

6. Instructing facility staff regarding policies and

procedures to reduce theft and | oss of residents' persona
property.
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7. Periodic review of these policies and procedures

for effectiveness, and revision if necessary.

8. Posting notice of these policies and procedures,

and any revision thereof, in places accessible to residents.

Section 10. Present subsections (4), (6), (8), (9),
and (10) of section 400.23, Florida Statutes, 1998 Suppl enent,
are anended, present subsections (3) through (13) are

renunbered as subsections (4) through (14), respectively, and
a new subsection (3) is added to that section, to read:

400.23 Rules; criteria; Nursing Honme Advisory
Committee; evaluation and rating system fee for review of
pl ans. - -

(3) The agency shall adopt rules providing the nini num

staffing requirenents for nursing homes. These requirenents

shal |l include, for each nursing hone facility:

(a) One full-tine licensed or registered nurse as

di rector of nursing.

(b) For facilities serving nore than 100 residents,

one licensed or registered nurse as assistant director of

nur si ng.
(c) One full-tine licensed or registered nurse as

director of inservice education

(d) The followi ng nunber of licensed or certified

nursi ng personnel, including registered nurses, |licensed

practical nurses, and certified nursing assistants, for every
day, by shift:
1. Day shift: one nurse or nursing assistant for

every five residents.

2. Evening shift: one nurse or nursing assistant for

every 10 residents.
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3. N ght shift: one nurse or nursing assistant for

every 15 residents.

(e) The follow ng nunber of regi stered nurses or

licensed practical nurses, in addition to the |licensed or

certified nursing personnel required under paragraph (d), for

every day, by shift:

1. Day shift: one nurse for every 15 residents.

2. Evening shift: one nurse for every 25 residents.

3 Ni ght shift: one nurse for every 35 residents.

(f) One registered nurse supervisor on duty 24 hours

every day.

The agency's rules shall provide that facilities that do not

utilize three 8-hour shifts per day shall nmamintain staffing

| evel s equivalent to or better than the levels set forth in

par agraphs (d) and (e). The agency's rules shall further

provide that the staffing requirenents provided in this

subsection apply to all nursing hone residents, including

respite care residents, and nust be adjusted upward to neet

any special care needs of residents; and that staffing

assi gnnents nust be nade based on accurate acuity |evels and

the resources and tine needed to provide safe, preventive, and

restorative care. The requirenents provided in this

subsection nust be enforced for all residents, regardl ess of

payment source. No ongoi ng waivers shall be allowed. The

agency's rules shall further provide that each facility shal

keep records showi ng the nanes, registration or certification
status (e.g., RN, ARNP, LPN, CNA, MD), and assi gnnent of
facility staff or contract personnel actually on duty at the

facility during each shift, together with docunentati on of any

i nstances in which such actual staffing falls short of the
34
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1| mnimumstaffing levels required by agency rules pursuant to
2| this subsection. Each facility shall report to the agency, no
3| less often than nonthly, in a formprescribed by agency rul es,
4] a sunmary of instances in which actual staffing |levels at the
5| facility fell short of the prescribed nininumstaffing | evels.
6 (5) t4)y The agency, in collaboration with the Division

71 of Children's Medical Services Pregram-&H+iee of the

8 | Departnent of Heal t h ard—RehabiHtati-ve—Serviees, nust, no

9| later than Decenber 31, 1993, adopt rules for nininum

10 | standards of care for persons under 21 years of age who reside
11 ) in nursing hone facilities. The rules nust include a

12 | net hodol ogy for reviewing a nursing hone facility under ss.

13 | 408. 031-408. 045 whi ch serves only persons under 21 years of

14 | age.

15 (7)¢t6) There is created the Nursing Hone Advisory

16 | Committee, which shall consist of 16 45 nenbers who are to be
17 | appointed by and report directly to the director of the

18 | agency. The nenbership is to include:

19 (a) One researcher froma university center on aging.
20 (b) Two representatives fromthe Florida Health Care
21 | Associ ati on.

22 (c) Two representatives fromthe Florida Association
23 | of Hones for the Aging.

24 (d) One representative fromthe Departnent of Elderly
25| Affairs.

26 (e) Six Five consuner nenbers representatives, at

27 | l east two of whom serve on or are staff nenbers of the state
28 | or a district naursthnghere—and | ong-term care Faeitty

29 | onbudsman council, and at | east one of whomis a

30 | representative of the Florida Life Care Resident's

31 | Associ ati on.
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(f) One representative fromthe Florida Anmerican
Medi cal Directors Association

(g) One representative fromthe Florida Association of
Directors of Nursing Adnministrators.

(h) One representative fromthe Agency for Health Care
Admi ni stration.

(i) One representative fromthe nursing hone industry
at | arge who owns or operates a licensed nursing hone facility
in the state and is not a nmenber of any state nursing hone
associ ati on.

At | east one nenber shall be over 60 years of age.

(9) £8) The agency shall, at |east every 15 nonths,
evaluate all nursing hone facilities and nake a deternination
as to the degree of conpliance by each Iicensee with the
establ i shed rul es adopted under this part as a basis for
assigning a rating to that facility. The agency shall base
its evaluation on the nopst recent inspection report, taking
into consideration findings fromother official reports,
surveys, interviews, investigations, and inspections. The
agency shall assign one of the following ratings to each
nursi ng hone: standard, conditional, or superior. The agency
shal |l have the authority to downgrade the rating of a facility

upon finding that the facility no longer qualifies for its

present rating, and shall issue an anended |icense show ng the

new rating. Likewi se, when a facility's rating is upgraded,

t he agency shall issue an anended |icense show ng the new

rating. The new rating on an anmended |icense shall not be

retroactive to the beginning of the licensing period.

(a) A standard rating neans that a facility has no
class | or class Il deficiencies, has corrected all class |1
36
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deficiencies within the tine established by the agency, and is
in substantial conpliance at the tine of the survey with
criteria established under this part, with rul es adopted by
the agency, and, if applicable, with rules adopted under the
Omi bus Budget Reconciliation Act of 1987 (Pub. L. No.

100- 203) (Decenber 22, 1987), Title IV (Medicare, Medicaid,
and Ot her Health-Related Prograns), Subtitle C (Nursing Hone
Ref orm, as anended.

(b) A conditional rating neans that a facility, due to
the presence of one or nore class | or class Il deficiencies,
or class Il deficiencies not corrected within the tinme
establ i shed by the agency, is not in substantial conpliance at
the tinme of the survey with criteria established under this
part, with rules adopted by the agency, or, if applicable,
with rul es adopted under the Omi bus Budget Reconciliation Act
of 1987 (Pub. L. No. 100-203) (Decenber 22, 1987), Title IV
(Medi care, Medicaid, and O her Health-Related Prograns),
Subtitle C (Nursing Hone Refornm), as anmended. |If the facility
cones into substantial conpliance at the tine of the foll owp
survey, a standard rating nay be issued. A facility assigned
a conditional rating at the tine of the relicensure survey may
not qualify for consideration for a superior rating until the
time of the next subsequent relicensure survey.

(c) To qualify for a superior rating, reans—that a
facility nust have had has no class | or class Il deficiencies

within the preceding 2 years, nust not have been rated

conditional within the preceding 2 years, nust have had no

nore than 10 class Ill deficiencies within the preceding 2

years, and nust have has corrected all class Il deficiencies

within the tine established by the agency and be s in
substantial conpliance with the criteria established under
37
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this part and the rul es adopted by the agency and, if
applicable, with rules adopted pursuant to the Omi bus Budget
Reconciliation Act of 1987 (Pub. L. No. 100-203) (Decenber 22,
1987), Title IV (Medicare, Medicaid, and G her Health-Rel ated
Prograns), Subtitle C (Nursing Hone Reform, as anended; and
the facility nust exceed exceeds the criteria for a standard
rating through enhanced programs and services in all of the
foll owi ng areas
1. Nursing service

Dietary or nutritional services.

Physi cal environnent.

Housekeepi ng and nmi nt enance.

2
3
4
5. Restorative therapies and self-help activities.

6 Soci al servi ces.

7 Activities and recreational therapy.

(d) In order to facilitate the devel opnent of special
prograns or facilitywide initiatives and pronpote creativity
based on the needs and preferences of residents, the areas
listed in paragraph (c) may be grouped or addressed
individually by the licensee. However, a facility may not
qualify for a superior rating if fewer than three prograns or
initiatives are devel oped to enconpass the required areas or

i f standard neasurenents, approved by the agency, of patient

out cones and resident satisfaction for the facility are bel ow

the statewi de average for facilities of its type.

(e) In deternmining the rating and eval uating the
overall quality of care and services, the agency shal
consider the needs and linmtations of residents in the
facility and the results of interviews and surveys of a
representative sanpling of residents, famlies of residents,
ombudsman council nmenbers in the district in which the

38

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

E o ga Senate - 1999 SB 1140

6 {é A-99 See HB
facility is located, guardians of residents, and staff of the
nursing hone facility.

(f) The current rating of each facility nust be
indicated in bold print on the face of the license. A list of
the deficiencies of the facility shall be posted in a
prom nent place that is in clear and unobstructed public view
at or near the place where residents are being adnitted to
that facility. Licensees receiving a conditional rating for a
facility shall prepare, within 10 worki ng days after receiving
notice of deficiencies, a plan for correction of al
deficiencies and shall subnit the plan to the agency for
approval . Correction of all deficiencies, within the period
approved by the agency, shall result in ternination of the
conditional rating. Failure to correct the deficiencies
wi thin a reasonabl e period approved by the agency shall be
grounds for the inposition of sanctions pursuant to this part.

(g) Each licensee shall post its license in a
prom nent place that is in clear and unobstructed public view
at or near the place where residents are being adnitted to the
facility. A licensee with a superior rating nmay advertise its
rating i n any nonpernmanent nedium and in accordance with rul es
adopted by the agency. A list of the facilities receiving a
superior rating shall be distributed to the state and district
ombudsman counci |l s.

(h) Not later than January 1, 1994, the agency shal
adopt rules that:

1. Establish uniformprocedures for the eval uation of
facilities.

2. Provide criteria in the areas referenced in
par agraph (c).
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3. Address other areas necessary for carrying out the
intent of this section.

(i) Alicense rated superior shall continue until it
is replaced by a rating based on a |ater survey. A superior
rating may be revoked at any tine for failure to maintain
substantial conpliance with criteria established under this
part, with rules adopted by the agency, or, if applicable,
with rul es adopted under the Omi bus Budget Reconciliation Act
of 1987 (Pub. L. No. 100-203) (Decenber 22, 1987), Title IV
(Medi care, Medicaid, and O her Health-Related Prograns),
Subtitle C (Nursing Hone Reforn), as anended, or for failure
to exceed the criteria specified for any area as listed in
par agraph (c).

(j) A superior rating is not transferable to another
| icense, except when an existing facility is being relicensed
in the nane of an entity related to the current |icensehol der
by common ownership or control and there will be no change in
t he managenent, operation, or prograns at the facility as a
result of the relicensure.

(10) (9> The agency shall adopt rules to provide that,
when the criteria established under subsections subseetion (2)
and (3)are not nmet, such deficiencies shall be classified
according to the nature of the deficiency. The agency shal
i ndicate the classification on the face of the notice of
deficiencies as foll ows:

(a) Cdass | deficiencies are those which the agency
determ nes present an i mm nent danger to the residents or
guests of the nursing hone facility or a substanti al
probability that death or serious physical harmwould result
therefrom The condition or practice constituting a class
violation shall be abated or elinmnated i mediately, unless a
40
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fixed period of tinme, as deternined by the agency, is required
for correction. Notwi thstanding s. 400.121(2), a class
deficiency is subject to a civil penalty in an anount not | ess
t han $5, 000 and not exceedi ng$25, 000$16,666 for each and

every deficiency. Afine may be | evied notw thstanding the
correction of the deficiency. For purposes of the rating

system under subsection (9), a confirned report of abuse,

negl ect, or exploitation under chapter 415 of a resident hy

the facility or an enpl oyee or contractor of the facility, or

a conviction or plea of guilty or nolo contendere under s.
825. 102, s. 825.1025, or s. 825.103 of the facility or an
enpl oyee or contractor of the facility wherein the victimwas

a resident of the facility, shall be treated as a cl ass

deficiency if not also the subject of an agency disciplinary

pr oceedi ng.

(b) dass Il deficiencies are those which the agency
determ nes have a direct or imediate relationship to the
health, safety, or security of the nursing hone facility
residents, other than class | deficiencies. A class |
deficiency is subject to a civil penalty in an anount not | ess
than $1, 000 and not exceedi ng$10, 000$5;666 for each and
every deficiency. Acitation for a class |l deficiency shal
specify the tinme within which the deficiency is required to be
corrected. If a class Il deficiency is corrected within the
time specified, no civil penalty shall be inposed, unless it
is a repeated offense. For purposes of the rating system under

subsection (9), a conviction or plea of guilty or nolo

contendere of a facility or a facility adnm nistrator for one

or nore violations of s. 409.920(2) shall be treated as a

class Il deficiency if not also the subject of an agency

di sci plinary proceedi ng. For purposes of the rating system
41
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1| under subsection (9), wongful transfer or discharge of a

2| resident in violation of s. 400.0255, or wongful refusal to
3| pernmit aresident to return to a reserved bed in violation of
4] s. 400.022(1)(w), shall be treated as a class Il deficiency.
5 (c) dass IIl deficiencies are those which the agency
6| determnes to have an indirect or potential relationship to

7| the health, safety, or security of the nursing honme facility
8| residents, other than class | or class Il deficiencies. A

9] class Il deficiency shall be subject to a civil penalty of
10 | not |l ess than $500 and not exceedi ng$2, 500$3+660 for each

11| and every deficiency. A citation for a class Ill deficiency
12 | shall specify the time within which the deficiency is required
13| to be corrected. |If aclass Ill deficiency is corrected

14| within the tine specified, no civil penalty shall be inposed,
15| unless it is a repeated offense.

16 (d) Each day during any portion of which a violation
17 | occurs constitutes a separate offense. NMore than three

18 | violations of the sane class shall be treated as repeated

19| offenses if committed within 2 years of one another. |If a

20| facility has three or nore repeat offenses within 1 year, the
21| civil penalties for the third and subsequent offenses shall be
22 | doubl e the anpbunts listed in paragraphs (a), (b), and (c).

23 (11) 36y Civil penalties paid by any |icensee under

24 | subsection(10) (9)yshall be deposited in the Resident

25| Protecti on Heatth—€Care Trust Fund and expended as provided in
26 | s. 400. 063.

27 Section 11. Subsection (3) of section 400.241, Florida
28 | Statutes, is renunbered as subsection (4), and a new

29 | subsection (3) is added to said section to read:

30 400. 241 Prohibited acts; penalties for violations.--
31
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1 (3) It is unlawful for any person, long-termcare

2| facility, or other entity to willfully interfere with the

3 | unannounced i nspecti ons nmandated by s. 400.19(3). Alerting or
4| advising a facility of the actual or approxi nate date of any
5| such inspection shall be a per se violation of this

6 | subsecti on.

7 (4)3) Aviolation of any provision of this part or of
8 | any minimum standard, rule, or regulation adopted pursuant

9| thereto constitutes a ni sdeneanor of the second degree,

10 | puni shable as provided in s. 775.082 or s. 775.083. Each day
11 ] of a continuing violation shall be considered a separate

12 | of fense.

13 Section 12. Section 400.29, Florida Statutes, is

14 | anended to read:

15 400.29 Annual report of nursing hone facilities.--The
16 | agency shall publish a nursing hone am—anndtat report on or

17 | before January 1 of each year, and shall update the

18 | information therein no |l ess than nonthly, nmaking such updated
19 | information available to the public on the Internet or other
20 | speedy and i nexpensive el ectronic nmeans of public access. The
21 | report and the nonthly updates whieh shall be available to the
22 | public in printed formfor free or at a cost no greater than
23| the cost of copying and postage. The report aneg—whi-ch shal
24 | include, but not be limted to:
25 (1) A list by nanme and address of all nursing hone
26 | facilities in this state.
27 (2) Whiether such nursing hone facilities are for
28 | profit or not for profit preprietary—or—monproprietary.
29 (3) The rating of each nursing hone facility.
30
31
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1 (4) The nane of the owner or owners, including the
2| comonly used nane of a chain or hol ding conpany that
lultimtely owns the facility, if applicable.

4 (5) The nane of the nmanagenent conpany nmnagi ng or

5| admnistering the facility, if applicable.

6 (6) £5)¢ The total number of beds.

7 (7) 6y The nunber of private and sem private roons.
8 (8)¢t#) The religious affiliation, if any, of such

9| nursing hone facility.

10 (9) £8) The | anguages spoken by the admi nistrator and
11 | staff of such nursing hone facility.

12 (10) (9> Whet her or not such nursing hone facility

13 | accepts recipients of Title XVIII (Medicare) or Title Xl X
14 | (Medicaid) of the Social Security Act.

15 (11) £36) Recreational and other prograns avail abl e.
16 (12) The facility's scores on standard neasurenents of
17 | patient outcones and resident satisfaction within the

18 | preceding 12 nonth or since the current |license was issued,
19 | whi chever period is |onger

20 (13) Alist of all services offered by the facility
21| and the fees or prices charged by the facility.

22 (14) A sunmmary of all official adverse findings

23| relating to the facility within the past 12 nonths, including,
24| but not limted to:

25 (a) dass |, Il, or Ill deficiencies found by the
26 | agency.

27 (b) Confirnmed reports of abuse, neglect, or

28 | exploitati on under chapter 415, wherein the victimwas a
29 | resident of the facility and the perpetrator was the facility
30| or an enpl oyee or contractor of the facility.

31

44
CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 1999 SB 1140
10- 135A- 99 See HB

1 (c) Convictions or pleas of guilty or nol o contendere
2] of the facility, the facility adm nistrator, or an officer of
3| the facility for any violation of s. 409.920(2).

4 (d) Convictions or pleas of guilty or nol o contendere
5] of the facility or an enployee or contractor of the facility
6 | under s. 825.102, s. 825.1025, or s. 825.103, wherein the

7| victimwas a resident of the facility.

8 (e) Convictions or pleas of guilty or nol o contendere
9] of the facility or an enployee or contractor of the facility
10 | under s. 400.0083 or s. 400.0085.

11 (f) Final judgnents fromcourts of this state wherein
12 | the facility or an enpl oyee or contractor of the facility has
13 | been found to have violated a resident's rights under s.

14 | 400. 023.

15 Section 13. Subsection (6) of section 415.107, Florida
16 | Statutes, 1998 Supplenent, is anended to read:

17 415.107 Confidentiality of reports and records. --

18 (6) The identity of any person reporting adult abuse,
19 | neglect, or exploitation nmay not be rel eased, wthout that

20 | person's witten consent, to any person other than enpl oyees
21 | of the departnment responsible for adult protective services,
22 | the central abuse registry and tracking system or the

23 | appropriate state attorney or |aw enforcenent agency,

24 | including the Attorney General's Medicaid Fraud Control Unit.
25| This subsection grants protection only for the person who

26 | reported the adult abuse, neglect, or exploitation and

27 | protects only the fact that the person is the reporter. This
28 | subsection does not prohibit the subpoena of a person

29 | reporting adult abuse, neglect, or exploitation when deened
30 | necessary by the state attorney or the departnent to protect a
31| disabled adult or an elderly person who is the subject of a
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1| report, if the fact that the person nade the report is not

2 | di scl osed.

3 Section 14. Present paragraphs (w) through (cc) of

4 | subsection (2) of section 435.03, Florida Statutes, are

5| redesi gnat ed as paragraphs (x) through (dd), respectively, and
6 | a new paragraph (w) is added to that section, to read:

7 435.03 Level 1 screening standards. --

8 (2) Any person for whom enpl oynent screening is

9| required by statute nust not have been found guilty of,

10 | regardl ess of adjudication, or entered a plea of nolo

11 | contendere or guilty to, any offense prohibited under any of
12 | the follow ng provisions of the Florida Statutes or under any
13| sinlar statute of another jurisdiction:

14 (w) Section 825.1035, relating to abuse, neglect, or
15| exploitation of a nursing hone resident.

16 Section 15. Present paragraphs (w) through (cc) of

17 | subsection (2) of section 435.04, Florida Statutes, are

18 | redesi gnated as paragraphs (x) through (dd), respectively, and
19 | a new paragraph (w) is added to that subsection, to read:

20 435.04 Level 2 screening standards. --

21 (2) The security background investigations under this
22 | section nust ensure that no persons subject to the provisions
23| of this section have been found guilty of, regardl ess of

24 | adjudication, or entered a plea of nolo contendere or guilty
25| to, any offense prohibited under any of the follow ng

26 | provisions of the Florida Statutes or under any sinilar

27 | statute of another jurisdiction

28 (w) Section 825.1035, relating to abuse, neglect, or
29 | exploitation of a nursing hone resident.

30 Section 16. Section 825.1035, Florida Statutes, is

31| created to read
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1 825. 1035 Report of abuse, neglect, or exploitation of
2 | nursing honme residents required; penalty.--An enpl oyee of a

3| nursing honme facility as defined in part |l of chapter 400,

4 | including any contractor or consultant working for such a

5| facility, shall report to | aw enforcenment any known abuse

6 | neglect, or exploitation of an elderly person or disabl ed

7] adult comrtted upon a resident of the facility in violation
8| of ss. 825.101-825.103. This report shall be in addition to

9| any report of abuse, neglect, or exploitation nade to the

10| central abuse hotline of the Departnent of Children and Fanily
11| Services pursuant to the requirenents of chapter 415. An

12 | enpl oyee of a nursing hone facility who fails to nmake the

13 | report required by this section commits a ni sdeneanor of the
14 | second degree, punishable as provided in s. 775.082 or s.

15| 775. 083.

16 Section 17. Paragraph (b) of subsection (1) of ection
17 | 394. 4625, Florida Statutes, is anended to read:

18 394. 4625 Voluntary adni ssions. --

19 (1) AUTHORITY TO RECEI VE PATI ENTS. - -

20 (b) A nmental health overlay programor a nobile crisis
21 | response service or a licensed professional who is authorized
22| to initiate an involuntary exam nation pursuant to s. 394. 463
23| and is enployed by a community nental health center or clinic
24 | must, pursuant to district procedure approved by the

25 | respective district adm nistrator, conduct an initial

26 | assessnent of the ability of the follow ng persons to give

27 | express and infornmed consent to treatnent before such persons
28 | may be admitted voluntarily:

29 1. A person 60 years of age or ol der for whomtransfer
30| is being sought froma nursing honme, assisted living facility,
31
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1| adult day care center, or adult fam |ly-care home, when such

2 | person has been di agnosed as suffering fromdenenti a.

3 2. A person 60 years of age or older for whomtransfer
4] is being sought froma nursing hone pursuant to s.

5| 400. 0255( 8) {6)-.

6 3. A person for whomall decisions concerning nedica
7| treatnment are currently being lawfully made by the health care
8 | surrogate or proxy designated under chapter 765.

9 Section 18. There is appropriated fromthe Health Care
10| Trust Fund to the Departnment of Elderly Affairs for fisca

11 | year 1999-2000 the sum of $30,000 to enable the Ofice of the
12 | State Long-Term Care Orbudsnan to establish a statew de

13| toll-free tel ephone service.

14 Section 19. This act shall take effect October 1,

15 | 1999.

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

48
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O N DWNPRER O

o ga Senate - 1999 SB 1140

ri
135A- 99 See HB

Rk S R R b kR R R Sk S bk O I R

LEG SLATI VE SUMVARY

Creates the "Bob Byram Nursing Hone Care Reform Act."
Requires the Agency for Health Care Adnministration to
erform studi eS and make recomendations to the

egi sl ature. Revises [Iﬂhts of nurS|nP honme residents and
provides additional rights. Requires facilities to keep
conpl ete and accurate nedical records and provides a
rebuttabl e presunption, in the absence of such records,
that care or treatnent was not provided. Provides
definitions and requirenents relating to transfer_or

di scharge of residents. Authorizes paynment of facility
fines of recovery costs using setoffs from anounts
payable to the facility by the state. Requires agency
approval of the formof facility contracts with
re

sidents, except in specified Circunstances. Provides
m ni num requirenents for policies regarding the o
saf ekeepi ng of residents' property. Provides for nininum
staffing requirenents, recordkeeping therefor, and
reports of staffing shortfalls. Revises ratings
requi rements, provides additional acts classified as
defiici enci es, provides penalties and increases naxi num
fines, and requires issuance of anended |icenses
reflecting facility ratings changes. Prohibits willfu
interference wth unannounced required inspectjons of a
facility, and provides a penalty. Requires inclusion of
information on facility services, fees, and deficiencies
in the agency's annual "report. Requires the report and
nont hly Updates to be made avail able to the public.
Requi rés nursing hone_enpl oyees to rePort known abuse,
negl ect, or exploitation of a resident to |aw
enforcenent, provides a penalty for failure to report,
and provi des tor background enpl oynent screening of
person convicted of this offense, Provides an ]
appropriation for a statew de toll-free tel ephone service
under the Ofice of the State Long-Term Care Orbudsman.
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