Florida Senate - 1999 SB 1204
By Senator G ant

13-1167-99
1 A bill to be entitled
2 An act relating to insurance receivership;
3 creating the "Interstate | nsurance Receivership
4 Conpact"; providing purposes; providing
5 definitions; establishing the Interstate
6 I nsurance Recei vershi p Conmi ssion; providing
7 powers of the conm ssion; providing for
8 nmenbership of the conm ssion; providing for an
9 executive director and staff; providing for
10 immunity fromliability for the comm ssion and
11 staff; providing for neetings; providing for
12 rul emaki ng functions; providing for oversight
13 and di spute resolution; providing procedures;
14 provi di ng recei vership functions; providing for
15 financing of conmi ssion expenses; authorizing
16 the comission to |l evy and coll ect an annua
17 assessnent from nenber states and i nsurers;
18 specifying a rate of assessnent; providing
19 limtations; exenpting the conm ssion from al
20 taxation; providing for effect of the conpact;
21 provi di ng for anendnent of the conpact;
22 providing for withdrawal fromthe conpact;
23 provi di ng consequences for default by a
24 conpacting state; providing for dissolution of
25 t he conpact; providing severability and
26 construction; providing for binding effect of
27 t he conpact; providing an effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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Section 1. The Interstate |nsurance Receivership

Conpact is hereby enacted into | aw and entered into with al

other jurisdictions legally joining therein in the form

substantially as foll ows:

ARTI CLE |

PURPCSES. - - The purposes of this conpact are, through

neans of joint and cooperative action anbng the conpacting

st at es:

(1) To pronote, develop, and facilitate orderly,

efficient, cost-effective, and uniforminsurer receiverships

| aws and operations.

(2) To coordinate interaction between insurer

receivershi p and guaranty fund operati ons.

(3) To create the Interstate | nsurance Receivership

Commi ssi on.

(4) To performthese and such other rel ated functions

as may be consistent with the state regul ation of the business

of insurance pursuant to the MCarran-Ferguson Act.

ARTI CLE 1|

DEFINITIONS. --As used in this conpact, the term
(1) "Bylaws" neans the byl aws established by the

conmi ssion for its governance, or for directing or controlling

t he conm ssion's actions or conduct.

(2) "Conpacting state" neans any state which has

enacted enabling legislation for this conpact.

(3) "Conmission" neans the "Interstate | nsurance

Recei ver shi p Conmi ssion."

2
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(4) "Conmissioner" neans the chief insurance

regulatory official of a state.

(5) "Deputy receiver" neans any person appoi nted or

retained by a receiver and who is the receiver's duly

aut hori zed representative for adm nistering one or nore

est at es.

(6) "Doniciliary state" neans the state in which an

insurer is incorporated or organized or, in the case of an

alien insurer, its state of entry, or, in the case of an

unaut hori zed i nsurer not incorporated, organized, or entered

in any state, a state where the insurer is engaged in or doing

busi ness.
(7) "Estate" neans the assets and liabilities of any

i nsurer in receivershinp.

(8) "Q@uaranty association" nmeans an i nsurance guaranty

fund or association or any simlar entity now or hereafter

created by statute in a conpacting state, other than a

receivership, to pay or assune, in whole or in part, the

contractual claimobligations of insolvent insurers.

(9) "lInsuree" neans any person who has engaged in,

purports to engage in, is engaging in, or is licensed to

engage in any insurance or reinsurance business, or is or has

been subject to the authority of, or to |liquidation

rehabilitation, supervision, conservation, or ancillary

receivership by, any conm ssi oner

(10) "Menber" neans the conmi ssioner of a conpacting

state or his or her designee, who shall be a person officially

connected with the commi ssioner and who is wholly or

principally enployed by the comi ssi oner

(11) "Nonconpacting state" neans any state which has

not enacted the enabling legislation for this conpact.
3
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1 (12) "Operating procedures" neans procedures adopted
2| by the conmmission inplenenting a rule, an existing lawin a
3| conpacting state, or a provision of this conpact.

4 (13) "Publication" neans the act of publishing in the
5] official state publication in a conpacting state or in such
6 | other publication as nay be established by the conm ssi on

7 (14) "Receivee" neans receiver, |iquidator

8| rehabilitator, conservator, or ancillary receiver, as the

9 | context requires.

10 (15) "Receivership" neans any |iquidation

11| rehabilitation, conservation, or ancillary receivership

12 | proceeding as the context requires.

13 (16) "Rules" neans acts of the conm ssion, adopted
14 | pursuant to Article VII, substantially affecting interested
15| parties in addition to the conmission, which shall have the
16 | force and effect of law in the conpacting states.

17 (17) "State" neans any state, district, or territory
18 | of the United States.

19

20 ARTI CLE I I

21

22 ESTABLI SHVENT OF THE COWM SSI ON AND VENUE. - -

23 (1) The conpacting states hereby create and establish
24| an entity known as the "Interstate | nsurance Receivership
25| Conmi ssion. "

26 (2) The commission is a body corporate of each

27 | conpacting state.

28 (3) The commission is a not-for-profit entity,

29 | separate and distinct fromthe conpacti ng states.

30 (4) The commission is solely responsible for its

3l | liabilities except as otherwi se provided in this conpact.

4
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(5) Except as otherwi se specifically provided in state

or federal lawin the jurisdiction where the conmission's

principal office is |located or where the comission is acting

as receiver, venue is proper and judicial proceedings for or

agai nst the conm ssion shall be brought in a court of

conpetent jurisdiction where the conmi ssion's principal office

is | ocated.

ARTI CLE |V

PONERS OF THE COWM SSI ON. - - The comm ssi on shall have
the foll owi ng powers

(1) To pronmulgate rul es which shall have the force and

effect of statutory |law and shall be binding in the conpacting

states to the extent and in the manner provided in this

conpact .
(2) To pronul gate operating procedures which shall be

binding in the conpacting states to the extent and in the

manner provided in this conpact.

(3) To oversee, supervise, and coordinate the

activities of receivers in conpacting states.

(4) To act as receiver of insurers organi zed under the

| aws of, engaged in or doing the business of insurance in, a

conpacting state upon the request of the comm ssioner of such

state or when grounds for receivership by the comi ssi on exi st
under Article I X
(5) To act as deputy receiver of insurers organized

under the | aws of, engaged in or doing the business of

i nsurance in, a nonconpacting state in accordance with Article
I X.

5
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(6) To act as ancillary receiver in a conpacting state

of an insurer doniciled in a nonconpacting state.

(7) To nonitor the activities and functions of

guaranty associations in the conpacting states.

(8) To delegate its operating authority or functions,

provided that its rul emaking authority under Article VII shal

not be del egat ed.

(9) To bring or prosecute |egal proceedings or actions

inits nanme as the comrission, or in the nane of the

conmi ssion acting as receiver.

(10) To bring or prosecute |egal proceedi ngs or

actions on behalf of an estate or its policyhol ders and

creditors, provided that any guaranty association's standi ng

to sue or be sued under applicable |law shall not be affected.

(11) To issue subpoenas requiring the attendance and

testi nony of witnesses and the producti on of evidence.

(12) To establish and nmamintain offices.

(13) To purchase and maintain i nsurance and bonds.

(14) To borrow, accept, or contract for services of

personnel, including, but not linmted to, nenbers and their
staff.
(15) To elect or appoint such officers, attorneys,

enpl oyees, or agents, and to fix their conpensation, define

their duties, and determine their qualifications, and to

establi sh the comm ssion's personnel policies and prograns

relating to conflicts of interest, rates of conpensation, and

qgual i fications of personnel

(16) To accept any and all donations and grants of

noney, equi pnent, supplies, materials, and services, and to

receive, utilize, and di spose of such noney, equipnent,

supplies, materials, and resources.
6
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(17) To lease, purchase, accept gifts or donations of,

or otherwise to own, hold, inprove, or use, any property,

real, personal, or nixed

(18) To sell, convey, nortgage, pledge, |ease,

exchange, abandon, or otherw se di spose of any property, real

personal, or nixed.

(19) To enforce conpliance with conmi ssion rul es,

operati ng procedures, and byl aws.

(20) To provide for dispute resolution anong

conpacting states and receivers.

(21) To represent and advi se conpacti ng states on

i ssues relating to insurers domciled or doing business in

nonconpacting jurisdictions, consistent with the purposes of

this conpact.

(22) To provide advice and training to receivership

personnel of conpacting states, and to be a resource for

conpacting states by maintaining a reference library of

rel evant materi al s.

(23) To establish a budget and nmake expenditures.

(24) To borrow noney.

(25) To appoint committees, including, but not linted

to, an industry advisory comittee and an executive comittee

of menbers.
(26) To provide and receive information relating to

recei vershi ps and guaranty associations, and to cooperate with

| aw enf orcenent agenci es.

(27) To adopt and use a corporate seal

(28) To performsuch other functions as may be

necessary or appropriate to achieve the purposes of this

conpact as may be consistent with the state regulation of the

busi ness of insurance pursuant to the MCarran-Ferguson Act.
7
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1

2 ARTI CLE V

3

4 ORGANI ZATI ON OF THE COW SSI ON. - -

5 (1) Each conpacting state shall have and be limted to
6 | one nenber. Each nenber shall be qualified to serve in such
7 | capacity under or pursuant to the applicable |law of the

8 | conpacting state. Each conpacting state retains the

9| discretionary right to deternine the due el ection or

10 | appointnent and qualification of its own comr ssioner, and to
11 | fill all vacancies of its nenber

12 (2) Each nenber shall be entitled to one vote.

13 (3) The commission shall, by a majority of the

14 | nenbers, prescribe bylaws to govern its conduct as may be
15 | necessary or appropriate to carry out the purposes of the
16 | conpact, including, but not limted to:

17 (a) Establishing the fiscal year of the comm ssion
18 (b) Providing reasonabl e standards and procedures for
19 | the establishing conmittees and for governing any general or
20 | specific delegation of any authority or function of the

21 | conmmi ssi on.

22 (c) Providing reasonabl e procedures for calling and
23 | conducting neetings of the comm ssion, and ensuring reasonabl e
24 | notice of each such neeting.

25 (d) Establishing the titles and responsibilities of
26 | the officers of the comm ssion

27 (e) Providing reasonabl e standards and procedures for
28 | the establishment of the personnel policies and prograns of
29 | the conmi ssion. Notwi thstanding any civil service or other
30| sinmlar |aws of any conpacting state, the byl aws shal

31
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excl usi vely govern the personnel policies and prograns of the

comm ssi on.

(f) Providing a nechanismfor w nding up the

operations of the conmission and the equitable return of any

surplus funds that may exist after the term nation of the

conpact after the paynent or reserving of all of its debts and

obl i gati ons.

(4) The commission shall, by a majority of the

nenbers, elect annually fromanong its nenbers a chairperson

and a vice chairperson, each of whom shall have such

authorities and duties as may be specified in the byl aws. The

chai rperson or, in his or her absence or disability, a nenber

designated in accordance with the bylaws, shall preside at al

neetings of the commission. The officers so el ected shal

serve W thout conpensation or renmuneration fromthe

conm ssion. However, subject to the availability of budgeted

funds, the officers shall be reinbursed for any actual and

necessary costs and expenses incurred by themin the

perfornmance of their duties and responsibilities as officers

of the conm ssion.

(5) The commission may, by a majority of the nenbers,

appoint or retain an executive director for such period, upon

such terns and conditions, and for such conpensation as the

conm ssion may deem appropriate. The executive director shal

serve as secretary to the conmi ssion, but shall not be a

menber of the conm ssion. The executive director shall hire

and supervi se such other staff as may be authorized by the

comm Sssi on.

(6) The commission shall maintain its corporate books

and records in accordance with the byl aws.

9
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1 (7) The nenbers, officers, executive director, and

2 | enpl oyees of the conmission shall be inmune fromsuit and
3|liability, either personally or in their official capacity,

4| for any claimfor damage to or | oss of property or personal
5]linjury or other civil liability caused or arising out of any
6 | actual or alleged act, error, or onission that occurred, or

7 | that such person had a reasonable basis for believing occurred
8| within the scope of commission enpl oynent, duties, or

9| responsibilities, provided nothing in this subsection shall be
10 | construed to protect any such person fromsuit or liability
11| for any damage, loss, injury, or liability caused by the

12 | intentional or willful and wanton ni sconduct of any such

13 | person, or to protect the comission acting as recei ver under
14 | Article I X

15 (8) The commission shall defend any conmi ssioner of a
16 | conpacting state, or his or her representatives or enpl oyees,
17 | or the conmission's representatives or enpl oyees, in any civil
18 | action seeking to inpose liability, arising out of any actua
19| or alleged act, error, or onission that occurred within the
20 | scope of commi ssion enploynent, duties, or responsibilities,
21| or that the defendant had a reasonable basis for believing

22 | occurred within the scope of conm ssion enploynent, duties, or
23 | responsibilities, provided the actual or alleged act, error

24 | or onmission did not result fromgross negligence or

25| intentional wongdoing on the part of such person

26 (9) The commission shall indemify and hold harnl ess
27 | the conm ssioner of a conpacting state, or his or her

28 | representatives or enpl oyees, or the conmission's

29 | representatives or enployees, in the anount of any settl enent
30 | or judgnent obtained agai nst such persons arising out of any
31| actual or alleged act, error, or om ssion that occurred within

10
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1| the scope of conmmission enploynent, duties, or

2| responsibilities, or that such persons had a reasonabl e basis
3| for believing occurred within the scope of conm ssion

4 | enpl oynent, duties, or responsibilities, provided the actua

5] or alleged act, error, or omssion did not result from gross
6 | negligence or intentional wongdoing on the part of such

7 | person.

8 (10) The costs and expenses of defense and

9] indemification of the conmission acting as receiver of an

10 | estate shall be paid as administrative expenses fromthe

11 | assets of that estate unless such costs and expenses are

12 | covered by insurance nmintai ned by the com ssion

13

14 ARTI CLE VI

15

16 MEETI NGS AND ACTS OF THE COWM SSI ON. - -

17 (1) The conmission shall neet and take such actions as
18 | are consistent with the provisions of this conpact.

19 (2) Except as otherwi se provided in this conpact and
20 | unl ess a greater percentage is required by the bylaws, in

21| order to constitute an act of the conm ssion, such act shal
22 | have been taken at a neeting of the commi ssion and shall have
23 | received an affirmative vote of a mpjority of the nenbers.

24 (3) Each nenber of the commi ssion shall have the right
25| and power to cast a vote to which that conpacting state is

26 | entitled and to participate in the business and affairs of the
27 | conmi ssion. A nenber shall vote in person and shall not

28 | del egate his or her vote to another nmenber. The byl aws may

29 | provide for nenbers' participation in neetings by tel ephone or
30 | other neans of tel econmunication.

31
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(4) The conmission shall neet at |east once during

each cal endar year. The chairperson of the conmi ssion nmay cal

additional neetings at any tinme and, upon the request of a

majority of the nenbers, shall call additional neetings.

(5) Commission rules shall establish conditions and

procedures under which the conmission shall nmake its

information and official records available to the public for

i nspection or copying. The conm ssion may exenpt from

di scl osure any infornmation or official records to the extent

t hey woul d adversely affect personal privacy rights or

proprietary interests. In adopting such rules, the com ssion

nmay consider any special circunmstances pertaining to insurer

i nsol vencies, but shall be guided by the principles enbodied

in state and federal freedomof-information | aws. The

conm ssion may adopt additional rules under which it may make

avail able to | aw enforcenent agencies records and i nfornmation

ot herwi se exenpt fromdisclosure, and may enter into

agreenents with | aw enforcenent agencies to receive or

exchange information or records subject to nondi scl osure and

confidentiality provisions.

(6) Public notice shall be given of all neetings and

all neetings shall be open to the public, except as set forth

in the rules or as otherwi se provided in this conpact. The

conm ssion shall adopt rules consistent with the principles

contained in the "Governnent in Sunshine Act," 5 U S.C

Section, 552(b), as anended. The conmi ssion and any of its

conmmittees may close a neeting to the public when it

determ nes by two-thirds vote that an open neeting woul d be

likely to:
(a) Relate solely to the commission's interna

personnel practices and procedures;
12
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(b) Disclose matters specifically exenpted from

di scl osure by statute;

(c) Disclose trade secrets or conmercial or financial

information that is privileged or confidential

(d) Involve accusing any person of a crine, or

formally censuring any person

(e) Disclose information of a personal nature when

di scl osure would constitute a clearly unwarranted i nvasi on of

personal privacy;

(f) Disclose investigatory records conpiled for |aw

enf or cenent pur poses;

(g) Disclose information contained in or related to

exam nation, operating, or condition reports prepared by, or

on behalf of, or for the use of the comr ssion with respect to

a regulated entity for the purpose of regulation or

supervi si on of such entity;

(h) Disclose information the prenmature discl osure of

whi ch woul d significantly endanger the stability of a

regul ated entity; or

(i) Specifically relate to the commission's issuance

of a subpoena, or its participationin a civil action or

pr oceedi ng.
(7) For every neeting closed pursuant to subsection

(6), the coimmission's chief legal officer shall publicly

certify that, in his or her opinion, the neeting nmay be cl osed

to the public, and shall reference each rel evant exenptive

provi sion. The conm ssion shall keep minutes that fully and

clearly describe all matters di scussed in any neeting and

shall provide a full and accurate summary of any actions

taken, and the reasons therefor, including a description of

each of the views expressed on any itemand the record of any
13
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roll call vote reflected in the vote of each nenber on the

guestion. All docunents considered in connection with any

action shall be identified in such m nutes.

ARTI CLE VI |

RULEMAKI NG FUNCTI ONS OF THE COWM SSI ON. - -
(1) The conmission shall adopt rules and operating

procedures in order to effectively and efficiently achieve the

pur pose of this conpact, provided that the commi ssion shal

not adopt any rules directly relating to guaranty associ ati on

including, but not linmted to, rules governing coverage,

fundi ng, or assessnent nmechani sns, or, except pursuant to

rul es adopted under subsection (3), altering the statutory

priorities for distributing assets out of an estate.

(2) Rulenmaking shall occur pursuant to the criteria

set forth in this article and the rul es and operating

procedures adopted pursuant thereto. Such rul enaki ng shal

substantially conformto the principles of the federa

Adm ni strative Procedure Act, 5 U S.C S. section 551 et seq.
and the Federal Advisory Committee Act, 5 U S.C.S. app. 2,
section 1 et seq., as anended.

(3) Oher than the adoption of such rules as are

necessary for the orderly operation of the comm ssion, the

first rule to be considered by the commi ssion shall be uniform

provi si ons governing i nsurer receiverships including, but not

limted to, provisions requiring conpacting states to

i npl erent, execute, and admnister in a fair, just, effective,

and efficient nmanner rules and operating procedures relating

to receiverships. The conmi ssion shall, within 3 years after

t he adoption of this conpact by two or nore states, adopt such
14
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uni form provi si ons through the rul enaki ng process. Such

uni form provi sions shall becone lawin all of the conpacting

states upon legislative enactnent in a npgjority of the

conpacting st ates.

(4) Al rules and anendnents shall becone binding as

of the date specified in each rule or anendnent, provided, if

a conpacting state expressly rejects such rule or anendnent

t hrough | egislative enactnment as of the expiration of the

second full cal endar year after such rule is adopted, such

rule or amendnent shall have no further force and effect in

the rejecting conpacting state. If a mpjority of conpacting

states reject a rule, then such rule shall have no further

force and effect in any conpacting state.

(5) \When prescribing a rule or operating procedure,

t he conm ssi on shal l:

(a) Effect publication of the proposed rul enaking,

stating with particularity the text of the rule or operating

procedure which is proposed and the reason for the proposed

rul e or operating procedure.

(b) Allow persons to subnit witten data, facts,

opi ni ons, and argunents, which information shall be publicly

avai l abl e.
(c) Provide an opportunity for an infornmal hearing.

(d) Adopt a final rule or operating procedure and its

effective date, if appropriate, based on the rul enaking

record.
(6) Not later than 60 days after a rule or operating

procedure is adopted, any interested person may file a

petition in a court of conpetent jurisdiction where the

comm ssion's principal office is located for judicial review

of such rule or operating procedure. If the court finds that
15
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1| the coimmission's action is not supported by substanti al

2 | evidence in the rul emaki ng record, the court shall hold the

3| rule unlawful and set it aside.

4

5 ARTI CLE VI 1]

6

7 OVERSI GHT AND DI SPUTE RESOLUTI ON BY THE COWM SSI ON. - -
8 (1) The commission shall oversee the adninistration

9 | and operations of receiverships in conpacting states, and

10 | shall nonitor receiverships being adninistered in

11 | nonconpacting states which nay significantly affect conpacting
12 | states.

13 (2) To aid its nonitoring, oversight, and coordination
14 | responsibilities, the comission shall establish operating

15 | procedures requiring each nenber to submit witten reports to
16 | the comi ssion as foll ows:

17 (a) Aninitial report to the commi ssion upon a finding
18 | or other official action by the conpacting state that grounds
19 | exist for receivership of an insurer doing business in nore
20| than one state. Thereafter, reports shall be subnitted

21 | periodically and as otherw se required pursuant to the

22 | conmi ssion's operating procedures. The conmi ssion shall be

23| entitled to receive notice of, and shall have standing to

24 | appear in, conpacting states' receiverships.

25 (b) An initial report of the status of any insurer

26 | within a reasonable tinme after the initiation of a

27 | receivership.

28 (3) The commission shall adopt operating procedures

29 | requiring receivers to subnmt to the conmission periodic

30| witten reports and such additional infornation and

31| docunentation as the conm ssion may reasonably request. Each

16
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conpacting state's receivers shall establish the capability to

obtain and provide all records, data, and i nfornation required

by the commission in accordance with the conmission's

operati ng procedures.

(4) Except as to privileged records, data, and

information, the |aws of any conpacting state pertaining to

confidentiality or nondi sclosure shall not relieve any

conpacting state commi ssioner of the responsibility to

di scl ose any rel evant records, data, or infornation to the

conm ssion, provided disclosure to the comm ssion shall not be

deened to waive or otherwise affect any confidentiality

requi renment, and further provided the conmi ssion shall be

subj ect to the conpacting state's laws pertaining to

confidentiality and nondi sclosure with respect to all records,

data, and information in its possession

(5) The courts and executive agencies in each

conpacting state shall enforce this conpact and shall take al

actions necessary and appropriate to effectuate the conpact's

purposes and intent. In any receivership or other judicial or

administrative proceeding in a conpacting state pertaining to

the subject matter of this conpact which may affect the

powers, responsibilities, or actions of the conm ssion, the

conm ssion shall be entitled to receive all service of process

in any such proceedi ng, and shall have standing to intervene

in the receivership or proceeding for all purposes.

(6) The conmission shall analyze and correl ate

records, data, information, and reports received from

receivers and guaranty associ ations and shall nake

reconmendations for inproving their perfornmance to the

conpacting states. The commi ssion shall include summary

17
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1| information and data regarding its oversight functions in its
2 | annual report.

3 (7) The commission shall attenpt, upon the request of
4| a nenber, to resolve any disputes or other issues which are

5] subject to this conpact and which nay arise anong conpacting
6 | states and nonconpacti ng st at es.

7 (8) The conpacting states shall report to the

8 | commi ssion on issues or activities of concern to them and

9| cooperate with and support the comission in the di scharge of
10| its duties and responsibilities.

11 (9) The conmission shall adopt an operating procedure
12 | providing for binding dispute resolution for disputes anong
13 | receivers.

14 (10) The conmission shall facilitate voluntary dispute
15| resol ution for disputes anbng guaranty associ ati ons and

16 | receivers.

17

18 ARTI CLE | X

19

20 RECEI VERSHI P FUNCTI ONS OF THE COW SSI ON. - -

21 (1) The commission has authority to act as receiver of
22 | any insurer doniciled, engaged in, or doing business in a

23 | conpacting state upon the request of the conmi ssioner of such
24 | conpacting state, or as otherwi se provided in this conpact.
25 (a) The commission as receiver shall have all powers
26 | and duties pursuant to the receivership |laws of the

27 | donmiciliary state.

28 (b) The conmission shall maintain accounts of receipts
29 | and di sbursenents of the estates consistent with the

30 | accounting practices and procedures set forth in the byl aws.
31

18
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1 (c) The commission shall cause an annual audit of each
2| estate for which it is acting as receiver to be conducted by
3| an i ndependent certified public accountant. The costs and

4 | expenses of such audit shall be paid as adnministrative

5| expenses fromthe assets of the estate. The conmmi ssi on shal

6 | not cause an annual audit to be conducted of any estate which
7| lacks sufficient assets to conduct such audit.

8 (d) The commission as receiver is authorized to

9| delegate its receivership duties and functions and to

10 | effectuate such del egation through contracts with others.

11 (2) The commission shall act as receiver of any

12 | insurer domciled or doing business in a conpacting state in
13| the event that the nenber acting as receiver in that

14 | conpacting state fails to conply with adopted conmi ssion rul es
15| or operating procedures. The conmission shall notify such

16 | nenber in witing of his or her nonconpliance with com ssion
17 | rul es or operating procedures and, if the nenber acting as

18 | receiver fails to renedy such nonconpliance within 10 days

19 | after his or her receipt of such notification, the com ssion
20 | may petition the supervising court before which such

21 | receivership is pending for an order substituting and

22 | appointing the commi ssion as receiver of the estate.

23 (3) The conmission shall not act as receiver of an

24 | estate which appears to |lack sufficient assets to fund such
25 | recei vership unless the conpacting state nmkes provisions for
26 | the paynent of the estate's administrative expenses

27 | satisfactory to the conmi ssion

28 (4) The commission may act as deputy receiver for any
29 | insurer donmiciled or doing business in a nonconpacting state
30| in accordance with such state's | aws, upon request of that

31

19
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nonconpacti ng state's comi ssi oner and approval of the

conmi ssi on.
(5) Wth respect to receiverships pending in a

conpacting state on the effective date of the enactnent of

this conpact by the conpacting state:

(a) The commission may act as receiver of an insurer

upon the request of that conpacting state's nenber and

approval of the conmm ssion.

(b) The commission shall oversee, nonitor, and

coordinate the activities of all receiverships pending in that

conpacting state regardl ess of whether the conmmission is

acting as receiver of estates in the conpacting state.

ARTI CLE X

FI NANCE. - -
(1) The commission shall pay or provide for the

payrment of the reasonabl e expenses of its establishnment and

organi zati on.

(2) Except as otherwi se provided in this conpact or hy

act of the comni ssion, the costs and expenses of each

conpacting state shall be the sole and excl usive

responsibility of the respective conpacting state. The

conm ssion may pay or provide for actual and necessary costs

and expenses for attendance of its nenbers at official

neetings of the comission or its designated committees.

(3) The commission shall levy on and coll ect an annua

assessnent from each conpacting state and each insurer

authori zed to do business in a conpacting state and witing

direct insurance to cover the cost of the internal operations

20
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and activities of the comm ssion and its staff in a tota

anmount sufficient to cover the conm ssion's annual budget.

(a) The aggregate annual assessment anount shall be

all ocated 75 percent to insurers, hereinafter referred to as

the insurers' portion, and 25 percent to conpacting states,

hereinafter referred to as the conpacting states' portion. The

i nsurers' portion shall be allocated to each insurer by the

percentage derived froma fraction, the nunerator of which

shall be the gross direct witten prem umreceived on that

insurer's business in all conpacting states and the

denoni nat or of which shall be the gross direct witten prem um

received by all insurers on business in all conpacting states.

The conpacting states' portion shall be allocated to each

conpacting state by the percentage derived froma fraction

the nunerator of which shall be the gross direct witten

premiumreceived by all insurers on business in that

conpacting state and the denonminator shall be the gross direct

witten premumreceived on all insurers on business in al

conpacting states. Each conpacting state's portion shall be

funded as provided by the legislature of that conpacting

state. In no event shall an insurer's assessnent be | ess than

$50 or nore than $25,000; provided, that affiliated insurers

conbi ned assessnments shall not exceed $50, 000. Upon the

request of an insurer, the conmm ssion may exenpt or defer the

assessnent of any insurer, if such assessnent woul d cause the

insurer's financial inpairnent.

(b) These assessnents shall not be used to pay any

costs or expenses incurred by the comrission and its staff

acting as receiver of estates. Such costs and expenses shal

be payable fromthe assets of the estates as provided by | aw,

except as otherwi se provided in this conpact.
21
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(c) Each insurer authorized to do business in a

conpacting state shall tinely pay assessnents to the

conm ssion. Failure to pay such assessnments shall not be

grounds for the revocation, suspension, or denial of an

insurer's authority to do business but shall subject the

insurer to suit by the conmm ssion for recovery of any

assessnent due, attorney's fees, and costs, together with

interest fromthe date the assessnent is due at a rate of 10

percent per annum and to civil forfeiture in an anount to be

determ ned by the conmissioner of that conpacting state in

which the insurer received the greatest premiumin the year

next preceding the first year for which the insurer shall be

del i nquent in payment of assessnents.

(4) The commission shall be reinbursed in the

following manner for the costs and expenses incurred by the

conmi ssion and its staff acting as receiver of estates to the

extent that an insurer's assets may be insufficient for the

effective adm nistration of its estate:

(a) If the insurer is domciled in a conpacting state,

the estate shall be closed unless that conpacting state makes

provi sions for reinbursing the conmi ssion

(b) If the insurer is unauthorized to do business in a

conpacting state or if the insurer is domciled in a

nonconpacti ng state and subject to ancillary receivership, the

conm ssion and such state shall make provisions for

rei mbursing the comni ssion prior to the conm ssi on becom ng

recei ver of such insurer

(5) To fund the cost of the initial operations of the

comm ssion until its first annual budget is adopted and

rel at ed assessnents have been nmade, contributions from

conpacting states and others may be accepted and a one-tine
22
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assessnent on insurers doing a direct insurance business in

t he conpacting states may be made not to exceed $450 per

i nsurer.
(6) The commission's adopted budget for a fiscal year

shal |l not be approved until it has been subject to notice and

comment as set forth in Article VII. The budget shal

determ ne the anmpbunt of the annual assessnent. The conmi ssion

may accunul ate a net worth not to exceed 30 percent of its

t hen annual cost of operation to provide for contingencies and

events not contenpl ated. These accunul ated funds shall be held

separately and shall not be used for any other purpose. The

conm ssion's budget nmay include a provision for a contribution

to the conmi ssion's net worth.

(7) The conmmission shall be exenpt fromall taxation

in and by the conpacting states.

(8) The commission shall not pledge the credit of any

conpacting state, except by and with the appropriate | ega

authority of that conpacting state.

(9) The commission shall keep conplete and accurate

accounts of all its internal receipts, including grants and

donati ons, and di sbursenents of all funds, other than

receivership assets, under its control. The internal financial

accounts of the conm ssion shall be subject to the accounting

procedures established under its bylaws. The fi nanci al

accounts and reports, including the systemof interna

controls and procedures, of the conm ssion shall be audited

annual ly by an independent certified public accountant. Upon

the determination of the commission, but no less frequently

than every 3 years, the review of such i ndependent auditor

shal | include a nanagenent and performance audit of the

conm ssion. The report of such i ndependent audit shall be nmde
23
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1| available to the public and shall be included in and becone

2| part of the annual report of the comr ssion to the Governors

3] and legislatures of the conpacting states. The conmi ssion's

4 | internal accounts, any workpapers related to any interna

5] audit, and any workpapers related to the i ndependent audit

6 | shall be confidential, provided such materials shall be made

7| available, in conpliance with the order of any court of

8 | conpetent jurisdiction and pursuant to such reasonable rul es

9| as the conmi ssion shall adopt, to any comm ssi oner or Governor

10| of a conpacting state, or their duly authorized

11 | representatives.

12 (10) No conpacting state shall have any claimto or

13 | ownership of any property held by or vested in the comn ssion

14 | or the conmission acting as receiver or to any other

15| conmission funds held pursuant to the provisions of this

16 | conpact.

17

18 ARTI CLE Xl

19

20 COWPACTI NG STATES; EFFECTI VE DATE AND AMENDMENT. - -

21 (1) Any state is eligible to beconme a conpacting

22 | state.

23 (2) The conpact shall becone effective and binding

24 | upon |l egislative enactnent of the conpact into | aw by two

25| conpacting states. Thereafter, it shall becone effective and

26 | binding as to any other conpacting state upon enactnent of the

27 | conpact into law by that state.

28 (3) Anendnents to the conpact nay be proposed by the

29 | conmi ssion for enactnent by the conpacting states. No

30 | anendnent shall becone effective and bi ndi ng upon the

31| conmi ssion and the conpacting states unless and until it is
24
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1| enacted into | aw by unani nous consent of the conpacting

2| states.

3

4 ARTI CLE XI |

5

6 W THDRAWAL, DEFAULT, AND TERM NATI ON. - -

7 (1) Once effective, the conpact shall continue in

8| force and remai n bindi ng upon each and every conpacting state,
9| provided that a conpacting state may withdraw fromthe conpact
10| by enacting a |law specifically repealing the statute which

11 | enacted the conpact into law in such state.

12 (2) The effective date of withdrawal is the effective
13 | date of the repeal, provided that the repeal shall not apply
14 | to any receiverships, for which the conmission is acting as
15| receiver, pending on the date of the repeal except by nutua
16 | agreenent of the comm ssion and the withdrawi ng state.

17 (3) The withdrawing state shall imediately notify the
18 | chairperson of the conmmission in witing upon the introduction
19| of legislation repealing this conpact in the w thdraw ng

20 | state.

21 (4) The commission shall notify the other conpacting
22 | states of the withdrawing state's intent to withdraw within 60
23 | days after its receipt thereof.

24 (5) The withdrawing state is responsible for al

25 | assessnents, obligations, and liabilities incurred through the
26 | effective date of withdrawal, including any obligations, the
27 | performance of which extend beyond the effective date of

28 | withdrawal , except to the extent those obligations may have
29 | been rel eased or relinqui shed by nutual agreenent of the

30| commi ssion and the withdrawi ng state. Notwi t hstandi ng the

31| foregoing, the withdrawing state is responsible for the costs

25
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and expenses of its estates subject to this conpact pendi ng on

the date of repeal. The comission and the other estates

subject to this conpact shall not bear any costs and expenses

related to the withdrawing state's estates unl ess ot herwi se

nut ual | y agreed upon between the conmi ssion and the

wi t hdrawi ng state.

(6) Reinstatenent followi ng wthdrawal of any

conpacting state shall occur upon the withdrawi ng state

reenacting the conpact or upon such |later date as deternined

by the comi ssi on.

(7) |If the conmission determines that any conpacting

state has at any tine defaulted in the perfornmance of any of

its obligations or responsibilities under this conpact, or the

byl aws and adopted rules, all rights, privileges, and benefits

conferred by this conpact and any agreenents entered into

pursuant to this conpact shall be suspended fromthe effective

date of default as fixed by the comm ssion. The grounds for

default include, but are not limted to, failure of a

conpacting state to performsuch obligations or

responsibilities and any other grounds designated in

conm ssion rules. The conmission shall imediately notify the

defaulting state in witing of the defaulting state's

suspensi on pending a cure of the default. The comni ssi on shal

stipulate the conditions and the tine period within which the

defaulting state nmust cure its default. |If the defaulting

state fails to cure the default within the tine period

specified by the commission, the defaulting state shall be

ternminated fromthe conpact upon an affirnmative vote of a

majority of the conpacting states and all rights, privileges,

and benefits conferred by this conpact shall be term nated

fromthe effective date of term nati on.
26
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(8) Wthin 60 days after the effective date of
ternmnation of a defaulting state, the conm ssion shall notify

the Governor and the majority and minority | eaders of the

defaulting state's |legislature of such term nation.

(9) The ternmination of a defaulting state shall apply

to all receiverships, for which the conmission is acting as

receiver, pending on the effective date of ternination except

by mutual agreenent of the conmm ssion and the defaulting

state.
(10) The defaulting state is responsible for al

assessnents, obligations, and liabilities incurred through the

effective date of ternmination and is responsible for the costs

and expenses relating to its estates subject to this conpact

pendi ng on the date of the termnation. The conm ssion and the

ot her estates subject to this conpact shall not bear any costs

relating to the defaulting state's estates unl ess ot herwi se

nut ual | y agreed upon between the conmission and the defaulting

state.
(11) Reinstatenent following ternination of any

conpacting state requires both a reenactnent of the conpact by

the defaulting state and the approval of the conm ssion

pursuant to the rules.

(12) The conpact dissolves effective upon the date of

the withdrawal or default of the conpacting state which

reduces nenbership in the conpact to one conpacting state.

(13) Upon the dissolution of this conpact, the conpact

becones null and void and shall be of no further force or

effect, and the business and affairs of the conm ssi on shal

be wound up and any surplus funds shall be distributed in

accordance with the byl aws.

27
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1 ARTI CLE XI |

2

3 SEVERABI LI TY AND CONSTRUCTI ON. - -

4 (1) The provisions of this conpact are severable, and
5]if any phrase, clause, sentence or provision is deened

6 | unenforceabl e, the remnining provisions of the conpact shal
7 | be enforceabl e.

8 (2) The provisions of this conpact shall be liberally
9| construed to effectuate its purposes.

10

11 ARTI CLE XI'V

12

13 Bl NDI NG EFFECT OF COVPACT AND OTHER LAWS. - -

14 (1) Nothing herein prevents the enforcenent of any

15| other |law of a conpacting state that is not inconsistent with
16 | this conpact.

17 (2) Al conpacting states' laws conflicting with this
18 | conpact are superseded to the extent of the conflict.

19 (3) Al lawful actions of the conmi ssion, including
20| all rules and operating procedures adopted by the conm ssion
21| are binding upon the conpacting states.
22 (4) Al agreenents between the comi ssion and the
23 | conpacting states are binding in accordance with their terns.
24 (5) Upon the request of a party to a conflict over
25| neaning or interpretation of conm ssion actions, and upon a
26 | mpjority vote of the conpacting states, the conm ssion may
27 | i ssue advi sory opinions regardi ng such neani ng or
28 | interpretation.
29 (6) |If any provision of this conpact exceeds the
30| constitutional linmts inposed on the |egislature of any
31| conpacting state, the obligations, duties, powers, or

28
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1| jurisdiction sought to be conferred by such provision upon the
2 | commi ssion shall be ineffective and such obligations, duties,
3| powers, or jurisdiction shall remain in the conpacting state
4 | and shall be exercised by the agency thereof to which such
5] obligations, duties, powers, or jurisdiction are del egated
6| bylaw in effect at the tine this conpact becones effective.
7 Section 2. This act shall take effect October 1, 1999.
8
9 EE IR b I b b I S O b S S b b S S b S S b I
10 LEG SLATI VE SUMVARY
11 ) )
Enacts the Interstate | nsurance Receivership Conpact to
12 pronmote, develop, and facilitate orderly, efficient, cost
effective, and uniforminsurer receiverships |aws and
13 operati ons anobng conpacting states and to coordi nate
i nteraction between I nsurer receivership and guaranty
14 fund operations.  Creates the Interstate I|Insurance
Recei vershi p Comm ssion. Provides for the performance of
15 related functions which are consistent with the state
requl ation of the business of insurance pursuant to the
16 McCarran- Ferguson Act. (See bill for details.)
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
29
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