CS/HB 121, Second Engrossed

1 Abill to be entitled
2 An act relating to sentencing; creating the
3 "Three-Stri ke Violent Felony O fender Act”;
4 anending s. 775.082, F.S.; redefining the term
5 "prison rel easee reoffender"; revising
6 | egislative intent; anmending s. 775.084, F.S.
7 relating to sentencing of habitual felony
8 of fenders, habitual violent felony offenders,
9 and violent career crininals; redefining the
10 terns "habitual felony offender"” and "habitua
11 violent felony offender"; revising the
12 alternative tine periods within which the
13 habi tual felony offender or habitual violent
14 felony offender could have committed the fel ony
15 to be sentenced; providing that the felony to
16 be sentenced coul d have been conmitted either
17 whil e the defendant was serving a prison
18 sentence or other sentence, or within 5 years
19 of the defendant's release froma prison
20 sentence, probation, community control, or
21 ot her sentence, under specified circunstances
22 when the sentence was inposed as a result of a
23 prior conviction for a felony, enunerated
24 felony, or other qualified offense; renoving
25 certain references to "commitnment" and
26 ot herwi se conform ng terninol ogy; providing
27 that the placing of a person on probation
28 wi t hout an adjudication of guilt shall be
29 treated as a prior conviction regardl ess of
30 when the subsequent of fense was conmmitt ed;
31 renpoving certain requirements that, in order to
1
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1 be counted as a prior qualifying felony, for

2 pur poses of designation as an habitual felony

3 of fender, the felony nust have resulted in a

4 prior conviction sentenced separately from any

5 ot her felony conviction counted as a prior

6 felony; defining "three-tine violent fel ony

7 of fender"; requiring conviction as an adult of

8 a felony in at |least 2 separate and distinct

9 i ncidents and sentencing events; providing a
10 category of enunerated felony offenses within
11 the definition; requiring the court to sentence
12 a defendant as a three-tine violent felony
13 of fender and inpose certain nmandatory m ni mum
14 terns of inprisonnent under specified
15 ci rcunst ances when the defendant is to be
16 sentenced for conmitting or attenpting to
17 commt, any of the enunerated felony offenses
18 and the defendant has previously been convicted
19 of committing or attenpting to commit, any two
20 of the enunerated fel ony of fenses; providing
21 penal ties; providing procedures and criteria
22 for court determination if the defendant is a
23 three-tine violent felony offender; providing
24 for sentencing as a three-tine violent felony
25 of fender; providing nmandatory term of
26 i mprisonnent for life when the three-tine
27 violent felony offense for which the defendant
28 is to be sentenced is a felony punishabl e by
29 life; providing mandatory prison termof 30
30 years when the three-tine violent felony
31 offense is a first degree felony; providing

2
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1 mandat ory prison termof 15 years when the
2 three-tine violent felony offense is a second
3 degree felony; providing mandatory prison term
4 of 5 years when the three-tine violent felony
5 offense is a third degree felony; providing for
6 construction; providing that certain sentences
7 i mposed before July 1, 1999, are not subject to
8 s. 921.002, F.S., relating to the Crininal
9 Puni shnent Code; providing for ineligibility of
10 a three-tinme violent felony offender for
11 parol e, control release, or early rel ease;
12 anendi ng ss. 784.07 and 784.08, F.S.; providing
13 mninumterns of inprisonnent for persons
14 convi cted of aggravated assault or aggravated
15 battery of a |law enforcenent officer or a
16 person 65 years of age or older; anending s.
17 790. 235, F.S., relating to prohibitions
18 agai nst, and penalties for, unlawful possession
19 or other unlawful acts involving firearm
20 el ectric weapon or device, or conceal ed weapon
21 by a violent career crininal; conformng cross
22 references to changes nmade by the act; creating
23 S. 794.0115, F.S.; defining "repeat sexua
24 batterer"; providing within the definition a
25 category of enunerated felony offenses in
26 violation of s. 794.011, F.S., relating to
27 sexual battery; requiring the court to sentence
28 a defendant as a repeat sexual batterer and
29 i npose a 10-year mandatory mi ni num term of
30 i mprisonnent under specified circunstances when
31 the defendant is to be sentenced for commtting
3
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1 or attenpting to commit, any of the enunerated
2 felony violations of s. 794.011, F.S., and the
3 def endant has previously been convicted of
4 committing or attenpting to commt, any one of
5 certain enunerated felony offenses involving
6 sexual battery; providing penalties; providing
7 procedures and criteria for court deternination
8 if the defendant is a repeat sexual batterer
9 providing for sentencing as a repeat sexua
10 batterer; providing for construction; anending
11 S. 794.011, F.S., to conformreferences to
12 changes nmade by the act; anending s. 893. 135,
13 F.S.; redefining the offense of trafficking in
14 cannabi s to include unlawful sal e, purchase,
15 manuf acture, delivery, bringing into the state
16 or possession of cannabis in excess of 25
17 pounds or 300 cannabis plants; providing
18 mandat ory mini mum prison terns and nmandatory
19 fine amounts for trafficking in specified
20 guantities of cannabis, cocaine, or illega
21 drugs; providing for sentencing pursuant to the
22 Crimnal Puni shment Code of offenders convicted
23 of trafficking in specified quantities of
24 cannabi s; providing penalties; reenacting s.
25 397.451(7), F.S., relating to the prohibition
26 agai nst di ssem nation of state funds to service
27 providers convicted of certain offenses, s.
28 782.04(4)(a), F.S., relating to nurder, s.
29 893.1351(1), F.S., relating to | ease or rent
30 for the purpose of trafficking in a controlled
31 substance, s. 903.133, F.S., relating to the
4
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prohi bition agai nst bail on appeal for certain
felony convictions, s. 907.041(4)(b), F.S.
relating to pretrial detention and rel ease, s.
921.0022(3)(g), (h), and (i), F.S., relating to
the Crininal Puni shnent Code offense severity
ranki ng chart, s. 921.0024(1)(b), F.S.
relating to the Crimnal Punishnent Code

wor ksheet conput ati ons and scoresheets, s.
921.142(2), F.S., relating to sentencing for
capital drug trafficking felonies, s. 943. 0585,
F.S., relating to court-ordered expunction of
crimnal history records, and s. 943.059, F.S.
relating to court-ordered sealing of crimna
hi story records, to incorporate said anmendnent
in references; anending s. 943. 0535, F. S
relating to aliens and crimnal records;
requiring clerk of the courts to furnish
crimnal records to United States inm gration
officers; requiring state attorney to assi st
clerk of the courts in determ ning which
defendants are aliens; requiring the Governor
to place public service announcenents
expl ai ning the provisions of this act;
providing an effective date.

WHEREAS, in 1996, Florida had the highest violent crine

rate of any state in the nation, exceeding the nationa
average by 66 percent, and

WHEREAS, although this state possessed the highest

state violent crine rate in 1996 in the nation, the
incarceration rate in this state in 1996 was | ess than the

5
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incarceration rate in at | east el even other states, all of
which had a lower violent crine rate than the rate in this
state, and

VWHEREAS, since 1988, crimnals in this state have
committed at least 1.6 million violent crinmes against
Fl oridians and visitors to this state, and

WHEREAS, the per capita violent crine rate has
increased 86 percent in this state in the |l ast 25 years, and

WHEREAS, in fiscal year 1996-1997, over 16, 000 viol ent
felons in this state were sentenced to probation, comunity
control, and other punishnents that did not incarcerate the
violent felon for the nmaxi mum prison term authorized by | aw,
and

WHEREAS, during that sane fiscal year, |ess than 9,900
violent felons were sentenced to prison, while during that
sane period crimnals conmitted approxi nately 150, 000 vi ol ent
f el oni es, and

VWHEREAS, in this state, as of June 30, 1997, nore
violent felons were on probation, community control, contro
rel ease, or parole, than were in state prison, and

WHEREAS, in 1997, only 15.6 percent of all persons
convicted of a felony were sentenced to state prison, the
second | owest rate of incarcerated felons since 1984, and

VWHEREAS, the rate of incarcerated felons has declined
seven out of the last eight years, and

WHEREAS, since fiscal year 1993-1994, the per capita
prison population rate in this state has increased 10 percent
and the proportion of violent offenders incarcerated in state
prison has increased 5 percent, and

WHEREAS, since 1995, the Florida Legislature has
enacted stronger crininal punishnent |aws, including requiring

6
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1| all prisoners to serve 85 percent of their court-inposed
2 | sentences, and
3 VHEREAS, since 1994, the violent crine rate in this
4| state has decreased 9.8 percent, and
5 WHEREAS, the Legislature previously has found that a
6 | substantial and disproportionate nunber of serious crines are
7| committed in this state by a relatively small nunber of repeat
8| and violent felony offenders, that priority should be given to
9| the incarceration of career crimnals for extended prison
10| terns, and that, in the case of violent career crimnals, such
11 | extended ternms nust include substantial mininumterns of
12 | i nprisonnent, and
13 WHEREAS, as of June 30, 1997, only 71 designated
14 | "violent career crimnals" have been sentenced to nandatory
15| prison terns, out of a prison popul ation of over 65,000 state
16 | inmates; and this nunber does not approach the true nunber of
17 | repeat violent felony offenders in this state, and
18 VWHEREAS, to be sentenced as a "viol ent career
19| crimnal," a felon nust be convicted of at |east four violent,
20| forcible, or serious felonies and nust have served a prison
21| term and
22 WHEREAS, current |aw does not require the courts to
23 | i npose mandatory prison terns on violent felons who commit
24 | three violent felonies, and these three-tine violent felony
25 | of fenders should be sentenced to mandatory naxi num prison
26 | terns to protect citizens of this state and visitors, and
27 WHEREAS, studies such as the recent report issued by
28 | the National Center for Policy Analysis, "Does punishnment
29 | deter?", indicate that recent crine rates have decli ned
30 | because of the increasing nunber of incarcerated felons, and
31
7
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1 VWHEREAS, since California enacted "three strike"
2| legislation in 1994 that requires courts to i npose nmandatory
3| prison terms on repeat felony offenders convicted of three
4| serious crines, that state has experienced significant
5| reductions in violent crine, and overall crine rates, and
6 WHEREAS, a study by the RAND Corporation estinmates that
7| the enforcenent of this California legislation will reduce
8| serious crinme in California conmtted by adults between 22 and
9| 34 percent, and
10 WHEREAS, the enactnent and enforcenent of |egislation
11)in Florida that requires courts to inpose nmandatory prison
12 | ternms on three-tine violent felony offenders will inprove
13 | public safety by incapacitating repeat offenders who are nost
14 | likely to nurder, rape, rob, or assault innocent victins in
15| our conmmunities, and
16 WHEREAS, i nposing rmandatory prison terns on three-tine
17 | violent felony offenders will prevent such offenders from
18 | conmitting nore crines in our comunities, and likely
19 | accelerate recent declines in the violent crinme rate in this
20 | state, NOW THEREFORE
21
22| Be It Enacted by the Legislature of the State of Florida:
23
24 Section 1. This act may be cited as the "Three-Strike
25| Violent Felony Ofender Act."
26 Section 2. Paragraphs (a) and (d) of subsection (9) of
27 | section 775.082, Florida Statutes, 1998 Suppl enent, are
28 | anended to read.
29 775.082 Penalties; applicability of sentencing
30 | structures; nmandatory m ni mum sentences for certain
31| reof fenders previously rel eased from prison.--
8
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(9)(a)l. "Prison rel easee reoffender" neans any
def endant who conmits, or attenpts to commit:
a. Treason;
Mur der ;
Mansl aught er ;
Sexual battery;
Carj acki ng;
Hone- i nvasi on robbery;
Robbery;

Arson;

>oQ " 0 o O T

Ki dnappi ng;
j. Aggravated assault with a deadly weapon;

k. Aggravated battery;

| . Aggravated stalking;

m Aircraft piracy;

n. Unlawful throw ng, placing, or discharging of a
destructive devi ce or bonb;

0. Any felony that involves the use or threat of
physical force or violence against an individual

p. Arned burglary;

g. Burglary of an occupied structure or dwelling; or

r. Any felony violation of s. 790.07, s. 800.04, s.
827.03, or s. 827.071

within 3 years of being released froma state correctional
facility operated by the Departnent of Corrections or a
private vendor.

2. "Prison rel easee reoffender" al so neans any

def endant who conmits or attenpts to conmmt any offense |listed

in subparagraph (a)l.a.-r. while the defendant was serving a

pri son sentence or on escape status froma state correctiona

9

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N O O DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPRER O

CS/HB 121, Second Engrossed

facility operated by the Departnent of Corrections or a

private vendor.

3.2- If the state attorney determ nes that a defendant
is a prison rel easee reoffender as defined in subparagraph 1.
the state attorney may seek to have the court sentence the
defendant as a prison rel easee reoffender. Upon proof fromthe
state attorney that establishes by a preponderance of the
evi dence that a defendant is a prison rel easee reoffender as
defined in this section, such defendant is not eligible for
sent enci ng under the sentencing guidelines and nust be
sentenced as fol |l ows:

a. For a felony punishable by life, by a term of
i mprisonnent for life;

b. For a felony of the first degree, by a term of
i mprisonnent of 30 years;

c. For a felony of the second degree, by a term of
i mprisonnent of 15 years; and

d. For a felony of the third degree, by a term of
i mprisonnent of 5 years.

(d)1. It is the intent of the Legislature that
of fenders previously released fromprison who neet the
criteria in paragraph (a) be punished to the fullest extent of
the law and as provided in this subsection, unless the state

attorney deternines that any—eof—thefoHowng—eireurstances
extst+—

10
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tt——other extenuating circunstances exist which
preclude the just prosecution of the offender, including

whet her the victi mrecommends that the of fender be sentenced

as provided in this subsection.

2. For every case in which the offender neets the
criteria in paragraph (a) and does not receive the nmandatory
m ni nrum prison sentence, the state attorney nust explain the
sentencing deviation in witing and place such explanation in
the case file nmaintained by the state attorney. On a quarterly
basis, each state attorney shall subnit copies of deviation
nmenor anda regardi ng offenses conmitted on or after the
effective date of this subsection, to the president of the
Fl orida Prosecuting Attorneys Association, Inc. The
associ ation nust nmaintain such infornmati on, and nake such
information available to the public upon request, for at |east
a 10-year period.

Section 3. Section 775.084, Florida Statutes, 1998
Suppl enent, is anended to read:

775.084 Violent career crimnals; habitual felony
of fenders and habitual violent felony offenders; three-tine
vi ol ent felony offenders; definitions; procedure; enhanced

penal ties or mandatory mnini num prison terns. --
(1) As used in this act:
(a) "Habitual felony offender" nmeans a defendant for

whom the court nay inpose an extended term of inprisonnent, as
provided in paragraph (4)(a), if it finds that:

11
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1. The defendant has previously been convicted of any
conbi nati on of two or nore felonies in this state or other
qgual i fi ed of fenses.

2. The felony for which the defendant is to be
sent enced was conmitted:

a. Wiile the defendant was serving a prison sentence
or other sentence, or court-ordered or lawfully inposed

supervi sion that is eemmtaent i nposed as a result of a prior

conviction for a felony or other qualified offense; or

b. Wthin 5 years of the date of the conviction of the
defendant's last prior felony or other qualified offense, or
within 5 years of the defendant's release froma prison
sentence, probation, community control, control rel ease,

conditional release, parole or court-ordered or lawfully

i nposed supervision or other sentence that is commtrent

i mposed as a result of a prior conviction for a felony or
other qualified offense, whichever is later

3. The felony for which the defendant is to be
sentenced, and one of the two prior felony convictions, is not
a violation of s. 893.13 relating to the purchase or the
possession of a controlled substance.

4. The defendant has not received a pardon for any
felony or other qualified offense that is necessary for the
operation of this paragraph

5. A conviction of a felony or other qualified offense
necessary to the operation of this paragraph has not been set
aside in any postconviction proceedi ng.

(b) "Habitual violent felony offender" neans a
defendant for whomthe court may inpose an extended term of
i mprisonnent, as provided in paragraph (4)(b), if it finds
t hat:

12
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1. The defendant has previously been convicted of a

felony or an attenpt or conspiracy to comit a felony and one
or nore of such convictions was for

Aggravat ed child abuse;

a. Arson;

b. Sexual battery;
c. Robbery;

d. Ki dnappi ng;

e.

f.

Aggr avat ed abuse of an elderly person or disabled
adul t ;

g. Aggravated assault with a deadly weapon;

h. Mirder;

i. Mansl aughter;

j. Aggravated mansl aughter of an elderly person or
di sabl ed adul t;

k. Aggravated mansl aughter of a child;

. Unlawful throw ng, placing, or discharging of a
destructive devi ce or bonb;

m Arned burglary;

n. Aggravated battery; or

0. Aggravated stal ki ng.

2. The felony for which the defendant is to be
sent enced was conmitted:

a. Wiile the defendant was serving a prison sentence
or other sentence, or court-ordered or lawfully inposed

supervi sion that is eemmtwent i nposed as a result of a prior

conviction for an enunerated fel ony; or

b. Wthin 5 years of the date of the conviction of the
| ast prior enunerated felony, or within 5 years of the
defendant's release froma prison sentence, probation

community control, control release, conditional release

13
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1| parole, or court-ordered or lawfully inposed supervision or

2 | other sentence that is eenmtwent inposed as a result of a

3| prior conviction for an enunerated felony, whichever is later.
4 3. The defendant has not received a pardon on the

5] ground of innocence for any crine that is necessary for the

6 | operation of this paragraph

7 4. A conviction of a crime necessary to the operation
8 | of this paragraph has not been set aside in any postconviction
9 | proceedi ng.

10 (c) "Three-tine violent felony offender" neans a

11 | defendant for whomthe court nust inpose a mandatory nini num
12 | termof inprisonnent, as provided in paragraph (4)(c), if it
13| finds that:

14 1. The defendant has previously been convicted as an
15 ) adult of a felony, or an attenpt to conmmit a felony, in a

16 | mi ni nrum of two distinct and separate incidents and sentencing
17 | events for:

18 a. Arson;

19 b. Sexual battery;
20 c. Robbery;
21 d. Kidnappi ng;
22 e. Aggravated child abuse;
23 f. Aggravated abuse of an elderly person or disabled
24 | adul t;
25 g Aggravated assault with a deadly weapon;
26 h Mur der
27 i . Mansl aught er
28 j. Aggravated mansl aughter of an elderly person or
29 | di sabl ed adul t;
30 k. Aggravated nmansl aughter of a child
31

14
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1 I. Unlawful throw ng, placing, or discharging of a

2 | destructive device or bonb;

3 m Arned burgl ary;

4 n Aggr avat ed battery;

5 0 Aggr avat ed st al ki ng;

6 p. Home invasion/robbery;

7 q Carj acki ng; or

8 r An offense which is in violation of a | aw of any

9] other jurisdiction if the elenents of the offense are

10 | substantially simlar to the elenents of any fel ony offense
11 | enunerated i n sub-subparagraphs a.-q., or an attenpt to conmit
12 | any such fel ony offense.

13 2. The felony for which the defendant is to be

14 | sentenced is one of the felonies enunerated in

15 | sub-subparagraphs 1.a.-q. and was conmi tted:

16 a. Wiile the defendant was serving a prison sentence
17 | or other sentence inposed as a result of a prior conviction
18 | for any offense enunerated in sub-subparagraphs 1l.a.-r.; or
19 b. Wthin 5 years after the date of the conviction of
20| the last prior offense enunerated in sub-subparagraphs
21| 1.a.-r., or within 5 years after the defendant's rel ease from
22 | a prison sentence, probation, community control, or other
23 | sentence inposed as a result of a prior conviction for any
24 | of fense enunerated in sub-subparagraphs 1.a.-r., whichever is
25| later.
26 3. The defendant has not received a pardon on the
27 | ground of innocence for any crine that is necessary for the
28 | operation of this paragraph
29 4. A conviction of a crime necessary to the operation
30| of this paragraph has not been set aside in any postconviction
31 | proceedi ng.

15
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1 (d)fe)y "Violent career crimnal"™ nmeans a defendant for
2 | whom the court nust inpose inprisonment pursuant to paragraph
3|1 (4)(d)te)y, if it finds that:
4 1. The defendant has previously been convicted as an
5| adult three or nore tinmes for an offense in this state or
6| other qualified offense that is:
7 a. Any forcible felony, as described in s. 776.08;
8 b. Aggravated stal king, as described in s. 784.048(3)
9| and (4);
10 c. Aggravated child abuse, as described in s
11| 827.03(2);
12 d. Aggravated abuse of an elderly person or disabled
13| adult, as described in s. 825.102(2);
14 e. Lewd, lascivious, or indecent conduct, as described
151 in s. 800. 04;
16 f. Escape, as described in s. 944.40; or
17 g. A felony violation of chapter 790 involving the use
18 | or possession of a firearm
19 2. The defendant has been incarcerated in a state
20| prison or a federal prison
21 3. The primary felony offense for which the defendant
22 |is to be sentenced is a felony enunerated in subparagraph 1
23| and was committed on or after October 1, 1995, and:
24 a. Wiile the defendant was serving a prison sentence
25| or other sentence, or court-ordered or lawfully inposed
26 | supervision that is ecermmtwent i nposed as a result of a prior
27 | conviction for an enunerated fel ony; or
28 b. Wthin 5 years after the conviction of the |ast
29 | prior enunerated felony, or within 5 years after the
30 | defendant's release froma prison sentence, probation
31| community control, control release, conditional release

16
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parole, or court-ordered or lawfully inposed supervision or

ot her sentence that is eommtrent i nposed as a result of a

prior conviction for an enunerated felony, whichever is |ater.
4. The defendant has not received a pardon for any
felony or other qualified offense that is necessary for the
operation of this paragraph
5. A conviction of a felony or other qualified offense
necessary to the operation of this paragraph has not been set
aside in any postconviction proceedi ng.

(e)td)y "Qualified of fense" means any of f ense,
substantially sinmlar in elenents and penalties to an of fense
inthis state, which is in violation of a |law of any other
jurisdiction, whether that of another state, the District of
Colunbia, the United States or any possession or territory
thereof, or any foreign jurisdiction, that was puni shabl e
under the law of such jurisdiction at the tine of its
conmi ssion by the defendant by death or inprisonnent exceedi ng
1 year.

(2) For the purposes of this section, the placing of a
person on probation or conmunity control without an
adj udi cation of guilt shall be treated as a prior conviction

(3)(a) In a separate proceeding, the court shal

determne if the defendant is a habitual felony offender or a
habitual violent felony offender. The procedure shall be as
foll ows:

1. The court shall obtain and consider a presentence
investigation prior to the inposition of a sentence as a

17
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habi tual felony offender or a habitual violent felony
of f ender .

2. Witten notice shall be served on the defendant and
the defendant's attorney a sufficient tine prior to the entry
of a plea or prior to the inposition of sentence in order to
all ow the preparation of a subm ssion on behalf of the
def endant .

3. Except as provided in subparagraph 1., all evidence
presented shall be presented in open court with full rights of
confrontation, cross-exanination, and representati on by
counsel

4. Each of the findings required as the basis for such
sentence shall be found to exist by a preponderance of the
evi dence and shall be appealable to the extent nornmally
applicable to sinilar findings.

5. For the purpose of identification of a habitua
felony offender or a habitual violent felony offender, the
court shall fingerprint the defendant pursuant to s. 921.241.

6. For an offense commtted on or after COctober 1,
1995, if the state attorney pursues a habitual felony offender
sanction or a habitual violent felony offender sanction
agai nst the defendant and the court, in a separate proceeding
pursuant to this paragraph, deternines that the defendant
neets the criteria under subsection (1) for inposing such
sanction, the court nust sentence the defendant as a habitua
felony offender or a habitual violent felony offender, subject
to inmprisonnent pursuant to this section unless the court
finds that such sentence is not necessary for the protection
of the public. If the court finds that it is not necessary
for the protection of the public to sentence the defendant as
a habitual felony offender or a habitual violent felony
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of fender, the court shall provide witten reasons; a witten
transcript of orally stated reasons is permssible, if filed
by the court within 7 days after the date of sentencing. Each
nmont h, the court shall submt to the Ofice of Econonm c and
Denogr aphi ¢ Research of the Legislature the witten reasons or
transcripts in each case in which the court determnes not to
sentence a defendant as a habitual felony offender or a
habitual violent felony offender as provided in this
subpar agr aph.

(b) In a separate proceedi ng, the court shal

determine if the defendant is a three-tinme violent fel ony

of fender. The procedure shall be as foll ows:

1. The court shall obtain and consider a presentence

i nvestigation prior to the inposition of a sentence as a

three-tine violent felony of fender.

2. Witten notice shall be served on the defendant and

the defendant's attorney a sufficient tine prior to the entry

of a plea or prior to the inposition of sentence in order to

all ow the preparation of a subm ssion on behal f of the

def endant .
3. Except as provided in subparagraph 1., all evidence

presented shall be presented in open court with full rights of

confrontation, cross-exanination, and representati on by

counsel
4., Each of the findings required as the basis for such

sentence shall be found to exist by a preponderance of the

evi dence and shall be appealable to the extent nornally

applicable to sinilar findings.

5. For the purpose of identification of a three-tine

violent felony offender, the court shall fingerprint the

def endant pursuant to s. 921.241.

19
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0. For an offense commtted on or after the effective

date of this act, if the state attorney pursues a three-tine

vi ol ent felony offender sanction agai nst the defendant and the

court, in a separate proceedi ng pursuant to this paragraph

determ nes that the defendant neets the criteria under

subsection (1) for inposing such sanction, the court nust

sentence the defendant as a three-tinme violent fel ony

of fender, subject to inprisonnent pursuant to this section as

provided in paragraph (4)(c).

(c)tb)y In a separate proceeding, the court shal
det ermi ne whether the defendant is a violent career crimna
wWith respect to a prinary offense conmmitted on or after
Cctober 1, 1995. The procedure shall be as follows:

1. Witten notice shall be served on the defendant and
the defendant's attorney a sufficient tine prior to the entry
of a plea or prior to the inposition of sentence in order to
all ow the preparation of a subm ssion on behalf of the
def endant .

2. Al evidence presented shall be presented in open
court with full rights of confrontation, cross-exani nation
and representation by counsel

3. Each of the findings required as the basis for such
sentence shall be found to exist by a preponderance of the
evi dence and shall be appeal able only as provided in paragraph

(d) te)-

4. For the purpose of identification, the court shal
fingerprint the defendant pursuant to s. 921.241.

5. For an offense commtted on or after COctober 1,
1995, if the state attorney pursues a violent career crimna
sanction agai nst the defendant and the court, in a separate
proceedi ng pursuant to this paragraph, determ nes that the

20
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1| defendant neets the criteria under subsection (1) for inposing
2 | such sanction, the court nust sentence the defendant as a

3| violent career crimnal, subject to inprisonnent pursuant to

4| this section unless the court finds that such sentence is not
5| necessary for the protection of the public. |If the court

6| finds that it is not necessary for the protection of the

7| public to sentence the defendant as a violent career crimnal
8| the court shall provide witten reasons; a witten transcript
9] of orally stated reasons is permissible, if filed by the court
10| within 7 days after the date of sentencing. Each nonth, the

11 | court shall submit to the Ofice of Econom ¢ and Denographic
12 | Research of the Legislature the witten reasons or transcripts
13| in each case in which the court determines not to sentence a
14 | defendant as a violent career crininal as provided in this

15 | subpar agr aph.

16 (d)fe)y1l. A person sentenced under paragraph (4)(d)f{e)
17 | as a violent career crimnal has the right of direct appeal

18 | and either the state or the defendant may petition the trial
19 | court to vacate an illegal sentence at any tinme. However, the
20 | determination of the trial court to inpose or not to i npose a
21| violent career crinnal sentence is presuned appropriate and
22| no petition or notion for collateral or other postconviction
23| relief may be considered based on an allegation either by the
24 | state or the defendant that such sentence is inappropriate,
25 | i nadequat e, or excessi ve.
26 2. It isthe intent of the Legislature that, with
27 | respect to both direct appeal and collateral review of violent
28 | career crimnal sentences, all clains of error or illegality
29 | be raised at the first opportunity and that no clai mshould be
30| filed nore than 2 years after the judgnent and sentence becane
31| final, unless it is established that the basis for the claim

21
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could not have been ascertained at the tine by the exercise of
due diligence. Technical violations and m stakes at trials and
sent enci ng proceedi ngs involving violent career crimnals that
do not affect due process or fundanental fairness are not
appeal abl e by either the state or the defendant.

3. It is the intent of the Legislature that no funds,
resources, or enployees of the state or its politica
subdi vi si ons be used, directly or indirectly, in appellate or
col l ateral proceedings based on violent career crimna
sent enci ng, except when such use is constitutionally or
statutorily mandat ed

(4)(a) The court, in conformty with the procedure
establ i shed in paragraph (3)(a), may sentence the habitua
felony offender as follows:

1. Inthe case of alife felony or a felony of the
first degree, for life.

2. In the case of a felony of the second degree, for a
term of years not exceeding 30.

3. In the case of a felony of the third degree, for a
term of years not exceeding 10.

(b) The court, in conformty with the procedure
establ i shed in paragraph (3)(a), may sentence the habitua
violent felony offender as follows:

1. Inthe case of alife felony or a felony of the
first degree, for life, and such offender shall not be
eligible for release for 15 years.

2. In the case of a felony of the second degree, for a
term of years not exceeding 30, and such of fender shall not be
eligible for release for 10 years.

22
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1 3. In the case of a felony of the third degree, for a
2| termof years not exceeding 10, and such offender shall not be
3|l eligible for release for 5 years.

4 (c)1. The court, in conformty with the procedure

5| established in paragraph (3)(c), nust sentence the three-tine
6| violent felony offender to a mandatory mi ni numterm of

7| inprisonnent, as follows:

8 a. In the case of a felony punishable by life, to a

9] termof inprisonnment for life;

10 b. In the case of a felony of the first degree, to a
11 ) termof inprisonnent of 30 years;

12 c. In the case of a felony of the second degree, to a
13| termof inprisonnent of 15 years; or

14 d. In the case of a felony of the third degree, to a
15| termof inprisonnent of 5 years.

16 2. Nothing in this subsection shall prevent a court
17 | frominposing a greater sentence of incarceration as

18 | aut hori zed by | aw.

19 (d)te)y The court, in conformity with the procedure
20 | established in paragraph (3)(c){b)y, shall sentence the violent
21 | career crimnal as follows:
22 1. Inthe case of alife felony or a felony of the
23| first degree, for life.
24 2. In the case of a felony of the second degree, for a
25| termof years not exceeding 40, with a mandatory nmininmumterm
26 | of 30 years' inprisonnent.
27 3. In the case of a felony of the third degree, for a
28 | term of years not exceeding 15, with a mandatory nmininumterm
29 | of 10 years' inprisonnent.
30 (e)td)y If the court finds, pursuant to paragraph
31| (3)(a) or paragraph (3)(c)fb)y, that it is not necessary for

23
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1| the protection of the public to sentence a defendant who neets
2| the criteria for sentencing as a habitual felony offender, a
3 | habitual violent felony offender, or a violent career

4 ) crimnal, with respect to an offense conmitted on or after

5| Cctober 1, 1995, sentence shall be inposed without regard to
6 | this section.

7 (f)teyr At any tinme when it appears to the court that

8 | the defendant is eligible for sentencing under this section

9| the court shall make that determ nation as provided in

10 | paragraph (3)(a), e+ paragraph (3)(b), or paragraph (3)(c).

11 (9) tH)> A sentence inposed under this section shall not
12 | be increased after such inposition.

13 (h) tg) A sentence inposed under this section for an

14 | offense committed before July 1, 1999,is not subject to s.

15| 921. 002.

16 (i) th)y The provisions of this section do not apply to
17 | capital felonies, and a sentence authorized under this section
18 | does not preclude the inposition of the death penalty for a
19 | capital felony.
20 (j) ) The provisions of s. 947.1405 shall apply to
21 | persons sentenced as habitual felony offenders and persons
22 | sentenced as habitual violent felony offenders.
23 (K)5)>1. A defendant sentenced under this section as a
24 | habitual felony offender, a habitual violent felony offender
25| or a violent career crimnal is eligible for gain-tine granted
26 | by the Departnment of Corrections as provided in s.
27 | 944.275(4) (b).
28 2. For an offense commtted on or after Cctober 1,
29| 1995, a defendant sentenced under this section as a violent
30| career crinmnal is not eligible for any form of discretionary
31

24
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1| early release, other than pardon or executive clenency, or
2| conditional nedical release granted pursuant to s. 947.149.
3 3. For an offense committed on or after July 1, 1999,
4 | a defendant sentenced under this section as a three-tine
5| violent felony offender is ineligible for any form of
6| discretionary early release, parole, or control rel ease
7 (5) In order to be counted as a prior felony for
8 | purposes of sentencing under this section, the fel ony nust
9| have resulted in a conviction sentenced separatety prior to
10 | the current offense and—sentenced—separatety—{fromany—other
11 | feteny—econviction—that—+s—tobe—counted—as—aprror—Felony.
12 (6) The purpose of this section is to provide uniform
13 | puni shnent for those crinmes made puni shabl e under this
14 | section, and to this end, a reference to this section
15| constitutes a general reference under the doctrine of
16 | i ncorporation by reference.
17 Section 4. Paragraphs (c) and (d) of subsection (2) of
18 | section 784.07, Florida Statutes, 1998 Suppl enent, are anended
19| to read:
20 784.07 Assault or battery of |aw enforcenent officers,
21 | firefighters, enmergency nedical care providers, public transit
22 | enpl oyees or agents, or other specified officers;
23 | recl assification of offenses; mninum sentences. --
24 (2) \Whenever any person is charged with know ngly
25| committing an assault or battery upon a | aw enforcenent
26 | officer, a firefighter, an energency nedical care provider, a
27 | traffic accident investigation officer as described in s.
28| 316.640, a traffic infraction enforcenent officer as described
29| in s. 318.141, a parking enforcenment specialist as defined in
30| s. 316.640, or a security officer enployed by the board of
31| trustees of a conmunity college, while the officer
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firefighter, energency nedical care provider, intake officer
traffic accident investigation officer, traffic infraction
enforcenent officer, parking enforcenent specialist, public
transit enpl oyee or agent, or security officer is engaged in
the lawful performance of his or her duties, the offense for
whi ch the person is charged shall be reclassified as foll ows:
(c) In the case of aggravated assault, froma felony
of the third degree to a felony of the second degree.
Not wi t hst andi ng any ot her provision of |aw, any person

convi cted of aggravated assault upon a | aw enforcenent officer

shall be sentenced to a nmininumtermof inprisonment of 3

years.
(d) In the case of aggravated battery, froma felony

of the second degree to a felony of the first degree.

Not wi t hst andi ng any ot her provision of |aw, any person

convi cted of aggravated battery of a | aw enforcenent officer

shall be sentenced to a nmininumtermof inprisonment of 5

years.
Section 5. Subsection (1) of section 784.08, Florida
Statutes, is anended to read:
784.08 Assault or battery on persons 65 years of age
or older; reclassification of offenses; mninum sentence. --
(1) A person who is convicted of an aggravated assault
or aggravated battery upon a person 65 years of age or ol der
shal |l be sentenced to a nmininumtermof inprisonment of 3

year s ptrstant—teo—the—Crmnal—Puni-shirent—Cede and fined not

nore than $10,000 and shall also be ordered by the sentencing

judge to nmake restitution to the victimof such offense and to
performup to 500 hours of conmmunity service work.
Restitution and comunity service work shall be in addition to

26
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any fine or sentence which may be inposed and shall not be in
lieu thereof.

Section 6. Section 790.235, Florida Statutes, is
amended to read:

790. 235 Possession of firearmby violent career
crimnal unlawful; penalty.--

(1) Any person who neets the violent career crimnna
criteria under s. 775.084(1)(d)f{e), regardless of whether such
person is or has previously been sentenced as a viol ent career
crimnal, who owns or has in his or her care, custody,
possession, or control any firearmor electric weapon or
device, or carries a conceal ed weapon, including a tear gas
gun or chemnical weapon or device, conmits a felony of the
first degree, punishable as provided in s. 775.082, s.

775.083, or s. 775.084. A person convicted of a violation of
this section shall be sentenced to a mandatory mini nrum of 15
years' inprisonnent; however, if the person would be sentenced
to a longer termof inprisonment under s. 775.084(4)(d) ey,

t he person nust be sentenced under that provision. A person
convicted of a violation of this section is not eligible for
any formof discretionary early rel ease, other than pardon
executive clenency, or conditional nedical release under s.
947. 149.

(2) For purposes of this section, the previous fel ony
convi ctions necessary to neet the violent career crimna
criteria under s. 775.084(1)(d)f{e)ymay be convictions for
felonies conmitted as an adult or adjudications of delinquency
for felonies conmmitted as a juvenile. |In order to be counted
as a prior felony for purposes of this section, the fel ony
nmust have resulted in a conviction sentenced separately, or an
adj udi cation of delinquency entered separately, prior to the
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current of fense, and sentenced or adjudicated separately from
any other felony that is to be counted as a prior felony.

(3) This section shall not apply to a person whose
civil rights and firearmauthority have been restored.

Section 7. Section 794.0115, Florida Statutes, is
created to read

794. 0115 Repeat sexual batterers; definition

procedure; enhanced penalties.--

(1) As used in this act, "repeat sexual batterer"

neans a defendant for whomthe court nust inpose a mandatory

mninumtermof inprisonment, as provided in subsection (3),
if it finds that:
(a) The defendant has previously been convicted of a

felony or an attenpt or conspiracy to commit a felony and one

or nore of such convictions was for

1. Any felony offense in violation of s.
794.011(2)(b), (3), (4), or (5), or an attenpt or conspiracy
to conmit the fel ony offense.

2. Aqualified offense as defined in s. 775.084(1)(e),
if the elenents of the qualified offense are substantially

simlar to the elenents of a felony offense in violation of s.
794.011(2)(b), (3), (4), or (5), or an attenpt or conspiracy
to conmit the fel ony offense.

(b) The felony for which the defendant is to be
sentenced is one of the felonies enunerated i n subparagraph

(a)1. or 2. and was committed:

1. Wile the defendant was serving a prison sentence

or other sentence inposed as a result of a prior conviction

for any offense enunerated i n subparagraph (a)l. or 2.; or

2. Wthin 10 years after the date of the conviction of

the last prior offense enunerated i n subparagraph (a)l. or 2.
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1| or within 10 years after the defendant's rel ease froma prison
2 | sentence, probation, community control, or other sentence
3| inposed as a result of a prior conviction for any offense
4 | enunerated in subparagraph (a)1. or 2., whichever is later
5 (c) The defendant has not received a pardon on the
6 | ground of innocence for any crine that is necessary for the
7 | operation of this subsection
8 (d) A conviction of a crinme necessary to the operation
9| of this subsection has not been set aside in any
10 | postconvi ction proceedi ng.
11 (2) In a separate proceeding, the court shal
12 | deternmine if the defendant is a repeat sexual batterer. The
13 | procedure shall be as foll ows:
14 (a) The court shall obtain and consider a presentence
15| investigation prior to the inposition of a sentence as a
16 | repeat sexual batterer
17 (b) Witten notice shall be served on the defendant
18 | and the defendant's attorney a sufficient tine prior to the
19 | entry of a plea or prior to the inposition of sentence in
20| order to allow the preparation of a subnission on behal f of
21 | the def endant.
22 (c) Except as provided in paragraph (a), all evidence
23 | presented shall be presented in open court with full rights of
24 | confrontation, cross-exam nation, and representati on by
25| counsel
26 (d) Each of the findings required as the basis for
27 | such sentence shall be found to exist by a preponderance of
28 | the evidence and shall be appealable to the extent nornally
29 | applicable to sinilar findings.
30
31
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1 (e) For the purpose of identification of a repeat

2 | sexual batterer, the court shall fingerprint the defendant

3| pursuant to s. 921.241.

4 (f) For an offense committed on or after the effective
5] date of this act, if the state attorney pursues a repeat

6 | sexual batterer sanction agai nst the defendant and the court,
7]1in a separate proceedi ng pursuant to this subsection

8 | deternines that the defendant neets the criteria under

9 | subsection (1) for inposing such sanction, the court nust

10 | sentence the defendant as a repeat sexual batterer, subject to
11 | i nprisonnent pursuant to this section as provided in

12 | subsection (3).

13 (3)(a) The court, in conformty with the procedure

14 | established in subsection (2), nust sentence the repeat sexua
15| batterer to a nmandatory mnimumtermof 10 years'

16 | i npri sonnent.

17 (b) Nothing in this subsection shall prevent a court
18 | frominposing a greater sentence of incarceration as

19 | aut hori zed by | aw.
20 Section 8. Section 794.011, Florida Statutes, is
21 | anended to read
22 794.011 Sexual battery.--
23 (1) As used in this chapter
24 (a) "Consent" neans intelligent, know ng, and
25| voluntary consent and does not include coerced submi ssion
26 | "Consent" shall not be deened or construed to nean the failure
27 | by the alleged victimto offer physical resistance to the
28 | of fender.
29 (b) "Mentally defective" neans a nental disease or
30 | defect which renders a person tenporarily or permanently
31| i ncapabl e of appraising the nature of his or her conduct.

30
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(c) "Mentally incapacitated" nmeans tenporarily
i ncapabl e of appraising or controlling a person's own conduct
due to the influence of a narcotic, anesthetic, or
i nt oxi cating substance adm ni stered without his or her consent
or due to any other act committed upon that person wi thout his
or her consent.

(d) "Ofender" neans a person accused of a sexua
offense in violation of a provision of this chapter.

(e) "Physically hel pl ess" neans unconsci ous, asl eep
or for any other reason physically unable to conmunicate
unwi | I'i ngness to an act.

(f) "Retaliation" includes, but is not linmted to
threats of future physical punishnment, kidnapping, false
i mprisonnent or forcible confinenent, or extortion.

(g) "Serious personal injury" neans great bodily harm
or pain, pernmanent disability, or pernmanent disfigurenent.

(h) "Sexual battery" neans oral, anal, or vagina
penetration by, or union with, the sexual organ of another or
the anal or vagi nal penetration of another by any other
obj ect; however, sexual battery does not include an act done
for a bona fide nedical purpose.

(i) "Victinm neans a person who has been the object of
a sexual offense

(j) "Physically incapacitated" neans bodily inpaired
or handi capped and substantially limted in ability to resist
or flee.

(2)(a) A person 18 years of age or older who commits
sexual battery upon, or in an attenpt to conmit sexual battery
injures the sexual organs of, a person |ess than 12 years of
age commits a capital felony, punishable as provided in ss.
775.082 and 921. 141.
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(b) A person |less than 18 years of age who commits
sexual battery upon, or in an attenpt to conmit sexual battery
injures the sexual organs of, a person |ess than 12 years of
age commits a life felony, punishable as provided in s.
775.082, s. 775.083, or s. 775.084, or s. 794.0115.

(3) A person who conmits sexual battery upon a person

12 years of age or older, without that person's consent, and
in the process thereof uses or threatens to use a deadly
weapon or uses actual physical force likely to cause serious
personal injury comrits a life felony, punishable as provided
ins. 775.082, s. 775.083, e+ s. 775.084, or s. 794.0115.

(4) A person who conmits sexual battery upon a person

12 years of age or older without that person's consent, under
any of the follow ng circunstances, comits a felony of the
first degree, punishable as provided in s. 775.082, s.
775.083, o+ s. 775.084, or s. 794.0115:

(a) When the victimis physically hel pless to resist.

(b) \When the offender coerces the victimto subnmit by
threatening to use force or violence likely to cause serious
personal injury on the victim and the victimreasonably
believes that the offender has the present ability to execute
the threat.

(c) \When the offender coerces the victimto subnmit by
threatening to retaliate against the victim or any other
person, and the victimreasonably believes that the of fender
has the ability to execute the threat in the future

(d) When the offender, without the prior know edge or
consent of the victim administers or has know edge of soneone
el se adm nistering to the victimany narcotic, anesthetic, or
ot her intoxicating substance which nentally or physically
i ncapacitates the victim
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(e) When the victimis nentally defective and the
of fender has reason to believe this or has actual know edge of
this fact.

(f) When the victimis physically incapacitated.

(g) When the offender is a | aw enforcenent officer
correctional officer, or correctional probation officer as
defined by s. 943.10(1), (2), (3), (6), (7), (8), or (9), who
is certified under the provisions of s. 943.1395 or is an
el ected official exenpt fromsuch certification by virtue of
S. 943.253, or any other person in a position of control or
authority in a probation, community control, controlled
rel ease, detention, custodial, or sinmlar setting, and such
officer, official, or person is acting in such a manner as to
lead the victimto reasonably believe that the offender is in
a position of control or authority as an agent or enpl oyee of
gover nnment .

(5) A person who conmits sexual battery upon a person
12 years of age or older, without that person's consent, and
in the process thereof does not use physical force and
violence likely to cause serious personal injury commts a
felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084, or s. 794.0115.

(6) The offense described in subsection (5) is

i ncluded in any sexual battery offense charged under
subsection (3) or subsection (4).

(7) A person who is convicted of committing a sexua
battery on or after Cctober 1, 1992, is not eligible for basic
gai n-tinme under s. 944.275. This subsection nmay be cited as
the "Junny Rios-Martinez, Jr. Act of 1992."

(8) Wthout regard to the willingness or consent of
the victim which is not a defense to prosecution under this

33
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subsection, a person who is in a position of fanmlial or
custodial authority to a person |less than 18 years of age and
who:

(a) Solicits that person to engage in any act which
woul d constitute sexual battery under paragraph (1)(h) commits
a felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

(b) Engages in any act with that person while the
person is 12 years of age or older but |ess than 18 years of
age which constitutes sexual battery under paragraph (1) (h)
commits a felony of the first degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.

(c) Engages in any act with that person while the
person is less than 12 years of age which constitutes sexua
battery under paragraph (1)(h), or in an attenpt to conmit
sexual battery injures the sexual organs of such person
commits a capital or life felony, punishable pursuant to
subsection (2).

(9) For prosecution under paragraph (4)(g),
acqui escence to a person reasonably believed by the victimto
be in a position of authority or control does not constitute
consent, and it is not a defense that the perpetrator was not
actually in a position of control or authority if the
ci rcunstances were such as to lead the victimto reasonably
believe that the person was in such a position

(10) Any person who fal sely accuses any person |isted
in paragraph (4)(g) or other person in a position of contro
or authority as an agent or enpl oyee of government of
viol ating paragraph (4)(g) is guilty of a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or
s. 775.084.
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Section 9. Section 893.135, Florida Statutes, is
amended to read:

893. 135 Trafficking; nandatory sentences; suspension
or reduction of sentences; conspiracy to engage in
trafficking.--

(1) Except as authorized in this chapter or in chapter
499 and notwi t hstandi ng the provisions of s. 893. 13:

(a) Any person who knowi ngly sells, purchases,
manuf actures, delivers, or brings into this state, or who is
knowi ngly in actual or constructive possession of, in excess
of 25 56 pounds of cannabis, or in excess of 300 cannabis

plants,commits a felony of the first degree, which fel ony
shal |l be known as "trafficking in cannabis." If the quantity
of cannabi s invol ved:

1. Is in excess of 25 56 pounds, but |ess than 2,000
pounds, or is in excess of 300 cannabis plants, but not nore

than 2,000 cannabi s pl ants, such person shall be sentenced

pursuant to the Criminal Punishnent Code and such sentence

shall include a nandatory mninumterm of inprisonnent of 3

years, and the defendant shall be ordered to pay a fine of
$25, 000.

2. 1Is 2,000 pounds or nore, but |ess than 10, 000
pounds, or is in excess of 2,000 cannabis plants, but not nore

than 10, 000 cannabi s pl ants, such person shall be sentenced

pursuant to the Criminal Punishnent Code and such sentence

shall include a nandatory mninumterm of inprisonnent of 7

years, and the defendant shall be ordered to pay a fine of
$50, 000.
3. |Is 10,000 pounds or nore, or is in excess of 10,000

cannabi s pl ants, such person shall be sentenced to a mandatory
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m ni numtermof inprisonment of 15 cal endar years and pay a
fine of $200, 000.

(b)1. Any person who knowi ngly sells, purchases,
manuf actures, delivers, or brings into this state, or who is
knowi ngly in actual or constructive possession of, 28 grans or
nore of cocaine, as described in s. 893.03(2)(a)4., or of any
m xture containing cocai ne, but |less than 150 kil ograms of
cocai ne or any such nixture, commits a felony of the first
degree, which felony shall be known as "trafficking in
cocaine." |If the quantity involved:

a. |s 28 grams or nore, but |ess than 200 grans, such
person shall be sentenced pursuant to the Crim nal Puni shnment
Code and such sentence shall include a nmandatory nmininumterm

of inprisonnent of 3 years,and the defendant shall be ordered
to pay a fine of $50,000.
b. 1s 200 grans or nore, but |less than 400 granms, such

person shall be sentenced pursuant to the Crimnal Puni shnment
Code and such sentence shall include a nmandatory nmininumterm

of inprisonment of 7 years, and the defendant shall be ordered
to pay a fine of $100, 000.
c. |s 400 grans or nore, but |ess than 150 kil ograns,

such person shall be sentenced to a mandatory m ni nrumterm of

i npri sonment of 15 cal endar years and pay a fine of $250, 000.
2.  Any person who knowi ngly sells, purchases,

manuf actures, delivers, or brings into this state, or who is

knowi ngly in actual or constructive possession of, 150

kil ograms or nore, but |ess than 300 kil ograns, of cocaine, as

described in s. 893.03(2)(a)4., commts the first degree

felony of trafficking in cocaine. A person who has been

convicted of the first degree felony of trafficking in cocaine

under this subparagraph shall be punished by life inprisonnent
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1| and is ineligible for any formof discretionary early rel ease
2 | except pardon or executive clenency or conditional nedica

3| rel ease under s. 947.149. However, if the court determ nes

4| that, in addition to comritting any act specified in this

5 | paragraph:

6 a. The person intentionally killed an individual or

7 | counsel ed, commanded, induced, procured, or caused the

8| intentional killing of an individual and such killing was the
9| result; or

10 b. The person's conduct in committing that act led to
11| a natural, though not inevitable, lethal result,

12

13 | such person conmits the capital felony of trafficking in

14 | cocai ne, punishable as provided in ss. 775.082 and 921. 142.

15| Any person sentenced for a capital felony under this paragraph
16 | shall also be sentenced to pay the maxi numfine provided under
17 | subparagraph 1

18 3. Any person who knowingly brings into this state 300
19 | kil ogranms or nore of cocaine, as described in s.
20| 893.03(2)(a)4., and who knows that the probable result of such
21 | inportation would be the death of any person, commits capita
22 | inportation of cocaine, a capital felony punishable as
23| provided in ss. 775.082 and 921.142. Any person sentenced for
24 | a capital felony under this paragraph shall al so be sentenced
25| to pay the maxi mum fine provided under subparagraph 1
26 (c)1. Any person who knowi ngly sells, purchases,
27 | manufactures, delivers, or brings into this state, or who is
28 | knowi ngly in actual or constructive possession of, 4 grans or
29 | nore of any norphine, opium oxycodone, hydrocodone,
30 | hydronorphone, or any salt, derivative, isoner, or salt of an
31| isoner thereof, including heroin, as described in s.
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893.03(1)(b) or (2)(a), or 4 grans or nore of any mxture
containing any such substance, but |ess than 30 kil ograns of
such substance or nixture, commits a felony of the first

degree, which felony shall be known as "trafficking inillega
drugs." If the quantity involved:
a. |Is 4 grans or nore, but |ess than 14 grams, such

person shall be sentenced pursuant to the Crimnal Puni shnment
Code and such sentence shall include a nininumprison term of

3 years, and the defendant shall be ordered to pay a fine of

$50, 000.

b. 1s 14 grans or nore, but |ess than 28 grans, such
person shall be sentenced pursuant to the Crim nal Puni shnment
Code and such sentence shall include a nmandatory nmininumterm

of inprisonnment of 15 years, and the defendant shall be
ordered to pay a fine of $100, 000.
c. |Is 28 grans or nore, but less than 30 kil ograns,

such person shall be sentenced to a mandatory m ni nrumterm of

i npri sonment of 25 cal endar years and pay a fine of $500, 000.
2.  Any person who knowi ngly sells, purchases,

manuf actures, delivers, or brings into this state, or who is

knowi ngly in actual or constructive possession of, 30

kil ogranms or nore, but |ess than 60 kil ograns, of any

nor phi ne, opi um oxycodone, hydrocodone, hydronorphone, or any

salt, derivative, isoner, or salt of an isoner thereof,

i ncluding heroin, as described in s. 893.03(1)(b) or (2)(a),

or 30 kil ograms or nore, but |less than 60 kil ograns, of any

m xture contai ni ng any such substance, commrits the first

degree felony of trafficking in illegal drugs. A person who

has been convicted of the first degree felony of trafficking

in illegal drugs under this subparagraph shall be punished by

life inprisonnment and is ineligible for any form of
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di scretionary early rel ease except pardon or executive
cl emency or conditional nedical release under s. 947. 149.
However, if the court determnes that, in addition to
commtting any act specified in this paragraph

a. The person intentionally killed an individual or
counsel ed, commanded, induced, procured, or caused the
intentional killing of an individual and such killing was the
result; or

b. The person's conduct in committing that act led to
a natural, though not inevitable, lethal result,

such person conmits the capital felony of trafficking in
illegal drugs, punishable as provided in ss. 775.082 and
921.142. Any person sentenced for a capital felony under this
par agraph shall al so be sentenced to pay the maxi numfine
provi ded under subparagraph 1

3. Any person who knowingly brings into this state 60
kil ogranms or nore of any norphine, opium oxycodone,
hydr ocodone, hydronorphone, or any salt, derivative, isoner
or salt of an isonmer thereof, including heroin, as described
ins. 893.03(1)(b) or (2)(a), or 60 kil ograns or nore of any
m xture contai ning any such substance, and who knows that the
probabl e result of such inportation would be the death of any
person, conmits capital inportation of illegal drugs, a
capital felony punishable as provided in ss. 775.082 and
921.142. Any person sentenced for a capital felony under this
par agraph shall al so be sentenced to pay the maxi numfine
provi ded under subparagraph 1

(d)1. Any person who knowi ngly sells, purchases,
manuf actures, delivers, or brings into this state, or who is
knowi ngly in actual or constructive possession of, 28 grans or
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nore of phencyclidine or of any m xture containing
phencyclidine, as described in s. 893.03(2)(b), conmits a
felony of the first degree, which felony shall be known as
"trafficking in phencyclidine." If the quantity involved:

a. |s 28 grams or nore, but |ess than 200 grans, such
person shall be sentenced pursuant to the Crimnal Puni shnment
Code and pay a fine of $50, 000.

b. 1s 200 grans or nore, but |less than 400 granms, such
person shall be sentenced pursuant to the Crimnal Puni shnment
Code and pay a fine of $100, 000.

c. |s 400 grans or nore, but |ess than 800 grans, such
person shall be sentenced to a nandatory m ni numterm of
i npri sonment of 15 cal endar years and pay a fine of $250, 000.

2. Any person who knowingly brings into this state 800
grans or nore of phencyclidine or of any m xture containing
phencyclidine, as described in s. 893.03(2)(b), and who knows
that the probable result of such inportation would be the
death of any person conmits capital inportation of
phencyclidine, a capital felony punishable as provided in ss.
775.082 and 921. 142. Any person sentenced for a capital felony
under this paragraph shall also be sentenced to pay the
maxi nrum fine provi ded under subparagraph 1

(e)1. Any person who knowi ngly sells, purchases,
manuf actures, delivers, or brings into this state, or who is
knowi ngly in actual or constructive possession of, 200 grans
or nore of nethaqual one or of any m xture contai ning
net haqual one, as described in s. 893.03(1)(d), conmmits a
felony of the first degree, which felony shall be known as
"trafficking in nethaqual one." If the quantity invol ved:
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a. |s 200 grans or nore, but |less than 5 kil ograns,
such person shall be sentenced pursuant to the Crimnal
Puni shnent Code and pay a fine of $50, 000.

b. 1s 5 kilograns or nore, but less than 25 kil ograns,
such person shall be sentenced pursuant to the Crimnal
Puni shnment Code and pay a fine of $100, 000.

c. Is 25 kilogranms or nore, but |ess than 50
kil ograms, such person shall be sentenced to a nandatory
m ninumtermof inprisonment of 15 cal endar years and pay a
fine of $250, 000.

2. Any person who knowingly brings into this state 50
kil ogranms or nore of nethaqual one or of any m xture containing
net haqual one, as described in s. 893.03(1)(d), and who knows
that the probable result of such inportation would be the
death of any person conmits capital inportation of
net haqual one, a capital felony punishable as provided in ss.
775.082 and 921. 142. Any person sentenced for a capital felony
under this paragraph shall also be sentenced to pay the
maxi nrum fine provi ded under subparagraph 1

(f)1. Any person who knowi ngly sells, purchases,
manuf actures, delivers, or brings into this state, or who is
knowi ngly in actual or constructive possession of, 14 grans or
nore of anphetanine, as described in s. 893.03(2)(c)2., or
net hanphet am ne, as described in s. 893.03(2)(c)4., or of any
m xture contai ni ng anphet am ne or mnet hanphet am ne, or
phenyl acet one, phenyl acetic acid, or ephedrine in conjunction
wi th other chemcals and equi pnent utilized in the manufacture
of anphet am ne or net hanphetanine, conmits a felony of the
first degree, which felony shall be known as "trafficking in
anphetamine." |f the quantity involved:
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a. |Is 14 granms or nore, but |ess than 28 grans, such
person shall be sentenced pursuant to the Crim nal Puni shnment
Code and pay a fine of $50, 000.

b. 1s 28 grans or nore, but |ess than 200 grans, such
person shall be sentenced pursuant to the Crimnal Puni shnment
Code and pay a fine of $100, 000.

c. |Is 200 grans or nore, but |ess than 400 grans, such
person shall be sentenced to a nandatory m ni numterm of
i npri sonment of 15 cal endar years and pay a fine of $250, 000.

2. Any person who knowingly brings into this state 400
grans or nore of anphetanine, as described in s.
893.03(2)(c)2., or nethanphetam ne, as described in s.
893.03(2)(c)4., or of any m xture containing anphetani ne or
net hanphet am ne, or phenyl acet one, phenyl acetic acid, or
ephedrine in conjunction with other chenicals and equi prnent
utilized in the manufacture of anphetani ne or nethanphetani ne,
and who knows that the probable result of such inportation
woul d be the death of any person commits capital inportation
of anphetami ne, a capital felony punishable as provided in ss.
775.082 and 921. 142. Any person sentenced for a capital felony
under this paragraph shall also be sentenced to pay the
maxi nrum fine provi ded under subparagraph 1

(g)1. Any person who knowi ngly sells, purchases,
manuf actures, delivers, or brings into this state, or who is
knowi ngly in actual or constructive possession of, 4 grans or
nore of flunitrazepam or any nixture containing flunitrazepam
as described ins. 893.03(1)(a) comrits a felony of the first
degree, which felony shall be known as "trafficking in
flunitrazepam" |If the quantity involved:

42

CODING:WOrds st+ieken are deletions; words underlined are additions.




CS/HB 121, Second Engrossed

1 a. |Is 4 grans or nore but |less than 14 grans, such
2 | person shall be sentenced pursuant to the sentencing
3| guidelines and pay a fine of $50, 000.
4 b. 1s 14 grans or nore but |ess than 28 grans, such
5| person shall be sentenced pursuant to the sentencing
6 | guidelines and pay a fine of $100, 000.
7 c. |Is 28 grams or nore but |ess than 30 kil ograns,
8 | such person shall be sentenced to a nandatory m ni numterm of
9| inprisonment of 25 cal endar years and pay a fine of $500, 000.
10 2.  Any person who knowi ngly sells, purchases,
11 | manufactures, delivers, or brings into this state or who is
12 | knowi ngly in actual or constructive possession of 30 kil ograns
13| or nore of flunitrazepam or any m xture containing
14 | flunitrazepam as described in s. 893.03(1)(a) commits the
15 ] first degree felony of trafficking in flunitrazepam A person
16 | who has been convicted of the first degree felony of
17 | trafficking in flunitrazepam under this subparagraph shall be
18 | punished by life inprisonnent and is ineligible for any form
19 | of discretionary early rel ease except pardon or executive
20 | cl enency or conditional nedical release under s. 947.149.
21 | However, if the court determnes that, in addition to
22 | committing any act specified in this paragraph
23 a. The person intentionally killed an individual or
24 | counsel ed, comanded, induced, procured, or caused the
25| intentional killing of an individual and such killing was the
26 | result; or
27 b. The person's conduct in committing that act led to
28 | a natural, though not inevitable, lethal result,
29
30 | such person conmits the capital felony of trafficking in
31| flunitrazepam punishable as provided in ss. 775.082 and
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1| 921.142. Any person sentenced for a capital felony under this
2 | paragraph shall also be sentenced to pay the maxi num fine
3 | provided under subparagraph 1
4 (2) A person acts knowi ngly under subsection (1) if
5| that person intends to sell, purchase, manufacture, deliver,
6] or bringinto this state, or to actually or constructively
7 | possess, any of the controlled substances |isted in subsection
8] (1), regardless of which controlled substance listed in
9 | subsection (1) is in fact sold, purchased, manufactured,
10 | delivered, or brought into this state, or actually or
11 | constructively possessed.
12 (3) Notwithstanding the provisions of s. 948.01, with
13 | respect to any person who is found to have violated this
14 | section, adjudication of guilt or inposition of sentence shal
15| not be suspended, deferred, or w thheld, nor shall such person
16 | be eligible for parole prior to serving the mandatory ni ni num
17 | termof inprisonnent prescribed by this section.
18 (4) The state attorney may nove the sentencing court
19 | to reduce or suspend the sentence of any person who is
20| convicted of a violation of this section and who provides
21 | substantial assistance in the identification, arrest, or
22 | conviction of any of that person's acconplices, accessori es,
23 | coconspirators, or principals or of any other person engaged
24 | in trafficking in controlled substances. The arresting agency
25| shall be given an opportunity to be heard in aggravation or
26 | mitigation in reference to any such notion. Upon good cause
27 | shown, the notion nmay be filed and heard in canera. The judge
28 | hearing the notion may reduce or suspend the sentence if the
29 | judge finds that the defendant rendered such substantial
30 | assi stance.
31
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(5) Any person who agrees, conspires, conbines, or
confederates with another person to conmit any act prohibited
by subsection (1) conmmits a felony of the first degree and is
puni shable as if he or she had actually commtted such
prohibited act. Nothing in this subsection shall be construed
to prohibit separate convictions and sentences for a violation
of this subsection and any viol ation of subsection (1).

Section 10. For the purpose of incorporating the
amendnent to section 893.135, Florida Statutes, in references
thereto, the foll owing sections or subdivisions of Florida
Statutes, or Florida Statutes, 1998 Suppl enent, are reenacted
to read:

397. 451 Background checks of service provider
personnel who have direct contact with unmarried mnor clients
or clients who are devel opnental ly di sabl ed. --

(7) DI SQUALI FI CATI ON FROM RECEI VI NG STATE
FUNDS. - - State funds may not be disseninated to any service
provi der owned or operated by an owner or director who has
been convicted of, has entered a plea of guilty or nolo
contendere to, or has had adjudication withheld for, a
violation of s. 893.135 pertaining to trafficking in
control | ed substances, or a violation of the | aw of anot her
state, the District of Colunbia, the United States or any
possession or territory thereof, or any foreign jurisdiction
which is substantially simlar in elements and penalties to a
trafficking offense in this state, unless the owner's or
director's civil rights have been restored.

782. 04 Murder. --

(4) The unlawful killing of a hunman bei ng, when
perpetrated wi thout any design to effect death, by a person
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1| engaged in the perpetration of, or in the attenpt to

2 | perpetrate, any felony other than any:

3 (a) Trafficking offense prohibited by s. 893.135(1),

4

5]is murder in the third degree and constitutes a felony of the
6 | second degree, punishable as provided in s. 775.082, s.

7| 775.083, or s. 775.084.

8 893. 1351 Lease or rent for the purpose of trafficking
9|in a controlled substance. --

10 (1) A person nay not |ease or rent any place

11| structure, or part thereof, trailer, or other conveyance, wth
12 | the know edge that such place, structure, trailer, or

13 | conveyance will be used for the purpose of trafficking in a
14 | control |l ed substance, as provided in s. 893.135, or the sale
15| of a controll ed substance, as provided in s. 893.13.

16 903. 133 Bail on appeal; prohibited for certain fel ony
17 | convictions.--Notw thstanding the provisions of s. 903.132, no
18 | person adjudged guilty of a felony of the first degree for a
19 | violation of s. 782.04(2) or (3), s. 787.01, s. 794.011(4), s.
20| 806.01, s. 893.13, or s. 893.135, or adjudged guilty of a
21| violation of s. 794.011(2) or (3), shall be admitted to bai
22 | pending review either by posttrial notion or appeal
23 907.041 Pretrial detention and rel ease.--
24 (4) PRETRI AL DETENTI ON. - -
25 (b) The court may order pretrial detention if it finds
26 | a substantial probability, based on a defendant's past and
27 | present patterns of behavior, the criteria in s. 903. 046, and
28 | any other relevant facts, that:
29 1. The defendant has previously violated conditions of
30| release and that no further conditions of rel ease are
31
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reasonably likely to assure the defendant's appearance at
subsequent proceedi ngs;

2. The defendant, with the intent to obstruct the
judicial process, has threatened, intinmidated, or injured any
victim potential witness, juror, or judicial officer, or has
attenpted or conspired to do so, and that no condition of
rel ease will reasonably prevent the obstruction of the
judicial process;

3. The defendant is charged with trafficking in
control | ed substances as defined by s. 893.135, that there is
a substantial probability that the defendant has conmitted the
of fense, and that no conditions of release will reasonably
assure the defendant's appearance at subsequent crimna
pr oceedi ngs; or

4. The defendant poses the threat of harmto the
community. The court nmay so conclude if it finds that the
defendant is presently charged with a dangerous crine, that
there is a substantial probability that the defendant
comm tted such crine, that the factual circunstances of the
crinme indicate a disregard for the safety of the conmunity,
and that there are no conditions of rel ease reasonably
sufficient to protect the community fromthe risk of physica
harmto persons. In addition, the court nust find that at
| east one of the following conditions is present:

a. The defendant has previously been convicted of a
crinme puni shable by death or life inprisonnent.

b. The defendant has been convicted of a dangerous
crime within the 10 years i medi ately preceding the date of
his or her arrest for the crine presently charged.
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c. The defendant is on probation, parole, or other
rel ease pendi ng conpl eti on of sentence or on pretrial rel ease
for a dangerous crine at the tine of the current arrest.

921.0022 Crimnal Punishnment Code; offense severity
ranki ng chart. --

(3) OFFENSE SEVERI TY RANKI NG CHART

Fl ori da Fel ony

Statute Degr ee Descri ption
(g) LEVEL 7

316.193(3)(c) 2. 3rd DU resulting in serious bodily
injury.

327.35(3)(c) 2. 3rd Vessel BU resulting in serious
bodily injury.

409. 920( 2) 3rd Medi cai d provider fraud

494.0018(2) 1st Convi ction of any violation of

ss. 494.001-494.0077 in which the
total noney and property
unl awf ul | y obt ai ned exceeded

$50, 000 and there were five or
nore victims.

782.051(3) 2nd Attenpted felony nurder of a
person by a person other than the
perpetrator or the perpetrator of
an attenpted felony.

782.07(1) 2nd Killing of a human being by the
act, procurenent, or cul pable
negl i gence of anot her
(mansl aught er) .
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1] 782.
2

3

4

51 782.
6

7

8

91 784.
10

11

12 | 784.
13

14 | 784.
15

16 | 784.
17

18 | 784.
19
20| 784.
21
22 | 784.
23
24 | 784.
25
26
27 | 784.
28
29| 790.
30
31

071

072

045(1) (a) 1.

045(1) (a) 2.

045( 1) (b)

048(4)

07(2) (d)

08(2) (a)

081(1)

082(1)

083(1)

07(4)

3rd

3rd

2nd

2nd

2nd

3rd

1st

1st

1st

1st

1st

1st

CS/HB 121, Second Engrossed

Killing of human being or viable
fetus by the operation of a notor
vehicle in a reckl ess manner
(vehi cul ar honi ci de).

Killing of a human being by the
operation of a vessel in a

reckl ess manner (vesse

honi ci de) .

Aggravated battery; intentionally
causi ng great bodily harm or

di sfi gurenent.

Aggravat ed battery; using deadly
weapon.

Aggravat ed battery; perpetrator
awar e victim pregnant.

Aggr avat ed stal king; violation of
i njunction or court order.
Aggravated battery on | aw
enforcenent officer

Aggravated battery on a person 65
years of age or ol der.

Aggravat ed battery on specified
of ficial or enployee.

Aggravat ed battery by detai ned
person on visitor or other
det ai nee.

Aggravat ed battery on code

i nspector.

Speci fi ed weapons viol ation
subsequent to previous conviction
of s. 790.07(1) or (2).
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1] 790.
2

3| 796.
4

51 800.
6

7

8 | 806.
9
10 | 810.
11
12 | 810.
13
14 | 810.
15
16 | 812.
17

18

19
20| 812.
21
22
23
24 | 812.
25
26 | 825.
27
28
29
30
31

16( 1)

03

04

01(2)

02(3) (a)

02(3) (b)

02(3) (d)

014(2) (a)

019(2)

133(2) (b)

102(3) (b)

1st

2nd

2nd

2nd

2nd

2nd

2nd

1st

1st

1st

2nd

CS/HB 121, Second Engrossed

Di scharge of a machi ne gun under
speci fi ed circunstances.
Procuring any person under 16
years for prostitution.

Handl e, fondl e, or assault child
under 16 years in | ewd,

| asci vi ous, or indecent nmanner
Mal i ci ously damage structure by
fire or explosive.

Burgl ary of occupied dwelli ng;
unarned; no assault or battery.
Bur gl ary of unoccupi ed dwel | i ng;
unarned; no assault or battery.
Burgl ary of occupi ed conveyance;
unarned; no assault or battery.
Property stol en, val ued at

$100, 000 or nore; property stolen
whi |l e causing ot her property
danmage; 1st degree grand theft.
Stol en property; initiates,
organi zes, plans, etc., the theft
of property and traffics in

stol en property.

Carjacking; no firearm deadly
weapon, or other weapon.

Negl ecting an elderly person or
di sabl ed adult causi ng great
bodily harm disability, or

di sfi gurenent.
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CS/HB 121, Second Engrossed

1| 825.1025(2) 2nd Lewd or | ascivious battery upon
2 an elderly person or disabled
3 adul t .
4] 825.103(2)(b) 2nd Expl oiting an elderly person or
5 di sabl ed adult and property is
6 val ued at $20, 000 or nore, but
7 | ess than $100, 000.
8] 827.03(3)(b) 2nd Negl ect of a child causing great
9 bodily harm disability, or
10 di sfi gurenent.
11| 827.04(4) 3rd | npregnation of a child under 16
12 years of age by person 21 years
13 of age or ol der.
14 | 837.05(2) 3rd Gving fal se informati on about
15 al l eged capital felony to a | aw
16 enforcenent officer
17 | 872. 06 2nd Abuse of a dead human body.
18 ] 893. 13(1) (c) 1. 1st Sell, manufacture, or deliver
19 cocai ne (or other drug prohibited
20 under s. 893.03(1)(a), (1)(b),
21 (1)(d), (2)(a), or (2)(b)) within
22 1,000 feet of a child care
23 facility or school
241 893.13(1) (e) 1st Sell, manufacture, or deliver
25 cocai ne or other drug prohibited
26 under s. 893.03(1)(a), (1)(b),
27 (1) (d), (2)(a), or (2)(b), within
28 1,000 feet of property used for
29 religious services or a specified
30 busi ness site.
31

51

CODING:WOrds st+ieken are deletions; words underlined are additions.




1] 893.13(4)(a)

2

3

41 893.135(1)(a)l.
5

6

7 | 893. 135

8 (1)(b) 1. a.

9

10 | 893. 135

11 (1) (c)1l. a.

12

13

14 | 893. 135

15 (1)(d)1

16

17

18 | 893.135(1)(e)1.
19
20
21 | 893.135(1) (f) 1.
22
23
24 | 893. 135
25 (1) (g1l a.
26
27
28
29 | 316. 193
30 (3)(c)3. a.
31| 327.35(3)(c)3.

1st

1st

1st

1st

1st

1st

1st

1st

2nd
2nd

CS/HB 121, Second Engrossed

Deliver to mnor cocaine (or
other s. 893.03(1)(a), (1)(h),
(1) (d), (2)(a), or (2)(b) drugs).
Trafficking in cannabis, nore
than 50 | bs., less than 2,000

| bs.

Trafficking in cocaine, nore than
28 grans, |ess than 200 grans.

Trafficking in illegal drugs,
nore than 4 grans, |ess than 14
grans.

Trafficking in phencyclidine,
nore than 28 grans, |ess than 200
grans.

Trafficking in nethaqual one, nore
than 200 grans, less than 5

ki | ograns.

Trafficking in anphetam ne, nore
than 14 grans, |ess than 28
grans.

Trafficking in flunitrazepam 4
grans or nore, less than 14
grans.

(h) LEVEL 8

DU nmansl aught er.
Vessel BU mansl aught er
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CS/HB 121, Second Engrossed

1| 777.03(2)(a) 1st Accessory after the fact, capita
2 fel ony.

3| 782.04(4) 2nd Killing of human wi t hout design
4 when engaged in act or attenpt of
5 any felony other than arson

6 sexual battery, robbery,

7 burgl ary, kidnapping, aircraft

8 piracy, or unlawfully discharging
9 bonb.

10| 782.051(2) 1st Attenpted felony nurder while

11 perpetrating or attenpting to

12 perpetrate a fel ony not

13 enunerated in s. 782.04(3).

14| 782.071(2) 2nd Committing vehicul ar honicide and
15 failing to render aid or give

16 i nformati on.

17 | 782.072(2) 2nd Committing vessel honicide and
18 failing to render aid or give

19 i nformati on.
20| 790. 161(3) 1st Di scharging a destructive device
21 which results in bodily harm or
22 property danmage
23| 794.011(5) 2nd Sexual battery, victim12 years
24 or over, offender does not use
25 physical force likely to cause
26 serious injury.
27 | 806.01(1) 1st Mal i ci ously damage dwel | ing or
28 structure by fire or expl osive,
29 bel i eving person in structure.
30| 810.02(2)(a) 1st,PBL Burglary with assault or battery.
31
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1] 810.
2

3| 810.
4

5

6

71 812.
81 812.
9| 825.
10
11| 825.
12
13
14 | 827.
15| 837.
16

17

18 | 837.
19
20
21
22 | 860.
23
24
25
26 | 860.
27 | 893.
28
29
30
31

CODING:WOrds st+ieken are del etions;

02(2) (b)

02(2) (c)

13(2) (b)
135( 2)
102( 2)

103(2) (a)

03(2)
02(2)

021(2)

121(2) (c)

16
13(1) (b)

1st, PBL

1st

1st
1st
2nd

1st

2nd
2nd

2nd

1st

1st
1st

CS/HB 121, Second Engrossed
Burglary; armed with expl osives
or dangerous weapon.

Burglary of a dwelling or
structure causing structural
danage or $1,000 or nore property
danmage.

Robbery with a weapon.
Honme- i nvasi on robbery.

Aggr avat ed abuse of an elderly
person or disabled adult.

Expl oiting an elderly person or

di sabl ed adult and property is
val ued at $100, 000 or nore.
Aggravat ed child abuse.

Perjury in official proceedings
relating to prosecution of a
capital felony.

Maki ng contradi ctory statenents
in official proceedings relating
to prosecution of a capita

fel ony.

Shooting at or throw ng any

object in path of railroad

vehicle resulting in great bodily
harm
Aircraft piracy.

Sell or deliver in excess of 10
grans of any substance specified

ins. 893.03(1)(a) or (b).
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1| 893.13(2) (b)
2

3

4 | 893.13(6) (c)
5

6

7 | 893. 135(1) (a) 2.
8

9

10 | 893. 135

11| (1) (b)1.b.
12

13 | 893. 135

14| (1)(c)1.b.
15

16

17 | 893. 135

18| (1)(d)1.b.
19

20

21 | 893. 135

22| (1)(e)1.b.
23

24

25 | 893. 135

26 | (1)(f)1.b.
27

28

29

30

31

1st

1st

1st

1st

1st

1st

1st

1st

CS/HB 121, Second Engrossed

Purchase in excess of 10 grans of
any substance specified in s.
893.03(1)(a) or (h).

Possess in excess of 10 grans of
any substance specified in s.
893.03(1)(a) or (h).

Trafficking in cannabis, nore
than 2,000 I bs., |less than 10, 000
| bs.

Trafficking in cocaine, nore than
200 grans, |less than 400 grans.

Trafficking in illegal drugs,
nore than 14 grans, |ess than 28
grans.

Trafficking in phencyclidine,
nore than 200 grans, |ess than
400 grans.

Trafficking in nethaqual one, nore
than 5 kil ograns, |ess than 25
ki | ograns.

Trafficking in anphetam ne, nore

than 28 grans, |ess than 200
grans.
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CS/HB 121, Second Engrossed

1] 893.135

21 (1D (g)l.b. 1st Trafficking in flunitrazepam 14
3 grans or nore, less than 28

4 grans.

5] 895.03(1) 1st Use or invest proceeds derived

6 frompattern of racketeering

7 activity.

8] 895.03(2) 1st Acquire or mmintain through

9 racketeering activity any

10 interest in or control of any

11 enterprise or real property.

12 | 895. 03(3) 1st Conduct or participate in any

13 enterprise through pattern of

14 racketeering activity.

15 (i) LEVEL 9

16 | 316. 193

17 (3)(c)3.b. 1st DU nmansl aughter; failing to

18 render aid or give information
19| 782.04(1) 1st Attenpt, conspire, or solicit to
20 commt preneditated nurder
21| 782.04(3) 1st,PBL  Acconplice to nurder in
22 connection with arson, sexua
23 battery, robbery, burglary, and
24 ot her specified fel onies.
25| 782.051(1) 1st Attenpted felony nurder while
26 perpetrating or attenpting to
27 perpetrate a felony enunerated in
28 s. 782.04(3).
29| 782.07(2) 1st Aggr avat ed mansl aughter of an
30 el derly person or disabled adult.
31
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1] 782.
2
3| 787.
4
51 787.
6
7
81 787.
9
10
11
12 | 787.
13
14
15
16 | 790.
17
18 | 794.
19
20| 794.
21
22
23
24 | 794.
25
26 | 794.
27
28
29
30 | 812.
31

07(3)

01(1)(a) 1.

01(1) (a) 2.

01(1) (a) 4.

02(3) (a)

161

011(2)

011(2)

011( 4)

011(8) (b)

13(2) (a)

1st

1st, PBL

1st, PBL

1st, PBL

1st

1st

1st

Life

1st

1st

1st, PBL

CS/HB 121, Second Engrossed

Aggr avat ed mansl aughter of a
chi | d.

Ki dnappi ng; hold for ransom or
reward or as a shield or hostage.
Ki dnapping with intent to commt
or facilitate conmi ssion of any
fel ony.

Ki dnapping with intent to
interfere with performance of any
governmental or politica
function.

Fal se inprisonnment; child under
age 13; perpetrator also commits
child abuse, sexual battery,

| ewd, or |ascivious act, etc.
Attenpted capital destructive
devi ce of fense.

Attenpted sexual battery; victim
| ess than 12 years of age.

Sexual battery; offender younger
than 18 years and conmits sexua
battery on a person |ess than 12
years.

Sexual battery; victim12 years
or older, certain circunstances.
Sexual battery; engage in sexua
conduct with mnor 12 to 18 years
by person in fanmilial or
custodi al authority.

Robbery with firearm or other
deadl y weapon.
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1] 812.133(2)(a)
2

3| 847.0145(1)
4

5

6 | 847.0145(2)
7

8

9| 859.01

10

11

12 | 893. 135

13

14 | 893.135(1) (a) 3.
15

16 | 893. 135

17 (1)(b)1l.c.
18

19
20 | 893. 135
21 (1) (c)l.c.
22
23
24 | 893. 135
25 (1)(d)1l.c.
26
27 | 893. 135
28 (1) (e)l.c.
29
30
31

1st, PBL

1st

1st

1st

1st

1st

1st

1st

1st

1st

CS/HB 121, Second Engrossed

Carjacking; firearmor other
deadl y weapon.

Selling, or otherw se
transferring custody or control
of a minor.

Pur chasi ng, or otherwi se
obt ai ni ng custody or control, of
a mnor.

Poi soni ng food, drink, nedicine,
or water with intent to kill or
i njure anot her person

Attenpted capital trafficking

of f ense.

Trafficking in cannabis, nore

t han 10, 000 | bs.

Trafficking in cocaine, nore than
400 grans, |ess than 150
ki | ograns.

Trafficking in illegal drugs,
nore than 28 grans, |ess than 30

ki | ograns.

Trafficking in phencyclidine,
nore than 400 grans.

Trafficking in nethaqual one, nore
than 25 kil ograns.

58

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NO®UuDWNPER O

CS/HB 121, Second Engrossed

893. 135
(1) (f)1.c. 1st Trafficking in anphetam ne, nore

t han 200 grans.
(j) LEVEL 10

782.04(2) 1st,PBL Unlawful killing of human; act is
hom ci de, unprenedit at ed.

787.01(1) (a) 3. 1st, PBL Kidnapping; inflict bodily harm
upon or terrorize victim

787.01(3)(a) Life Ki dnappi ng; child under age 13

perpetrator also commits child
abuse, sexual battery, lewd, or
| asci vi ous act, etc.

794.011(3) Life Sexual battery; victim12 years
or ol der, offender uses or
threatens to use deadly weapon or
physical force to cause serious
injury.

876. 32 1st Treason agai nst the state

921.0024 Crimnal Puni shnent Code; wor ksheet
conput ati ons; scoresheets. --
(1)
(b) WORKSHEET KEY:

Legal status points are assessed when any form of |egal status
existed at the time the offender committed an of fense before
the court for sentencing. Four (4) sentence points are
assessed for an offender's |egal status.

Community sanction violation points are assessed when a
community sanction violation is before the court for
sentencing. Six (6) sentence points are assessed for each
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CS/HB 121, Second Engrossed

community sanction violation, and each successive comunity
sanction violation; however, if the comunity sanction
violation includes a new fel ony conviction before the
sentencing court, twelve (12) community sanction violation

poi nts are assessed for such violation, and for each
successi ve comunity sanction violation involving a new fel ony
conviction. Miultiple counts of community sanction violations
before the sentencing court shall not be a basis for

mul ti plying the assessnent of comrunity sanction violation

poi nts.

Prior serious felony points: If the offender has a prinmary

of fense or any additional offense ranked in level 8, level 9,
or level 10, and one or nore prior serious felonies, a single
assessnent of 30 points shall be added. For purposes of this
section, a prior serious felony is an offense in the

of fender's prior record that is ranked in level 8, level 9, or
| evel 10 under s. 921.0022 or s. 921.0023 and for which the

of fender is serving a sentence of confinenent, supervision, or
ot her sanction or for which the offender's date of release
from confi nenent, supervision, or other sanction, whichever is
later, is within 3 years before the date the prinmary offense
or any additional offense was commtted.

Prior capital felony points: |If the offender has one or nore
prior capital felonies in the offender's crinminal record,
points shall be added to the subtotal sentence points of the
of fender equal to twice the nunber of points the offender
receives for the primary of fense and any additional offense.
A prior capital felony in the offender's crinmnal record is a
previous capital felony offense for which the of fender has
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CS/HB 121, Second Engrossed

entered a plea of nolo contendere or guilty or has been found
guilty; or a felony in another jurisdiction which is a capita
felony in that jurisdiction, or would be a capital felony if
the offense were committed in this state.

Possession of a firearm sem automatic firearm or machine
gun: |If the offender is convicted of comrtting or attenpting
to conmit any felony other than those enunerated in s.
775.087(2) while having in his possession: a firearmas
defined in s. 790.001(6), an additional 18 sentence points are
assessed; or if the offender is convicted of committing or
attenpting to conmit any felony other than those enunerated in
S. 775.087(3) while having in his possession a sem automatic
firearmas defined in s. 775.087(3) or a nmachi ne gun as
defined in s. 790.001(9), an additional 25 sentence points are
assessed.

Sentencing nultipliers:

Drug trafficking: |If the primary offense is drug trafficking
under s. 893.135, the subtotal sentence points are multiplied,
at the discretion of the court, for a level 7 or level 8
offense, by 1.5. The state attorney nay nove the sentencing
court to reduce or suspend the sentence of a person convicted
of a level 7 or level 8 offense, if the offender provides
substantial assistance as described in s. 893.135(4).

Law enforcenent protection: |If the primary offense is a
violation of the Law Enforcenent Protection Act under s.
775.0823(2), the subtotal sentence points are nmultiplied by
2.5. If the primary offense is a violation of s. 775.0823(3),
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CS/HB 121, Second Engrossed

1|(4), (5), (6), (7), or (8), the subtotal sentence points are
2| multiplied by 2.0. If the primary offense is a violation of s.
3]784.07(3) or s. 775.0875(1), or of the Law Enforcenent
4| Protection Act under s. 775.0823(9) or (10), the subtotal
5| sentence points are nmultiplied by 1.5.
6
7| Gand theft of a notor vehicle: |[|f the primary offense is
8| grand theft of the third degree involving a notor vehicle and
9]in the offender's prior record, there are three or nore grand
10| thefts of the third degree involving a notor vehicle, the
11 | subtotal sentence points are nultiplied by 1.5.
12
13| Criminal street gang nenber: |f the offender is convicted of
14 | the primary offense and is found to have been a nenber of a
15 ) crimnal street gang at the tinme of the conmm ssion of the
16 | primary offense pursuant to s. 874.04, the subtotal sentence
17 | points are multiplied by 1.5.
18
19 | Donestic violence in the presence of a child: [|f the offender
20| is convicted of the primary offense and the primary offense is
21| a crine of donestic violence, as defined in s. 741.28, which
22 | was conmitted in the presence of a child under 16 years of age
23| who is a famly household nenber as defined in s. 741.28(2)
24 | with the victimor perpetrator, the subtotal sentence points
25| are multiplied, at the discretion of the court, by 1.5.
26 921. 142 Sentence of death or life inprisonnent for
27 | capital drug trafficking felonies; further proceedings to
28 | deterni ne sentence. - -
29 (2) SEPARATE PROCEEDI NGS ON | SSUE OF PENALTY. - - Upon
30 | conviction or adjudication of guilt of a defendant of a
31| capital felony under s. 893.135, the court shall conduct a
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CS/HB 121, Second Engrossed

separate sentencing proceeding to deterni ne whet her the

def endant should be sentenced to death or life inprisonnent as
aut horized by s. 775.082. The proceedi ng shall be conducted
by the trial judge before the trial jury as soon as
practicable. If, through inpossibility or inability, the
trial jury is unable to reconvene for a hearing on the issue
of penalty, having determined the guilt of the accused, the
trial judge may summon a special juror or jurors as provided
in chapter 913 to deternmne the issue of the inposition of the
penalty. |If the trial jury has been waived, or if the

def endant pl eaded guilty, the sentencing proceeding shall be
conducted before a jury inpaneled for that purpose, unless

wai ved by the defendant. |In the proceeding, evidence may be
presented as to any matter that the court deens relevant to
the nature of the crine and the character of the defendant and
shall include matters relating to any of the aggravating or
mtigating circunstances enunerated in subsections (6) and
(7). Any such evidence which the court deens to have
probative val ue may be received, regardless of its

admi ssibility under the exclusionary rules of evidence,

provi ded the defendant is accorded a fair opportunity to rebut
any hearsay statenments. However, this subsection shall not be
construed to authorize the introduction of any evidence
secured in violation of the Constitution of the United States
or the Constitution of the State of Florida. The state and the
def endant or the defendant's counsel shall be pernmitted to
present argunent for or against sentence of death.

943. 0585 Court-ordered expunction of crinmnal history
records.--The courts of this state have jurisdiction over
their own procedures, including the maintenance, expunction
and correction of judicial records containing crinmnal history
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CS/HB 121, Second Engrossed

information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established
by this section. Any court of conpetent jurisdiction nay
order a crimnal justice agency to expunge the crimna
history record of a mnor or an adult who conplies with the
requi rements of this section. The court shall not order a
crimnal justice agency to expunge a crimnal history record
until the person seeking to expunge a crimnal history record
has applied for and received a certificate of eligibility for
expunction pursuant to subsection (2). A crinmnal history
record that relates to a violation of chapter 794, s. 800. 04,
s. 817.034, s. 827.071, chapter 839, s. 893.135, or a
violation enunerated in s. 907.041 may not be expunged,

wi thout regard to whet her adjudication was withheld, if the
defendant was found guilty of or pled guilty or nolo
contendere to the offense, or if the defendant, as a mn nor
was found to have committed, or pled guilty or nolo contendere
to conmitting, the offense as a delinquent act. The court may
only order expunction of a crimnal history record pertaining
to one arrest or one incident of alleged crimnal activity,
except as provided in this section. The court may, at its sole
di scretion, order the expunction of a crimnal history record
pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. |If the court intends
to order the expunction of records pertaining to such
additional arrests, such intent nust be specified in the
order. A crimnal justice agency nmay not expunge any record
pertaining to such additional arrests if the order to expunge
does not articulate the intention of the court to expunge a
record pertaining to nore than one arrest. This section does
not prevent the court fromordering the expunction of only a
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portion of a crimnal history record pertaining to one arrest
or one incident of alleged crimnal activity. Notw thstanding
any lawto the contrary, a crimnal justice agency nay conply
with laws, court orders, and official requests of other
jurisdictions relating to expunction, correction, or
confidential handling of crimnal history records or

i nformation derived therefrom This section does not confer
any right to the expunction of any crimnal history record,
and any request for expunction of a crimnal history record
may be denied at the sole discretion of the court.

(1) PETITION TO EXPUNGE A CRIM NAL HI STORY
RECORD. - - Each petition to a court to expunge a crimna
history record is conplete only when acconpani ed by:

(a) Acertificate of eligibility for expunction issued
by the departnent pursuant to subsection (2).

(b) The petitioner's sworn statenent attesting that
the petitioner:

1. Has never previously been adjudicated guilty of a
crimnal offense or conparabl e ordi nance violation or
adj udi cat ed delinquent for committing a felony or a
m sdeneanor specified in s. 943.051(3)(b).

2. Has not been adjudicated guilty of, or adjudicated
delinquent for comitting, any of the acts stemming fromthe
arrest or alleged crimnal activity to which the petition
pertains.

3. Has never secured a prior sealing or expunction of
a crimnal history record under this section, forner s.

893. 14, forner s. 901.33, or forner s. 943.058, or from any
jurisdiction outside the state.

4. |s eligible for such an expunction to the best of
his or her know edge or belief and does not have any ot her
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1| petition to expunge or any petition to seal pending before any
2| court.
3
4 | Any person who knowi ngly provides false information on such
5] sworn statenent to the court conmmits a felony of the third
6 | degree, punishable as provided in s. 775.082, s. 775.083, or
71 s. 775.084.
8 (2) CERTIFICATE OF ELIGBILITY FOR EXPUNCTI ON. - - Pri or
9| to petitioning the court to expunge a crimnal history record,
10 | a person seeking to expunge a crimnal history record shal
11| apply to the departnent for a certificate of eligibility for
12 | expunction. The department shall, by rule adopted pursuant to
13 | chapter 120, establish procedures pertaining to the
14 | application for and issuance of certificates of eligibility
15| for expunction. The departnent shall issue a certificate of
16 | eligibility for expunction to a person who is the subject of a
17 | crimnal history record if that person
18 (a) Has obtained, and submitted to the departnent, a
19| witten, certified statement fromthe appropriate state
20| attorney or statew de prosecutor which indicates:
21 1. That an indictnent, information, or other charging
22 | docunent was not filed or issued in the case.
23 2. That an indictnent, information, or other charging
24 | docunent, if filed or issued in the case, was di sn ssed or
25| nolle prosequi by the state attorney or statew de prosecutor
26 | or was disnissed by a court of conpetent jurisdiction
27 3. That the crimnal history record does not relate to
28 | a violation of chapter 794, s. 800.04, s. 817.034, s. 827.071
29 | chapter 839, s. 893.135, or a violation enunerated in s.
30| 907. 041, where the defendant was found guilty of, or pled
31| guilty or nolo contendere to any such offense, or that the
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defendant, as a mnor, was found to have committed, or pled
guilty or nolo contendere to commtting, such an offense as a
del i nquent act, without regard to whether adjudication was

wi t hhel d.

(b) Renmits a $75 processing fee to the departnent for
pl acement in the Departnent of Law Enforcenent Operating Trust
Fund, unl ess such fee is waived by the executive director

(c) Has subnmitted to the departnent a certified copy
of the disposition of the charge to which the petition to
expunge pertains.

(d) Has never previously been adjudicated guilty of a
crimnal offense or conparabl e ordi nance violation or
adj udi cat ed delinquent for conmmitting a felony or a
m sdeneanor specified in s. 943.051(3)(b).

(e) Has not been adjudicated guilty of, or adjudicated
delinquent for comitting, any of the acts stemming fromthe
arrest or alleged crimnal activity to which the petition to
expunge pertains.

(f) Has never secured a prior sealing or expunction of
a crimnal history record under this section, forner s.
893.14, former s. 901.33, or forner s. 943. 058.

(g) |Is no longer under court supervision applicable to
the disposition of the arrest or alleged crimnal activity to
which the petition to expunge pertains.

(h) Is not required to wait a mininmumof 10 years
prior to being eligible for an expunction of such records
because all charges related to the arrest or crimnal activity
to which the petition to expunge pertains were dismssed prior
to trial, adjudication, or the w thholding of adjudication
O herwi se, such criminal history record nust be seal ed under
this section, fornmer s. 893.14, forner s. 901.33, or forner s.
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943.058 for at |least 10 years before such record is eligible
for expunction.

(3) PROCESSI NG OF A PETI TI ON OR ORDER TO EXPUNGE. - -

(a) In judicial proceedings under this section, a copy
of the conpleted petition to expunge shall be served upon the
appropriate state attorney or the statew de prosecutor and
upon the arresting agency; however, it is not necessary to
nmake any agency other than the state a party. The appropriate
state attorney or the statew de prosecutor and the arresting
agency may respond to the court regarding the conpleted
petition to expunge.

(b) If relief is granted by the court, the clerk of
the court shall certify copies of the order to the appropriate
state attorney or the statew de prosecutor and the arresting
agency. The arresting agency is responsible for forwarding the
order to any other agency to which the arresting agency
di ssem nated the crinnal history record information to which
the order pertains. The departnent shall forward the order to
expunge to the Federal Bureau of Investigation. The clerk of
the court shall certify a copy of the order to any other
agency which the records of the court reflect has received the
crimnal history record fromthe court.

(c) For an order to expunge entered by a court prior
to July 1, 1992, the departnent shall notify the appropriate
state attorney or statew de prosecutor of an order to expunge
which is contrary to | aw because the person who is the subject
of the record has previously been convicted of a crine or
conpar abl e ordi nance violation or has had a prior crimna
hi story record seal ed or expunged. Upon receipt of such
notice, the appropriate state attorney or statew de prosecutor
shal |l take action, within 60 days, to correct the record and
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1| petition the court to void the order to expunge. The
2 | departnent shall seal the record until such tine as the order
3]|is voided by the court.
4 (d) On or after July 1, 1992, the departnent or any
5] other crimnal justice agency is not required to act on an
6 | order to expunge entered by a court when such order does not
7| conply with the requirenents of this section. Upon receipt of
8 | such an order, the departnent nust notify the issuing court,
9| the appropriate state attorney or statew de prosecutor, the
10 | petitioner or the petitioner's attorney, and the arresting
11 | agency of the reason for nonconpliance. The appropriate state
12 | attorney or statew de prosecutor shall take action within 60
13 | days to correct the record and petition the court to void the
14 | order. No cause of action, including contenpt of court, shal
15| arise against any crimnal justice agency for failure to
16 | conply with an order to expunge when the petitioner for such
17 | order failed to obtain the certificate of eligibility as
18 | required by this section or such order does not otherw se
19 | conply with the requirenents of this section
20 (4) EFFECT OF CRIM NAL HI STORY RECORD EXPUNCTI ON. - - Any
21| crimnal history record of a minor or an adult which is
22 | ordered expunged by a court of conpetent jurisdiction pursuant
23| to this section nust be physically destroyed or obliterated by
24 | any crimnal justice agency having custody of such record;
25 | except that any crinminal history record in the custody of the
26 | departnment nust be retained in all cases. Acrimnal history
27 | record ordered expunged that is retained by the departnent is
28 | confidential and exenpt fromthe provisions of s. 119.07(1)
29| and s. 24(a), Art. | of the State Constitution and not
30| avail able to any person or entity except upon order of a court
31| of conpetent jurisdiction. Acrimnal justice agency may
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retain a notation indicating conpliance with an order to
expunge.

(a) The person who is the subject of a crimnal
history record that is expunged under this section or under
ot her provisions of law, including former s. 893.14, forner s.
901.33, and former s. 943.058, may lawfully deny or fail to
acknowl edge the arrests covered by the expunged record, except
when the subject of the record:

1. 1Is a candidate for enploynent with a crimnna
justice agency;

2. |Is a defendant in a crinminal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.059;

4. |s a candidate for adm ssion to The Florida Bar

5. |Is seeking to be enployed or licensed by or to
contract with the Departnent of Children and Fami |y Services
or the Departrment of Juvenile Justice or to be enpl oyed or
used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnentally
di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063(14), s. 394.4572(1), s. 397.451, s.
402.302(8), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415.1075(4), s. 985.407, or chapter 400; or

6. |s seeking to be enployed or licensed by the Ofice
of Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnent of Education, any
di strict school board, or any |local governmental entity that
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a
person who has been granted an expunction under this section,
former s. 893.14, forner s. 901.33, or forner s. 943. 058 nay
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not be held under any provision of |law of this state to conmit
perjury or to be otherwise liable for giving a fal se statenent
by reason of such person's failure to recite or acknow edge an
expunged crimnal history record.

(c) Information relating to the existence of an
expunged crimnal history record which is provided in
accordance with paragraph (a) is confidential and exenpt from
the provisions of s. 119.07(1) and s. 24(a), Art. | of the
State Constitution, except that the departnent shall disclose
the existence of a crimnal history record ordered expunged to
the entities set forth in subparagraphs (a)l., 4., 5., and 6.
for their respective licensing and enpl oynent purposes, and to
crimnal justice agencies for their respective crimna
justice purposes. It is unlawful for any enployee of an
entity set forth in subparagraph (a)l., subparagraph (a)4.,
subparagraph (a)5., or subparagraph (a)6. to disclose
information relating to the existence of an expunged crimn na
hi story record of a person seeking enpl oynent or |icensure
with such entity or contractor, except to the person to whom
the crinmnal history record relates or to persons having
direct responsibility for enpl oynent or |icensure decisions.
Any person who violates this paragraph comits a ni sdeneanor
of the first degree, punishable as provided in s. 775.082 or
s. 775.083.

943.059 Court-ordered sealing of crimnal history
records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
mai nt enance, sealing, and correction of judicial records
containing crinmnal history information to the extent such
procedures are not inconsistent with the conditions,
responsibilities, and duties established by this section. Any
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1| court of conpetent jurisdiction may order a crininal justice

2 | agency to seal the crinminal history record of a minor or an

3| adult who conplies with the requirenents of this section. The
4| court shall not order a crininal justice agency to seal a

5| crimnal history record until the person seeking to seal a

6| crimnal history record has applied for and received a

7| certificate of eligibility for sealing pursuant to subsection
8| (2). Acrimnal history record that relates to a violation of
9| chapter 794, s. 800.04, s. 817.034, s. 827.071, chapter 839,
10| s. 893.135, or a violation enunerated in s. 907.041 nmay not be
11 | seal ed, without regard to whet her adjudication was wi thheld,
12 | if the defendant was found guilty of or pled guilty or nolo

13 | contendere to the offense, or if the defendant, as a m nor

14 | was found to have comritted or pled guilty or nolo contendere
15| to comitting the offense as a delinquent act. The court nay
16 | only order sealing of a crininal history record pertaining to
17 | one arrest or one incident of alleged crimnal activity,

18 | except as provided in this section. The court may, at its sole
19 | discretion, order the sealing of a crimnal history record
20| pertaining to nore than one arrest if the additional arrests
21 | directly relate to the original arrest. |If the court intends
22| to order the sealing of records pertaining to such additiona
23 | arrests, such intent nust be specified in the order. A
24 | crimnal justice agency may not seal any record pertaining to
25 ] such additional arrests if the order to seal does not
26 | articulate the intention of the court to seal records
27 | pertaining to nore than one arrest. This section does not
28 | prevent the court fromordering the sealing of only a portion
29| of a crimnal history record pertaining to one arrest or one
30| incident of alleged crimnal activity. Notw thstanding any | aw
31| to the contrary, a crimnal justice agency nay conply with
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1| laws, court orders, and official requests of other
2| jurisdictions relating to sealing, correction, or confidential
3| handling of crinmnal history records or information derived
4] therefrom This section does not confer any right to the
5] sealing of any criminal history record, and any request for
6| sealing a crinmnal history record may be denied at the sole
7 | discretion of the court.
8 (1) PETITION TO SEAL A CRIM NAL HI STORY RECORD. - - Each
9| petition to a court to seal a crimnal history record is
10 | conpl ete only when acconpani ed by:
11 (a) Acertificate of eligibility for sealing issued by
12 | the departnent pursuant to subsection (2).
13 (b) The petitioner's sworn statenent attesting that
14 | the petitioner:
15 1. Has never previously been adjudicated guilty of a
16 | crimnal offense or conparable ordi nance violation or
17 | adj udi cated delinquent for conmitting a felony or a
18 | mi sdeneanor specified in s. 943.051(3)(b).
19 2. Has not been adjudicated guilty of or adjudicated
20 | delinquent for committing any of the acts stemming fromthe
21| arrest or alleged crimnal activity to which the petition to
22 | seal pertains.
23 3. Has never secured a prior sealing or expunction of
24| a crimnal history record under this section, forner s.
251 893.14, former s. 901.33, former s. 943.058, or from any
26 | jurisdiction outside the state.
27 4. |s eligible for such a sealing to the best of his
28 | or her know edge or belief and does not have any ot her
29 | petition to seal or any petition to expunge pendi ng before any
30 | court.
31
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1| Any person who knowi ngly provides false informati on on such
2| sworn statenent to the court commits a felony of the third
3| degree, punishable as provided in s. 775.082, s. 775.083, or
4| s. 775.084.
5 (2) CERTIFICATE OF ELIGBILITY FOR SEALING --Prior to
6| petitioning the court to seal a crimnal history record, a
7 | person seeking to seal a crimnal history record shall apply
8| to the departnent for a certificate of eligibility for
9| sealing. The departnent shall, by rule adopted pursuant to
10 | chapter 120, establish procedures pertaining to the
11 | application for and issuance of certificates of eligibility
12 | for sealing. The departnment shall issue a certificate of
13| eligibility for sealing to a person who is the subject of a
14 | criminal history record provided that such person
15 (a) Has subnmitted to the departnent a certified copy
16 | of the disposition of the charge to which the petition to sea
17 | pertains.
18 (b) Renmits a $75 processing fee to the departnent for
19 | placenent in the Departnent of Law Enforcenment Operating Trust
20 | Fund, unless such fee is waived by the executive director
21 (c) Has never previously been adjudicated guilty of a
22 | crimnal offense or conparabl e ordi nance violation or
23 | adj udi cated delinquent for committing a felony or a
24 | mi sdeneanor specified in s. 943.051(3)(b).
25 (d) Has not been adjudicated guilty of or adjudicated
26 | delinquent for committing any of the acts stemming fromthe
27 | arrest or alleged crimnal activity to which the petition to
28 | seal pertai ns.
29 (e) Has never secured a prior sealing or expunction of
30| a crimnal history record under this section, forner s.
31| 893.14, fornmer s. 901.33, or forner s. 943. 058.
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(f) Is no longer under court supervision applicable to
the disposition of the arrest or alleged crimnal activity to
which the petition to seal pertains.

(3) PROCESSING OF A PETITION OR ORDER TO SEAL. - -

(a) In judicial proceedings under this section, a copy
of the conpleted petition to seal shall be served upon the
appropriate state attorney or the statew de prosecutor and
upon the arresting agency; however, it is not necessary to
nmake any agency other than the state a party. The appropriate
state attorney or the statew de prosecutor and the arresting
agency may respond to the court regarding the conpleted
petition to seal

(b) If relief is granted by the court, the clerk of
the court shall certify copies of the order to the appropriate
state attorney or the statew de prosecutor and to the
arresting agency. The arresting agency is responsible for
forwardi ng the order to any other agency to which the
arresting agency disseninated the crimnal history record
information to which the order pertains. The departnent shal
forward the order to seal to the Federal Bureau of
I nvestigation. The clerk of the court shall certify a copy of
the order to any other agency which the records of the court
reflect has received the crimnal history record fromthe
court.

(c) For an order to seal entered by a court prior to
July 1, 1992, the departnent shall notify the appropriate
state attorney or statew de prosecutor of any order to sea
which is contrary to | aw because the person who is the subject
of the record has previously been convicted of a crine or
conpar abl e ordi nance violation or has had a prior crimna
hi story record seal ed or expunged. Upon receipt of such
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1| notice, the appropriate state attorney or statew de prosecutor

2| shall take action, within 60 days, to correct the record and

3| petition the court to void the order to seal. The departnent

4 | shall seal the record until such tine as the order is voided

5| by the court.

6 (d) On or after July 1, 1992, the departnent or any

7| other crimnal justice agency is not required to act on an

8| order to seal entered by a court when such order does not

9| conply with the requirenents of this section. Upon receipt of

10 | such an order, the departnent nust notify the issuing court,

11| the appropriate state attorney or statew de prosecutor, the

12 | petitioner or the petitioner's attorney, and the arresting

13 | agency of the reason for nonconpliance. The appropriate state

14 | attorney or statew de prosecutor shall take action within 60

15| days to correct the record and petition the court to void the

16 | order. No cause of action, including contenpt of court, shal

17 | arise against any crimnal justice agency for failure to

18 | conply with an order to seal when the petitioner for such

19 | order failed to obtain the certificate of eligibility as

20| required by this section or when such order does not conply

21| with the requirenents of this section

22 (e) An order sealing a crimnal history record

23 | pursuant to this section does not require that such record be

24 | surrendered to the court, and such record shall continue to be

25 | mai ntai ned by the departnent and other criminal justice

26 | agenci es.

27 (4) EFFECT OF CRIM NAL HI STORY RECORD SEALING --A

28 | crimnal history record of a minor or an adult which is

29 | ordered seal ed by a court of conpetent jurisdiction pursuant

30| to this section is confidential and exenpt fromthe provisions

31| of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
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and is available only to the person who is the subject of the
record, to the subject's attorney, to crimnal justice
agencies for their respective crinmnal justice purposes, or to
those entities set forth in subparagraphs (a)l., 4., 5., and
6. for their respective |icensing and enpl oynent purposes.

(a) The subject of a crimnal history record seal ed
under this section or under other provisions of law, including
former s. 893.14, forner s. 901.33, and fornmer s. 943. 058, nay
lawful ly deny or fail to acknow edge the arrests covered by
the seal ed record, except when the subject of the record:

1. 1Is a candidate for enploynent with a crimna
justice agency;

2. |Is a defendant in a crinminal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.0585;

4. |s a candidate for adm ssion to The Florida Bar

5. |Is seeking to be enployed or licensed by or to
contract with the Departnent of Children and Fami |y Services
or the Departrment of Juvenile Justice or to be enpl oyed or
used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnentally
di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063(14), s. 394.4572(1), s. 397.451, s.
402.302(8), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415. 103, s. 985.407, or chapter 400; or

6. |s seeking to be enployed or licensed by the Ofice
of Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnent of Education, any
di strict school board, or any |ocal governnmental entity which
licenses child care facilities.
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1 (b) Subject to the exceptions in paragraph (a), a
2 | person who has been granted a sealing under this section
3| former s. 893.14, fornmer s. 901.33, or forner s. 943. 058 nay
4| not be held under any provision of law of this state to conmit
5| perjury or to be otherwise liable for giving a fal se statenent
6 | by reason of such person's failure to recite or acknow edge a
7| sealed crimnal history record.
8 (c) Information relating to the existence of a seal ed
9] crimnal record provided in accordance with the provisions of
10 | paragraph (a) is confidential and exenpt fromthe provisions
11 ] of s. 119.07(1) and s. 24(a), Art. | of the State
12 | Constitution, except that the departnent shall disclose the
13 | sealed crimnal history record to the entities set forth in
14 | subparagraphs (a)l., 4., 5., and 6. for their respective
15| licensing and enpl oynent purposes. It is unlawful for any
16 | enpl oyee of an entity set forth in subparagraph (a)l.
17 | subparagraph (a)4., subparagraph (a)5., or subparagraph (a)®6.
18 | to disclose information relating to the existence of a seal ed
19 | criminal history record of a person seeking enpl oynent or
20| licensure with such entity or contractor, except to the person
21| to whomthe crimnal history record relates or to persons
22 | having direct responsibility for enploynent or |icensure
23 | decisions. Any person who violates the provisions of this
24 | paragraph conmits a m sdeneanor of the first degree,
25 | puni shabl e as provided in s. 775.082 or s. 775.083.
26 Section 11. Section 943.0535, Florida Statutes, is
27 | anended to read:
28 943.0535 Aliens, crimnal records.--Ypon—the—eoffHecial
29 | reguest—of—theunited—States—i+mmgration—offecer—in—echarge—of
30 | the—ter+ritory—or—distret—in—whichi+stocated—any——court
31 | eommttirg—an—aHen—Ffor—the—conviction—of—afetoenyor—a
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1 | msdereanor—to—any—state—or——county—tnstituton—whieh—+s

2 | supportet—whotHy—or—tn—part—bypubbec—funds-It shall be the
3| duty of the clerk of sueh court to furnish w thout charge a

4| certified copy of the conplaint, information, or indictnment

5| and the judgrment and sentence and any other record pertaining
6| to the case of any the—cenvicted alien to the United States
7]|immgration officer in charge of the territory or district in
8 | which the court is located in every case in which an alien is
9| convicted of a felony or m sdeneanor or enters a plea of

10| guilty or nolo contendere to any fel ony or m sdeneanor char ge.
11| The state attorney shall assist the clerk of the court in

12 | deternmining if a defendant entering a plea or is convicted is
13| an alien.

14 Section 12. In order to informthe public and to deter
15| and prevent crine in the state, the Executive Ofice of the
16 | Governor shall place public service announcenents in visible
17 | l ocal nedia throughout the state explaining the penalties

18 | provided in this act.

19 Section 13. This act shall take effect July 1, 1999.
20
21
22
23
24
25
26
27
28
29
30
31
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