CS for SB 1250 Second Engr ossed

1 Abill to be entitled

2 An act relating to environnental protection

3 anending s. 20.255, F.S.; deleting the Ofice

4 of the Youth Corps; renaning the Division of

5 Water Facilities as the Division of Resource

6 Managenent; deleting the Division of

7 Envi ronnment al Resource Pernmitting;

8 reinstituting paynent in lieu of taxes;

9 anendi ng s. 373.4145, F.S.; postponing
10 schedul ed July 1, 1999 repeal of certain
11 provisions of the interimwetlands pernmitting
12 program for the Northwest Florida Water
13 Managenent District; directing the Northwest
14 Fl ori da Water Managenent District and the
15 Departnent of Environnental Protection to adopt
16 a plan to inplement an environnental resource
17 permtting programwthin the jurisdiction of
18 the district by a specified date; requiring
19 reports to the Legislature on the progress of
20 the planning efforts; providing that certain
21 jurisdictional declaratory statenents wll not
22 expire until January 1, 2002; providing
23 aut hori zation for the Secretary of the
24 Departnent of Environnental Protection to
25 reorgani ze the departnent under certain
26 condi tions; anmending s. 86, ch. 93-213, Laws of
27 Florida; forgiving the repaynent of a | oan
28 anending s. 373.136, F.S.; allow ng the
29 prevailing party to recover attorney's fees and
30 costs; anmending ss. 252.937, 378.901, 403.021
31 F.S.; conforming a statutory cross-reference;
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1 anending s. 403.031, F.S.; defining the term
2 "total maximumdaily load"; creating s.
3 403.067, F.S.; providing legislative findings
4 and intent; requiring the Departnment of
5 Environnental Protection to periodically submnt
6 to the United States Environnmental Protection
7 Agency a list of surface waters or segnents for
8 which total maximumdaily | oad assessnments will
9 be conducted; providing that the |ist cannot be
10 used in the adm nistration or inplenentation of
11 any regul atory program providing for public
12 comment on the list; requiring the Departnent
13 of Environnental Protection to conduct total
14 maxi nrum dai ly | oad assessnents on water bodies
15 based on the priority ranking and schedul e;
16 requiring the Departnent of Environnental
17 Protection to adopt a nethodol ogy for
18 determ ni ng those wat er bodi es which are
19 i mpaired by rule; specifying what the rule
20 shall set forth; providing for the adoption of
21 a subsequent updated list of water bodies for
22 which total maximumdaily | oads will be
23 cal cul at ed under certain circunstances;
24 providing for the renoval of surface waters or
25 segnents under certain conditions; providing
26 for the process for calculating and allocating
27 total maxi numdaily | oads; providing that the
28 Departnent of Environnental Protection nust
29 submt a report by February 1, 2001, to the
30 Governor, the President of the Senate, and the
31 Speaker of the House of Representatives which
2
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1 contains recomendations and draft |egislation

2 for any nodifications to the process for

3 all ocating total maxi numdaily | oads; requiring

4 that the reconmendati ons be devel oped by the

5 departnment in cooperation with a technica

6 commttee; providing that the total maximm

7 daily | oad cal culations and all ocati ons shal

8 be adopted by rule; providing for public

9 wor kshops and public notice; providing that the
10 Departnent of Environnental Protection shall be
11 the | ead agency in coordinating the
12 i mpl erentation of the total maxi numdaily | oad
13 al l ocation through water quality protection
14 prograns; authorizing the departnent to devel op
15 a basin plan requiring the departnent to
16 cooperatively develop suitable interim
17 neasur es, best managenent practices, or other
18 neasures necessary to achieve the |evel of
19 pol l ution reduction established in allocations
20 for nonagricultural nonpoint pollutant sources;
21 requiring the Departnent of Agriculture and
22 Consuner Services to develop, and to adopt by
23 rule at its discretion, certain interim
24 neasures or best nmanagenent practices necessary
25 to achieve the |l evel of pollution reduction
26 established in allocations of agricultura
27 pol | utant sources; authorizing the Departnent
28 of Environnental Protection to adopt certain
29 rul es; prohibiting the Departnent of
30 Envi ronnental Protection frominpl enenting
31 Wi thout prior |egislative approval, any

3
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1 addi tional regulatory authority pursuant to the

2 Cl ean Water Act; anending s. 403.805, F.S.

3 providing for the powers and duties of the

4 secretary; requiring the Departnent of

5 Envi ronnmental Protection, in coordination with

6 t he water nmanagenent district and the

7 Departnent of Agriculture and Consuner

8 Services, to evaluate the effectiveness of the

9 i mpl erentation of total maxi mumdaily | oads for
10 a specific period and to report to the Governor
11 and the Legislature; providing an effective
12 dat e.
13
14 | Be It Enacted by the Legislature of the State of Florida:
15
16 Section 1. Subsections (2) and (6), of section 20.255
17 | Florida Statutes, 1998 Suppl enent, are anended to read:

18 20.255 Departnent of Environnmental Protection.--There
19| is created a Departnent of Environnental Protection.
20 (2) There shall be two deputy secretaries and an
21 | executive coordinator for ecosystem managenent who are to be
22 | appoi nted by and shall serve at the pleasure of the secretary.
23| The secretary nay assign either deputy secretary the
24 | responsibility to supervise, coordinate, and formul ate policy
25| for any division, office, or district. The foll ow ng speci al
26 | offices are established and headed by managers, each of whom
27| is to be appointed by and serve at the pleasure of the
28 | secretary: Ofice of CGeneral Counsel, Ofice of |nspector
29 | General, Ofice of Communication, the latter including public
30| information, legislative liaison, cabinet |iaison and speci al
31| projects, Ofice of Water Policy, Ofice of |ntergovernnental
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Prograns, Ofice of Ecosystem Pl anni ng and Coordi nati on,

O fice of Environnental Education, and Ofice of Geenways and
Tr ai | s;—and—an—o-HHce—of—the—Youth—Corps. The executive

coordi nator for ecosystem nmanagenent shall coordinate policy
within the departnent to assure the inplenentation of the
ecosyst em managenent provisions of chapter 93-213, Laws of

Fl orida. The executive coordi nator for ecosystem nmanagenent
shal | supervise only the Ofice of Water Policy, the Ofice of
I ntergovernnental Prograns, the O fice of Ecosystem Pl anning
and Coordi nation, and the Ofice of Environnental Education
The executive coordi nator for ecosystem managenment nay al so be
del egated authority by the secretary to act on behalf of the
secretary; this authority may include the responsibility to
oversee the inland navigation districts. The other special

of fices not supervised by the executive coordinator for
ecosyst em managenent shall report to the secretary; however,
the secretary nmay assign them for daily coordination

pur poses, to report through a senior nanager other than the
secretary. There shall be six adm nistrative districts
involved in regulatory matters of waste managenent, water
facilities, wetlands, and air resources, which shall be headed
by managers, each of whomis to be appointed by and serve at
the pleasure of the secretary. Divisions of the departnment nay
have one assistant or two deputy division directors, as
required to facilitate effective operation. The nanagers of

all divisions and offices specifically naned in this section
and the directors of the six adnministrative districts are
exenpt frompart |l of chapter 110 and are included in the
Seni or Managenent Service in accordance with s. 110.205(2)(i).
No ot her deputy secretaries or senior nmanagenent positions at
or above the division | evel, except those established in
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chapter 110, may be created without specific |egislative

aut hority.
(6) The follow ng divisions of the Departnent of

Envi ronmental Protection are established:
(a) Division of Adnministrative and Technical Services.
(b) Division of Air Resource Managenent.
(c) Division of Water Resource Managenent fFaciHH-ties
(d) Division of Law Enforcenent.

(e) Division of Marine Resources.

(f) Division of Waste Managenent.

(g) Division of Recreation and Parks.

(h) Division of State Lands, the director of which is
to be appointed by the secretary of the departnment, subject to
confirmation by the Governor and Cabinet sitting as the Board
of Trustees of the Internal |nprovenent Trust Fund.

In order to ensure statew de and intradepartnental
consi stency, the departnent's divisions shall direct the
district offices and bureaus on matters of interpretation and
applicability of the departnent's rules and prograns.

Section 2. |If the Departnent of Environnenta

Protection or a water nmanagenent district has nmade a paynment

inlieu of taxes to a governnental entity and subsequently

suspended such paynent, the departnent or water nmnagenent

district shall reinstitute appropriate paynent and conti nue

t he paynents in consecutive years until the governnental

entity has received a total of ten paynents for each tax | oss.
Section 3. Subsection (6) of section 373.4145, Florida
Statutes, is anended and subsection (7) is added to said

section, to read

6
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373.4145 Interimpart |V permtting programfor the
Nort hwest Fl orida Water Managenent District. --

(6) Subsections (1), (2), (3), and (4) shall be
repeal ed effective July 1, 2003 1999

(7)(a) The departnent and the Northwest Florida Water
Managenent District are directed to begin devel oping a plan by

which the permtting for activities proposed in surface waters

and wetl ands shall fully conply with the provisions of part |V

of chapter 373, beginning July 1, 2003. The plan al so shal

address the division of environnental resource permitting

responsibilities between the departnent and the Nort hwest

Fl ori da Water Managenent District; the nmethodol ogy of

delineating wetlands in the Northwest Florida Water Managenent

District; authority of the Northwest Florida Water Managenent

District to inplenent federal permitting prograns related to

activities in surface waters and wetl ands; and the chapter 70

inplications of inplenenting the provisions of part |V of

chapter 373 within the jurisdiction of the Northwest Florida

Wat er Managenent District.
(b) The departnent and Northwest Florida Water
Managenent District shall jointly prepare an interimreport on

their progress in devel oping the aforenentioned plan, to be
presented March 1, 2001 to the Governor, the President of the
Senate, the Speaker of the House of Representatives, and the

chairs of the rel evant substantive and fiscal commttees. The

departnent and district shall present a final report on March
1, 2003.
(c) Any jurisdictional declaratory statenent issued

for a project within the geographic jurisdiction of the

Nort hwest Fl orida Water Managenent District that is valid on

July 1, 1999, and for which there has been issued a pernit

7
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1| pursuant to chapters 403 and 373 for a phase of that project

2] and which identified proposed future devel opnent, including

3| mtigation, that would require an additional permt pursuant

4] to chapters 403 and 373 shall not expire until January 1,

51 2002.

6 Section 4. Subsection (2) of section 252.937, Florida

7| Statutes, 1998 Suppl enent, is anended to read:

8 252.937 Department powers and duties.--

9 (2) To ensure that this programis self-supporting,
10 | the departnent shall provide adnministrative support, including
11 | staff, facilities, materials, and services to inplenent this
12 | part for specified stationary sources subject to s. 252.939
13 | and shall provide necessary funding to | ocal energency
14 | planning comm ttees and county energency managenent agencies
15 ) for work perfornmed to inplenent this part. Each state agency
16 | with regulatory, inspection, or technical assistance prograns
17 | for specified stationary sources subject to this part shal
18 | enter into a nenorandum of understanding with the departnent
19 | which specifically outlines how each agency's staff,
20| facilities, materials, and services will be utilized to
21 | support inplenentation. At a mininum these agencies and
22 | prograns include: the Departnent of Environnental
23| Protection's Division of Air Resources Managenent and Division
24 | of Water Resource Managenent Faetrtities, and the Departnment of
25 | Labor and Enpl oynent Security's Division of Safety. It is the
26 | Legislature's intent to inplenent this part as efficiently and
27 | economically as possible, using existing expertise and
28 | resources, if avail able and appropri ate.
29 Section 5. Paragraph (a) of subsection (1) of section
30| 378.901, Florida Statutes, is anended to read:
31 378.901 Life-of-the-mne pernt.--
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(1) As used in this section, the term

(a) "Bureau" neans the Bureau of M ne Reclamation of
the Division of Water Resource Managenent Envi+toentental
Resource—Permwitting of the Departnent of Environnental

Pr ot ecti on.

Section 6. Paragraph (a) of subsection (9) of section
403. 021, Florida Statutes, is anended to read:

403.021 Legislative declaration; public policy.--

(9)

(a) The Legislature finds and declares that it is
essential to preserve and maintain authorized water depth in
t he existing navigation channels, port harbors, turning
basi ns, and harbor berths of this state in order to provide
for the continued safe navigation of deepwater shipping
commerce. The departnent shall recognize that naintenance of
aut hori zed water depths consistent with port naster plans
devel oped pursuant to s. 163.3178(2)(k) is an ongoi ng,
conti nuous, beneficial, and necessary activity that is in the
public interest; and it shall develop a regulatory process
that shall enable the ports of this state to conduct such
activities in an environnentally sound, safe, expeditious, and
cost-efficient manner. It is the further intent of the
Legislature that the pernmitting and enforcenent of dredging,
dredged- mat eri al managenent, and other related activities for
Florida's deepwater ports pursuant to this chapter and
chapters 161, 253, and 373 shall be consolidated within the
departnent's Division of Water Resource Managenent

Ervironrenta—Resoduree—Permtting and, with the concurrence of

the affected deepwater port or ports, nmay be administered by a

district office of the departnent or delegated to an approved
| ocal environnental program

9
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Section 7. Section 86 of chapter 93-213, Laws of
Fl orida, is anended to read:

Section 86. The Departnent of Environnmental Regul ation
is authorized 54 career service positions for administering
the state NPDES program Twenty-five career service positions
are authorized for startup of the program beginning July 1,
1993, and the remaining 29 career service positions beginning
January 1, 1994. The state NPDES program staffing shall start
July 1, 1993, with conpletion targeted for 6 nonths foll ow ng
United States Environnmental Protection Agency authorization to
admi ni ster the National Pollutant Discharge Elimnation System
program | nplenentation of positions is subject to review and
final approval by the secretary of the Departnent of
Envi ronnment al Regul ati on. The sumof $3.2 million is hereby
appropriated fromthe Pollution Recovery Trust Fund to cover

program startup costs. Such—funtds—are—to—berepar-c—fromafund
the—tegi-stature—deens—appropriate—notater—than—Juy—1,—2600+

Section 8. Section 373.136, Florida Statutes, is
amended to read:

373.136 Enforcenent of regul ations and orders. --

(1) The governing board may enforce its regul ations
and orders adopted pursuant to this chapter, by suit for
injunction or other appropriate action in the courts of the
state.

(2) The court may award to the prevailing party or

parties reasonable attorney's fees for services rendered in

adm ni strative hearings, actions at law, and all appellate

proceedi ngs resulting therefromunder the provisions of ch
373.

(a) In addition to the above, the court nay award al

costs and charges incident to such actions.

10
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(b) The provisions of s. 57.111 apply to all state

agencies, including, but not linmted to, all water nmanagenent

districts.
(c) This paragraph is renedial and shall apply to any

action pending on the effective date of this act.
(3)2) Any action by a citizen of the state to seek
judicial enforcenent of any of the provisions of this chapter

shal | be governed by the Florida Environmental Protection Act,
s. 403.412.

Section 9. Notwithstandi ng section 20.255(2), Florida
Statutes, the Secretary of the Departnent of Environnental

Protection is authorized to restructure and reorgani ze the

departnment within the current statutory prescribed divisions

and in conpliance with section 216.292(4), Florida Statutes,

1998 Supplenent, to increase efficiency in carrying out the

agency's statutory mssion and objectives. Actions taken under

the authority granted by this section nust be taken in

consultation with the Executive Ofice of the Governor. The

secretary shall subnmit a report describing actions taken and

additional plans for inplenenting the provisions of this

section to the Governor, the President of the Senate, and the

Speaker of the House of Representatives by 30 days after this

bill becones a |law. The departnment shall subnit status reports

on a nonthly basis through Decenber 1999.

Section 10. Subsection (21) is added to section
403.031, Florida Statutes, to read:

403.031 Definitions.--In construing this chapter, or
rul es and regul ati ons adopted pursuant hereto, the follow ng
wor ds, phrases, or ternms, unless the context otherw se
i ndi cates, have the foll owi ng neani ngs:

11
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1 (21) "Total maximumdaily | oad" is defined as the sum
2| of the individual wastel oad all ocations for point sources and
3| the load allocations for nonpoint sources and natura

4 | background. Prior to determning individual wastel oad

5| all ocations and | oad all ocati ons, the maxi nrum anount of a

6| pollutant that a water body or water segnent can assinilate

7| fromall sources without exceeding water quality standards

8| must first be cal cul at ed.

9 Section 11. Section 403.067, Florida Statutes, is

10 | created to read:

11 403. 067 Establishnent and i npl enentati on of total

12 | maxi num dai ly | oads. - -

13 (1) LEG SLATIVE FI NDINGS AND I NTENT. - -1 n furtherance

14 | of public policy established in s. 403.021, the Legislature

15| declares that the waters of the state are anpbng its nbst basic
16 | resources and that the devel opnent of a total maxi numdaily

17 | |l oad programfor state waters as required by ss. 303(d) of the
18 | d ean Water Act. Pub. L. No. 92-500, 33 U S.C. ss. 1251 et

19| seq. will pronote inprovenents in water quality throughout the
20 | state through the coordi nated control of point and nonpoi nt
21| sources of pollution. The Legislature finds that, while point
22 | and nonpoi nt sources of pollution have been nmanaged t hrough
23 | nuner ous prograns, better coordination anong these efforts and
24 | addi ti onal managenent neasures nmay be needed in order to
25| achieve the restoration of inpaired water bodies. The
26 | scientifically based total maximumdaily | oad programis
27 | necessary to fairly and equitably allocate pollution |oads to
28 | both nonpoint and poi nt sources. |nplenentation of the
29 | all ocation shall include consideration of a cost-effective
30 | approach coordi nated between contributing point and nonpoi nt
31| sources of pollution for inpaired water bodies or water body

12
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1| segnents and may include the opportunity to i nplenent the

2| allocation through non-regul atory and i ncentive-based

3| prograns. The Legislature further declares that the Departnent
4| of Environnental Protection shall be the | ead agency in

5] admnistering this programand shall coordinate with | oca

6 | governnents, water nanagenent districts, the Departnent of

7| Agriculture and Consuner Services, local soil and water

8 | conservation districts, environnmental groups, regul ated

9] interests, other appropriate state agencies, and affected

10 | pollution sources in devel opi ng and executing the total

11 | maxinumdaily | oad program

12 (2) LIST OF SURFACE WATERS OR SEGMENTS. --1n accordance
13| with ss. 303(d) of the Cean Water Act, Pub. L. No. 92-500, 33
14| U S.C. ss. 1251 et seq., the departnent nust subnit

15| periodically to the United States Environnental Protection

16 | Agency a list of surface waters or segnents for which total

17 | maxinumdaily | oad assessnents will be conducted. The

18 | assessnents shall evaluate the water quality conditions of the
19| listed waters and, if such waters are determ ned not to neet
20 | water quality standards, total nmaxi numdaily | oads shall be
21 | established, subject to the provisions of s. 403.067(4). The
22 | departnent shall establish a priority ranking and schedul e for
23 | anal yzi ng such waters.
24 (a) The list, priority ranking, and schedul e cannot be
25| used in the adninistration or inplenentation of any regul atory
26 | program However, this paragraph does not prohi bit any agency
27 | fromenploying the data or other information used to establish
28| the list, priority ranking, or schedule in adninistering any
29 | program
30 (b) The list, priority ranking, and schedul e prepared
31| under this subsection shall be nade available for public

13
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comment, but shall not be subject to chall enge under chapter
120.

(c) The provisions of this subsection are applicable

to all lists prepared by the departnent and subnitted to the

United States Environnental Protection Agency pursuant to
section ss. 303(d) of the Cean Water Act. Pub. L. No. 92-500,
33 U S.C ss. 1251 et seq., including those subnitted prior to

the effective date of this act, except as provided in s.
403. 067(4).
(d) |If the departnent proposes to inplenent total

maxi rum daily | oad cal cul ati ons or allocations established

prior to the effective date of this act, the departnent shal

adopt those cal cul ations and all ocations by rule by the
secretary pursuant to ss. 120.54, 120.536(1) and
403. 067(6) (d).

(3) ASSESSMENT. - -

(a) Based on the priority ranking and schedule for a

particular listed water body or water body segnent, the

departnent shall conduct a total maxi numdaily | oad assessnent

of the basin in which the water body or water body segnent is

| ocat ed using the nethodol ogy devel oped pursuant to s.

403.067(3)(b). In conducting this assessnent, the departnent

shall coordinate with the | ocal water managenent district, the

Departnent of Agriculture and Consuner Services, other

appropriate state agencies, soil and water conservation

districts, environnental groups, regulated interests, and

other interested parties.

(b) The departnent shall adopt by rule a nethodol ogy

for deternmining those waters which are inpaired. The rule

shal | provide for consideration as to whether water quality

standards codified in chapter 62-302, Florida Administrative

14
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Code, are being exceeded, based on objective and credible

data, studies and reports, including surface water inprovenent

and managenent plans approved by water nanagenent districts

under s. 373.456 and pollutant | oad reduction goals devel oped

according to departnent rule. Such rule also shall set forth:

1. Water quality sanple collection and anal ysis

requi rements, accounting for anmbi ent background conditions,

seasonal and ot her natural variations;

2. Approved net hodol ogi es;

3. Quality assurance and quality control protocols;

4. Data nodeling; and

5. Oher appropriate water quality assessnment

neasur es.

(c) |If the departnent has adopted a rul e establishing

a nunerical criterion for a particular pollutant, a narrative

or biological criterion may not be the basis for deternining

an inpairnent in connection with that pollutant unless the

departnent identifies specific factors as to why the nunerica

criterion is not adequate to protect water quality. |If water

guality non-attainnent is based on narrative or biologica

criteria, the specific factors concerning particul ar

pollutants shall be identified prior to a total nmaxi rumdaily

| oad bei ng devel oped for those criteria for that surface water

or surface water segnent .

(4) APPROVED LIST.--1f the departnent deternines
based on the total maxi numdaily | oad assessnent net hodol ogy

described in s. 403.067(3), that water quality standards are

not bei ng achi eved and that technol ogy-based effl uent

limtations and other pollution control prograns under |ocal

state, or federal authority, including Evergl ades restoration

activities pursuant to s. 373.4592 and the National Estuary

15
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1| Program which are designed to restore such waters for the
2| pollutant of concern are not sufficient to result in
3| attainnent of applicable surface water quality standards, it
4| shall confirmthat determ nation by issuing a subsequent,
5| updated list of those water bodies or segnments for which total
6| mximumdaily loads will be calculated. In association with
7| this updated list the departnent shall establish priority
8 | ranki ngs and schedul es by whi ch water bodies or segnents wll
9| be subjected to total maximumdaily | oad calculations. If a
10 | surface water or water segnent is to be listed under this
11 | subsection, the departnment nust specify the particul ar
12 | pollutants causing the inpairnent and the concentration of
13 | those pollutants causing the inpairnent relative to the water
14 | quality standard. This updated list shall be approved and
15 | anmended by order of the departnment subsequent to conpl etion of
16 | an assessnent of each water body or water body segnent, and
17 | subnitted to the United States Environnental Protection
18 | Agency. Each order shall be subject to chall enge under ss.
19| 120.569 and 120.57.
20 (5) REMOVAL FROM LI ST.--At any tine throughout the
21| total maxinumdaily | oad process, surface waters or segnents
22 | evaluated or listed under this section shall be renoved from
23| the lists described in s. 403.067(2) or s. 403.067(4) upon
24 | denpnstration that water quality criteria are being attained,
25 | based on data equivalent to that required by rul e under s.
26 | 403.067(3).
27 (6) CALCULATI ON AND ALLOCATI ON. - -
28 (a) Calculation of total maxi mumdaily | oad.
29 1. Prior to developing a total maxi numdaily | oad
30| calculation for each water body or water body segnent on the
31| list specified ins. 403.067(4), the departnent shal

16
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coordinate with applicable |ocal governnents, water nanagenent

districts, the Departnent of Agriculture and Consuner

Services, other appropriate state agencies, local soil and

wat er conservation districts, environmental groups, regul ated

interests, and affected pollution sources to deternine the

i nformation required, accepted nethods of data coll ection and

analysis, and quality control/quality assurance requirenents.

The anal ysis may include mathenmatical water quality nodeling

usi ng approved procedures and net hods.

2. The departnent shall develop total nmaxi numdaily

| oad cal cul ati ons for each water body or water body segnment on

the list described in s. 403.067(4) according to the priority

ranki ng and schedul e unl ess the i npairnment of such waters is

due solely to activities other than point and nonpoi nt sources

of pollution. For waters deternined to be inpaired due solely

to factors other than point and nonpoint sources of pollution

no total maximumdaily load will be required. A total nmaxi num

daily |l oad may be required for those waters that are inpaired

predom nantly due to activities other than point and nonpoi nt

sources. The total maximumdaily | oad cal cul ati on shal

establish the amount of a pollutant that a water body or water

body segnent can assinilate without exceeding water quality

st andards, and shall account for seasonal variations and

include a margin of safety that takes into account any |ack of

know edge concerning the relationship between effl uent

limtations and water quality. The total nmaxi numdaily | oad

may be based on a pollutant |oad reduction goal devel oped by a

wat er managenent district, provided that such pollutant | oad

reduction goal is promul gated by the departnent in accordance

with the procedural and substantive requirenents of this

subsecti on.

17
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(b) Allocation of total nmaxinumdaily | oads. The total

maxi rum dai ly | oads shall include establishnent of reasonable

and equitable allocations of the total maxi numdaily | oad

anong poi nt and nonpoint sources that will alone, or in

conjunction with other nmanagenent and restoration activities,

provide for the attainnent of water quality standards and the

restoration of inpaired waters. The all ocati ons shal

establi sh the naxi num anount of the water pollutant froma

gi ven source or category of sources that nay be discharged or

rel eased into the water body or water body segnent in

conbi nation with ot her discharges or rel eases. Such

al l ocations shall be designed to attain water quality

st andards and shall be based on consideration of the

fol | owi ng:
1. Existing treatnent |evels and nmanagenent practices;

2. Differing inpacts pollutant sources may have on

water quality;

3. The availability of treatnent technol ogi es,

nmanagenent practices, or other pollutant reduction neasures;

4. Environnental, econonic, and technol ogica

feasibility of achieving the allocation

5. The cost benefit associated with achieving the

al |l ocati on;
6. Reasonable tinmefranes for inplenentation

7. Potential applicability of any noderating

provi sions such as vari ances, exenptions, and m Xi ng zones;

and
8. The extent to which nonattai nnent of water quality

standards is caused by pollution sources outside of Florida,

di scharges that have ceased, or alterations to water bodies

prior to the date of this act.

18
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1 (c) Not later than February 1, 2001, the departnent
2| shall subnmt a report to the Governor, the President of the
3| Senate, and the Speaker of the House of Representatives
4 | contai ning recommendations, including draft |egislation, for
5] any nodifications to the process for allocating total maximm
6| daily loads, including the relationship between allocations
7 | and the basin planning process. Such recommendati ons shall be
8 | devel oped by the departnent in cooperation with a technica
9 | advi sory conmmittee which includes representatives of affected
10 | parties, environnental organizations, water nmnagenent
11| districts, and other appropriate |local, state, and federa
12 | governnent agenci es. The technical advisory conmittee shal
13| al so include such nenbers as nay be desighated by the
14 | President of the Senate and the Speaker of the House of
15 | Representati ves.
16 (d) The total maximumdaily | oad cal cul ati ons and
17 | all ocations for each water body or water body segnent shall be
18 | adopted by rule by the secretary pursuant to ss. 120.54 and
19 ] 120.536(1), and 403.805. The rul es adopted pursuant to this
20 | paragraph shall not be subject to approval by the
21| Environnmental Regul ation Conmission. As part of the rule
22 | devel opnent process, the departnent shall hold at | east one
23 | public workshop in the vicinity of the water body or water
24 | body segnent for which the total maxinumdaily |l oad i s being
25 | devel oped. Notice of the public workshop shall be published
26 | not less than 5 days nor nore than 15 days before the public
27 | workshop in a newspaper of general circulation in the county
28 | or counties containing the water bodies or water body segnents
29 | for which the total maximumdaily | oad cal cul ati on and
30| all ocation are bei ng devel oped.
31 (7) 1| MPLEMENTATI ON OF TOTAL NMAXI MUM DAI LY LOADS. - -

19
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(a) The departnent shall be the | ead agency in

coordinating the inplenentation of the total nmaximumdaily

| oad all ocation through water quality protection

prograns. Application of a total maxi numdaily | oad

calculation or allocation by a water nmanagenent district shal

be consistent with this section and shall not require the

i ssuance of an order or a separate action pursuant to s.

120.54 or s. 120.536(1) for adoption of the cal cul ati on and

al | ocation previously established by the departnent. Such

prograns may include, but are not linmited to:

1. Pernmitting and other existing regulatory prograns;

2. Nonregul atory and incentive-based prograns,

i ncl udi ng best managenent practices, cost sharing, waste

m ninization, pollution prevention, and public education;

3. Oher water quality nanagenent and restoration

activities, for exanple surface water inprovenent and

nmanagenent pl ans approved by water nanagenent districts under

S. 373.456;

4, Pollutant trading or other equitable economcally

based agreenents;

5. Public works including capital facilities; or

6 Land acquisition

(b) In developing and inplenenting the total naxi num

daily |l oad allocation, the departnent may devel op a basin

pl an. The basin plan will serve to fully integrate all the

nmanagenent strategies available to the state for the purpose

of achieving water quality restoration. The basin pl anni ng

process is intended to involve the broadest possible range of

interested parties, with the objective of encouraging the

great est anount of cooperation and consensus possible. The

departnent shall hold at |east one public neeting in the

20
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vicinity of the basin to discuss and receive comments during

t he basin planning process and shall ot herw se encourage

public participation to the greatest practical extent. Notice

of the public neeting shall be published in a newspaper of

general circulation in each county in which the basin lies not

|l ess than 5 days nor nore than 15 days before the public

neeting. A basin plan shall not supplant or otherw se alter
any assessnent made under s. 403.086(3) and s.403.086(4), or
any cal culation or allocation nmade under s. 403. 086(6).

(c) The departnent, in cooperation with the water

managenent districts and other interested parties, as

appropriate, may devel op suitable interi mneasures, best

nmanagenent practices, or other neasures necessary to achieve

the level of pollution reduction established by the departnent

for nonagricul tural nonpoint pollutant sources in allocations

devel oped pursuant to s. 403.067(6)(b). These practices and

neasures may be adopted by rule by the departnent and the

wat er managenment districts pursuant to ss. 120.54 and

120.536(1), and may be inplenented by those parties

responsi ble for nonagricul tural nonpoint pollutant sources and

the departnent and the water managenent districts shall assist

with inplenentation. Were interimneasures, best nmanagenent

practices, or other neasures are adopted by rule, the

ef fectiveness of such practices in achieving the | evels of

poll ution reduction established in allocations devel oped by
t he departnment pursuant to s. 403.067(6)(b) shall be verified
by the departnent. |Inplenentation, in accordance with

applicable rules, of practices that have been verified by the

departnent to be effective at representative sites shal

provide a presunption of conpliance with state water quality

standards and rel ease fromthe provisions of s. 376.307(5) for

21
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t hose pollutants addressed by the practices, and the

departnent is not authorized to institute proceedi ngs agai nst

the owner of the source of pollution to recover costs or

danmages associated with the contanination of surface or ground

wat er caused by those pollutants. Such rules shall also

i ncorporate provisions for a notice of intent to i nplenent the

practices and a systemto assure the inplenentation of the

practices, including recordkeeping requirenents. Were water

guality problens are detected despite the appropriate

i npl erent ation, operation and nmai ntenance of best nmnagenent

practices and other neasures according to rul es adopted under

this paragraph, the departnent or the water nmanagenent

districts shall institute a reevaluation of the best

managenent practice or other neasures.

(d) The Departnent of Agriculture and Consuner

Servi ces may devel op and adopt by rule pursuant to ss. 120.54

and 120.536(1) suitable interi mneasures, best nmnagenent

practices, or other neasures necessary to achieve the |evel of

pol l ution reducti on established by the departnent for

agricultural pollutant sources in allocations devel oped

pursuant to s. 403.067(6)(b). These practices and neasures nay

be i npl enented by those parties responsible for agricultural

pol | utant sources and the departnent, the water nmnagenent

districts and the Departnent of Agriculture and Consuner

Services shall assist with inplenentation. Were interim

neasur es, best managenent practices, or other neasures are

adopted by rule, the effectiveness of such practices in

achieving the levels of pollution reduction established in

al | ocati ons devel oped by the departnent pursuant to s.
403. 067(6) (b) shall be verified by the departnent.
| npl enentation, in accordance with applicable rules, of

22
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practices that have been verified by the departnent to be

effective at representative sites shall provide a presunption

of conpliance with state water quality standards and rel ease

fromthe provisions of s. 376.307(5) for those pollutants

addressed by the practices, and the departnment is not

authorized to institute proceedi ngs agai nst the owner of the

source of pollution to recover costs or danmages associ at ed

with the contam nation of surface or ground water caused by

those pollutants. |In the process of devel opi ng and adopti ng

rules for interi mneasures, best nanagenent practices, or

ot her neasures, the Departnent of Agriculture and Consuner

Services shall consult with the departnment, the Departnent of

Heal th, the water managenent districts, representatives from

affected farm ng groups, and environnental group

representatives. Such rules shall also incorporate provisions

for a notice of intent to inplenent the practices and a system

to assure the inplenentation of the practices, including

recordkeepi ng requirenents. Where water quality problens are

detected despite the appropriate inplenentation, operation and

nmai nt enance of best managenment practices and ot her neasures

according to rul es adopted under this paragraph, the

Departnent of Agriculture and Consunmer Services shal

institute a reevaluation of the best nmanagenent practice or

ot her neasure.

(e) The provisions of s. 403.067(7) paragraphs (c) and

(d) shall not preclude the departnent or water nmanagenent

district fromrequiring conpliance with water quality

standards or with current best nmmnagenent practice

requirenents set forth in any applicable regulatory program

aut hori zed by law for the purpose of protecting water
quality. Additionally, s. 403.067(7)(c) and s. 403.067(7)(d)

23
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are applicable only to the extent that they do not conflict

with any rules pronmul gated by the departnent that are

necessary to nmaintain a federally del egated or approved

program
(8) RULES.--The departnent is authorized to adopt

rul es pursuant to ss. 120.54 and 120.536(1) for
(a) Delisting water bodies or water body segnments from

the list devel oped under s. 403.067(4) pursuant to the
gui dance under s. 403.067(5);
(b) Administration of funds to i nplenent the total

maxi nrum dai ly | oad program

(c) Procedures for pollutant tradi ng anbng the

pol l utant sources to a water body or water body segnent,

i ncluding a nechani smfor the i ssuance and tracking of

pollutant credits. Such procedures nay be inpl enented through

permts or other authorizations and nust be |l egally binding.

No rule inplenenting a pollutant tradi ng programshall becone

effective prior to review and ratification by the Legi sl ature;

and
(d) The total maximumdaily | oad calculation in

accordance with s. 403.067(6)(a) i medi ately upon the

effective date of this act, for those eight water segnents

wi thin Lake Okeechobee proper as subnitted to the United

States Environnental Protection Agency pursuant to s.
403. 067(2).

(9) APPLICATION. --The provisions of this section are
i ntended to suppl enent existing law and nothing in this

section shall be construed as altering any applicable state

water quality standards or as restricting the authority

otherwi se granted to the departnent or a water nmnagenent

district under this chapter or chapter 373. The excl usive

24
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1| means of state inplenentation of section ss. 303(d) of the

2| dean Water Act. Pub. L. No. 92-500, 33 U.S.C. ss. 1251 et

3| seq. shall be in accordance with the identification

4 | assessnent, calculation and allocation, and inplenentation

5] provisions of s. 403. 067.

6 (10) CONSTRUCTION.--Nothing in this section shall be

7| construed as linmting the applicability or consideration of

8 | any mi xing zone, variance, exenption, site specific

9| alternative criteria, or other noderating provision

10 (11) | MPLEMENTATI ON OF ADDI TI ONAL PROGRAMS. - - The

11 | departnent shall not inplenment, without prior |egislative

12 | approval, any additional regulatory authority pursuant to the
13| U ean Water Act ss. 303(d) or 40 CFR Part 130, if such

14 | inpl enentation would result in water quality discharge

15 ) regul ation of activities not currently subject to regul ation
16 (12) In order to provide adequate due process while

17 | ensuring tinely devel opnent of total nmaxi mumdaily | oads,

18 | proposed rules and orders authorized by this act shall be

19 | ineffective pending resolution of a section 120.54(3), 120. 56,
20| 120.569, or 120.57 adnministrative proceedi ng. However, the
21 | departnment may go forward prior to resolution of such
22 | adnmini strative proceedi ngs with subsequent agency actions
23 | authori zed by s. 403.067(2) through s. 403.067(6), provided
24 | that the departnment can support and substantiate those actions
25| using the underlying bases for the rules or orders without the
26 | benefit of any legal presunption favoring, or in deference to,
27 | the chall enged rules or orders.
28 Section 12. Subsection (1) of section 403.805, Florida
29| Statutes, is anended to read:
30 403.805 Secretary; powers and duties. --
31

25
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(1) The secretary shall have the powers and duties of
heads of departnents set forth in chapter 20, including the
authority to adopt rules pursuant to ss. 120.536(1) and 120.54
to inplenent the provisions of chapters 253, 373, and 376 and
this chapter. The secretary shall have rul emaki ng
responsi bility under chapter 120, but shall submt any
proposed rule contai ning standards to the Environnenta
Regul ati on Comm ssion for approval, nodification, or
di sapproval pursuant to s. 403.804, except for total maximm

daily |l oad cal culations and all ocati ons devel oped pursuant to

s. 403.067(6). The secretary shall have responsibility for

final agency action regarding total maximumdaily | oad

cal cul ati ons and all ocati ons devel oped pursuant to s.

403.067(6). The secretary shall enploy |egal counsel to
represent the departnent in matters affecting the departnent.
Except for appeals on pernits specifically assigned by this
act to the Governor and Cabi net, and unl ess ot herw se
prohibited by |law, the secretary nay del egate the authority
assigned to the departnent by this act to the assistant
secretary, division directors, and district and branch office
managers and to the water managenent districts.

Section 13. The departnent, coordinating with the

wat er managenment districts and the Departnent of Agriculture

and Consuner Services, shall evaluate the effectiveness of the

i npl erentation of total maximumdaily |l oads for a period of 5

years fromthe effective date of this act. The departnent

shal | docunent that effectiveness, using all data and

information at its disposal, in a report to the Governor, the

President of the Senate, and the Speaker of the House of

Representatives by January 1, 2005. The report shall provide

speci fic recomendati ons for statutory changes necessary to

26
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1| inplenent total maximumdaily | oads nore effectively,
2 | including the devel opnent or expansi on of pollution prevention
3| and pollutant trading opportunities, and best nmanagenent
4 | practices. The report shall al so provide recommendati ons for
5] statutory changes relating to pollutant sources which are not
6 | subject to permitting under chapter 403, Florida Statutes, or
7 | chapter 373, Florida Statutes, and which do not inplenent the
8 | nonregul atory practices or other neasures outlined in the
9 | basin plan prepared under s. 403.067, Florida Statutes, in
10 | accordance with the schedule of the plan, or fail to inplenent
11 | them as desi gned.
12 Section 14. This act shall take effect July 1, 1999.
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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