Florida Senate - 1999 SB 1410
By Senator G ant

13-757-99

1 A bill to be entitled

2 An act relating to workers' conpensation

3 anending s. 440.13, F.S.; deleting a linitation
4 on kinds of nedical testinony adm ssible in

5 proceedi ngs before the judges of conpensation

6 clains; anending s. 440.134, F.S.; providing

7 that the provisions relating to nanaged care

8 arrangenents do not divest the jurisdiction and
9 authority of a Judge of Conpensation Clains to
10 enter orders regardi ng the reasonabl eness and
11 nmedi cal necessity of nedical care; anending s.
12 440.15, F.S.; prescribing rate for paynent of
13 i mpai rnent incone benefits; decreasing the

14 i mpai rnent rating fromthe conpensable injury
15 for paynent of supplenental benefits; anending
16 s. 440.192, F.S.; deleting a provision

17 requiring enpl oyees to exhaust all nmanaged care
18 gri evance procedures before filing a petition
19 for benefits; anending s. 440.1925, F. S
20 deleting a restriction on the kinds of nedica
21 opi nions that are adnissible in proceeding
22 before a judge of conpensation clains to
23 resol ve naxi num nedi cal inprovenent or
24 i mpai rnent di sputes; providing an effective
25 dat e.
26
27| Be It Enacted by the Legislature of the State of Florida:
28
29 Section 1. Subsection (5) of section 440.13, Florida
30| Statutes, 1998 Supplenent, is anmended to read:
31
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440.13 Medical services and supplies; penalty for
violations; limtations.--

(5) | NDEPENDENT MEDI CAL EXAM NATI ONS. - -

(a) In any dispute concerning overutilization, nedica
benefits, conpensability, or disability under this chapter
the carrier or the enpl oyee may sel ect an i ndependent nedica
exam ner. The exam ner may be a health care provider treating
or providing other care to the enployee. An independent
nedi cal exami ner nmay not render an opinion outside his or her
area of expertise, as denonstrated by licensure and applicabl e
practice paraneters.

(b) Each party is bound by his or her selection of an
i ndependent nedical exam ner and is entitled to an alternate
exam ner only if:

1. The examiner is not qualified to render an opinion
upon an aspect of the enployee's illness or injury which is
material to the claimor petition for benefits;

2. The exam ner ceases to practice in the specialty
relevant to the enpl oyee's condition

3. The examiner is unavail able due to injury, death,
or relocation outside a reasonably accessi bl e geographi c area;
or

4. The parties agree to an alternate exami ner

Any party may request, or a judge of conpensation clains nmay
require, designation of a division nedical advisor as an
i ndependent nedi cal exam ner. The opinion of the advisors
acting as exam ners shall not be afforded the presunption set
forth in paragraph (9)(c).

(c) The carrier may, at its election, contact the
claimant directly to schedul e a reasonable tine for an
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i ndependent nedi cal exami nation. The carrier nust confirmthe
scheduling agreenent in witing within 5 days and notify
claimant's counsel, if any, at |least 7 days before the date
upon whi ch the i ndependent nedical exanmination is scheduled to
occur. An attorney representing a claimant is not authorized
to schedul e i ndependent nedi cal eval uati ons under this
subsecti on.

(d) If the enployee fails to appear for the
i ndependent nedi cal exam nation wi thout good cause and fails
to advi se the physician at |east 24 hours before the schedul ed
date for the exanination that he or she cannot appear, the
enpl oyee is barred fromrecovering conpensation for any period
during which he or she has refused to submt to such
exam nation. Further, the enpl oyee shall reinburse the carrier
50 percent of the physician's cancellation or no-show fee
unl ess the carrier that schedul es the exanmination fails to
timely provide to the enployee a witten confirmation of the
date of the exam nation pursuant to paragraph (c) which
i ncl udes an expl anation of why he or she failed to appear. The
enpl oyee may appeal to a judge of conpensation clains for
rei mbursenent when the carrier wthholds paynent in excess of

the authority granted by this section

(e)tH)y Attorney's fees incurred by an injured enpl oyee
in connection with delay of or opposition to an i ndependent
nedi cal exam nation, including, but not linmted to, notions
for protective orders, are not recoverabl e under this chapter
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1 Section 2. Subsection (26) is added to section

2| 440.134, Florida Statutes, 1998 Supplenent, to read:

3 440. 134 Wrkers' conpensati on nmanaged care

4 | arrangenent. - -

5 (26) This section shall not operate to divest the

6| jurisdiction and authority of the Judge of Conpensation d ains
7| to make deternination and enter orders regarding the

8 | reasonabl eness and nedi cal necessity of nedical care requested
9| by way of a petition for benefits filed under s. 400.19 if an
10| injured workers' grievance is not resolved to the satisfaction
11| of the enployee within 30 days after notice of the grievance.
12 Section 3. Subsection (3) of section 440.15, Florida
13| Statutes, 1998 Supplenent, is anended to read:

14 440.15 Conpensation for disability.--Conpensation for
15 )| disability shall be paid to the enpl oyee, subject to the

16 | limts provided in s. 440.12(2), as foll ows:

17 (3) PERMANENT | MPAI RVENT AND WAGE- LOSS BENEFI TS. - -

18 (a) Inpairnent benefits.--

19 1. Once the enployee has reached the date of nmaxi num
20 | nedi cal inprovenent, inpairnment benefits are due and payabl e
21 | within 20 days after the carrier has know edge of the

22 | i npai rnent.

23 2. The three-nenber panel, in cooperation with the

24 | division, shall establish and use a uniform pernanent

25 | inpairnent rating schedule. This schedul e nust be based on

26 | nedically or scientifically denonstrable findings as well as
27 | the systens and criteria set forth in the Anerican Mdica

28 | Association's Cuides to the Eval uation of Permanent

29 | Inpairnment; the Snellen Charts, published by Anerican Medica
30 | Association Conmittee for Eye Injuries; and the M nnesota

31| Departnent of Labor and Industry Disability Schedul es. The
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1| schedul e shoul d be based upon objective findings. The schedul e
2| shall be nore conprehensive than the AMA CQuides to the

3 | Evaluati on of Pernanent |npairnment and shall expand the areas
4 | al ready addressed and address additional areas not currently

5] contained in the guides. On August 1, 1979, and pending the

6 | adoption, by rule, of a permanent schedule, Guides to the

7 | Eval uati on of Pernanent |npairnent, copyright 1977, 1971

8] 1988, by the Anmerican Medical Association, shall be the

9| tenporary schedul e and shall be used for the purposes hereof.
10| For injuries after July 1, 1990, pending the adoption by

11| division rule of a uniformdisability rating schedule, the

12 | M nnesota Departnent of Labor and Industry Disability Schedul e
13 | shall be used unl ess that schedul e does not address an injury.
14| In such case, the GQuides to the Eval uati on of Per nanent

15| I npai rnent by the American Medical Association shall be used.
16 | Determ nati on of permanent inpairnent under this schedul e nust
17 | be made by a physician |icensed under chapter 458, a doctor of
18 | osteopathic nedicine |icensed under chapters 458 and 459, a

19 | chiropractic physician |icensed under chapter 460, a podiatric
20 | physician |icensed under chapter 461, an optonetrist |icensed
21 | under chapter 463, or a dentist |licensed under chapter 466, as
22 | appropriate considering the nature of the injury. No other
23 | persons are authorized to render opinions regarding the
24 | exi stence of or the extent of permanent inpairnent.
25 3. Al inpairnent incone benefits shall be based on an
26 | inpairnment rating using the inpairnment schedule referred to in
27 | subparagraph 2. Inpairnent incone benefits are paid weekly at
28 | the rate of 66 2/3 56 percent of the enpl oyee's average weekly
29 | wage tenporary—total—di-sabitity—beneftit not to exceed the
30 | maxi mum weekly benefit under s. 440.12. An enpl oyee's
3l | entitlenent to inpairnment incone benefits begins the day after
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1| the enpl oyee reaches maxi mum nedi cal i nprovenent or the

2| expiration of tenporary benefits, whichever occurs earlier

3| and continues until the earlier of:

4 a. The expiration of a period conputed at the rate of
5| 3 weeks for each percentage point of inpairnment; e+

6 b. The death of the enpl oyee; or=—

7 c. Thirty weeks.

8 4. After the enployee has been certified by a doctor
9 | as having reached maxi num nedi cal inprovenent or 6 weeks

10 | before the expiration of tenporary benefits, whichever occurs
11| earlier, the certifying doctor shall evaluate the condition of
12 | the enpl oyee and assign an inpairnent rating, using the

13 | i mpai rnent schedul e referred to in subparagraph 2.

14 | Conpensation is not payable for the nental, psychol ogical, or
15| enotional injury arising out of depression from being out of
16 | work. If the certification and evaluation are perforned by a
17 | doctor other than the enployee's treating doctor, the

18 | certification and eval uation nust be subnmitted to the treating
19 | doctor, and the treating doctor nust indicate agreenent or

20 | di sagreenent with the certification and eval uation. The

21| certifying doctor shall issue a witten report to the

22 | division, the enployee, and the carrier certifying that

23 | maxi mum nedi cal i nprovenent has been reached, stating the

24 | inpairnment rating, and providing any other information

25| required by the division. If the enpl oyee has not been

26 | certified as having reached maxi mum nedi cal i nprovenent before
27 | the expiration of 102 weeks after the date tenporary total

28 | disability benefits begin to accrue, the carrier shall notify
29 | the treating doctor of the requirenents of this section

30 5. The carrier shall pay the enpl oyee inpairnent

31| inconme benefits for a period based on the inpairnent rating.
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6. The division may by rule specify forms and
procedures governing the nethod of paynent of wage |oss and
i mpai rnent benefits for dates of accidents before January 1,
1994, and for dates of accidents on or after January 1, 1994.

(b) Suppl enental benefits.--

1. Al supplenental benefits nmust be paid in
accordance with this subsection. An enployee is entitled to
suppl enental benefits as provided in this paragraph as of the
expiration of the inpairnment period, if:

a. The enployee has an inpairnent rating fromthe
conmpensabl e injury of 10 286 percent or nore as determ ned
pursuant to this chapter

b. The enpl oyee has not returned to work or has
returned to work earning | ess than 80 percent of the
enpl oyee' s average weekly wage as a direct result of the
enpl oyee' s inpairnment; and

c. The enployee has in good faith attenpted to obtain
enpl oynent comensurate with the enployee's ability to work.

2. If an enployee is not entitled to suppl enental
benefits at the tine of paynent of the final weekly inpairnent
i ncone benefit because the enployee is earning at |east 80
percent of the enployee's average weekly wage, the enpl oyee
may becone entitled to supplenental benefits at any tine
within 1 year after the inpairnment incone benefit period ends
if:

a. The enpl oyee earns wages that are less than 80
percent of the enployee's average weekly wage for a period of
at | east 90 days;

b. The enpl oyee neets the other requirenents of
subparagraph 1.; and

7

CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 1999 SB 1410
7-99

1 c. The enployee's decrease in earnings is a direct

2| result of the enployee's inpairment fromthe conpensabl e

3| injury.

4 3. If an enployee earns wages that are at |east 80

5| percent of the enployee's average weekly wage for a period of
6| at | east 90 days during which the enployee is receiving

7 | suppl enental benefits, the enpl oyee ceases to be entitled to
8 | suppl enental benefits for the filing period. Supplenenta

9| benefits that have been term nated shall be reinstated when
10 | the enpl oyee satisfies the conditions enunerated in

11 | subparagraph 2. and files the statenent required under

12 | subparagraph 5. Notwi t hstandi ng any other provision, if an

13 | enpl oyee is not entitled to supplenental benefits for 12

14 | consecutive nonths, the enpl oyee ceases to be entitled to any
15| additional inconme benefits for the conpensable injury. |If the
16 | enpl oyee is discharged within 12 nonths after | osing

17 | entitlenment under this subsection, benefits may be reinstated
18 | if the enpl oyee was discharged at that tine with the intent to
19 | deprive the enpl oyee of suppl enental benefits.

20 4. During the period that inpairnment incone benefits
21| or supplenental incone benefits are being paid, the carrier
22 | has the affirmative duty to deternmine at |east annually

23 | whet her any extended unenpl oynent or underenploynent is a

24 | direct result of the enployee's inpairnment. To acconplish this
25 | purpose, the division may require periodic reports fromthe
26 | enpl oyee and the carrier, and it nmay, at the carrier's

27 | expense, require any physical or other exam nations,

28 | vocational assessnents, or other tests or di agnoses necessary
29 | to verify that the carrier is performng its duty. Not nore
30| than once in each 12 cal endar nonths, the enployee and the

31| carrier may each request that the division review the status
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of the enpl oyee and deternine whether the carrier has
perforned its duty with respect to whether the enployee's
unenpl oynent or underenploynent is a direct result of

i mpai rnent fromthe conpensable injury.

5. After the initial determination of suppl enental
benefits, the enployee nust file a statenent with the carrier
stating that the enpl oyee has earned | ess than 80 percent of
t he enpl oyee's average weekly wage as a direct result of the
enpl oyee's inpairnment, stating the amount of wages the
enpl oyee earned in the filing period, and stating that the
enpl oyee has in good faith sought enpl oyment conmensurate with
the enployee's ability to work. The statenment nust be filed
gquarterly on a formand in the manner prescribed by the
di vision. The division may nodify the filing period as
appropriate to an individual case. Failure to file a statenent
relieves the carrier of liability for suppl enental benefits
for the period during which a statenent is not fil ed.

6. The carrier shall begin paynent of suppl enental
benefits not later than the seventh day after the expiration
date of the inpairnent incone benefit period and shal
continue to tinely pay those benefits. The carrier nmay request
a nedi ati on conference for the purpose of contesting the
enpl oyee's entitlenent to or the anount of supplenental incone
benefits.

7. Suppl enental benefits are calculated quarterly and
pai d nmont hly. For purposes of cal cul ati ng suppl enent al
benefits, 80 percent of the enployee's average weekly wage and
t he average wages the enpl oyee has earned per week are
conpared quarterly. For purposes of this paragraph, if the
enpl oyee is offered a bona fide position of enploynent that
the enpl oyee i s capable of perfornming, given the physica
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condition of the enployee and the geographic accessibility of
the position, the enpl oyee's weekly wages are consi dered

equi val ent to the weekly wages for the position offered to the
enpl oyee.

8. Suppl enental benefits are payable at the rate of 80
percent of the difference between 80 percent of the enployee's
aver age weekly wage determi ned pursuant to s. 440.14 and the
weekl y wages the enpl oyee has earned during the reporting
period, not to exceed the maxi mum weekly incone benefit under
s. 440.12.

9. The division may by rule define terns that are
necessary for the admnistration of this section and forns and
procedures governi ng the nethod of paynent of supplenenta
benefits for dates of accidents before January 1, 1994, and
for dates of accidents on or after January 1, 1994.

(c) Duration of tenporary inpairnment and suppl enenta
i ncone benefits.--The enployee's eligibility for tenporary
benefits, inpairnment incone benefits, and suppl enental
benefits termi nates on the expiration of 401 weeks after the
date of injury.

Section 4. Subsection (3) of section 440.192, Florida
Statutes, is anended to read:

440.192 Procedure for resolving benefit disputes.--

(3) A petition for benefits nmay contain a claimfor
past benefits and continuing benefits in any benefit category,

but is limted to those in default and ripe, due, and ow ng on
the date the petition is filed. H—the—enptoyer—has—etectedto
e T . o i eal ’ ’ I
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1 | gr+evance—procetures—beforeftHngapetition—{for—benetits

2 | under—thi-s—section—

3 Section 5. Section 440.1925, Florida Statutes, is

4 | anended to read:

5 440. 1925 Procedure for resolving naxi num nedi ca

6 | i nprovenent or pernmanent inpairnment disputes.--

7 (1) Notwithstanding the Iimtations on carrier

8 | i ndependent nedical exami nations in s. 440.13, an enpl oyee or
9| carrier who wishes to obtain an opinion other than the opinion
10| of the treating physician or a division advisor on the issue
11 | of pernanent inpairnent may obtain one independent nedica

12 | exam nation, except that the enpl oyee or carrier who selects
13| the treating physician is not entitled to obtain an alternate
14 | opinion on the issue of pernanent inpairnment, unless the

15| parties otherw se agree. This section and s. 440.13(2) do not
16 | pernmit an enployee or a carrier to obtain an additiona

17 | medi cal opinion on the issue of permanent inpairnent by

18 | requesting an alternate treating physician pursuant to s.

19 | 440. 13.

20 (2) A dispute as to the date of naxi num nedica

21 | i nprovenent or degree of pernmanent inpairnent which is not

22 | subject to dispute resolution according to rules promul gat ed
23 | pursuant to s. 440.134 shall be resolved according to the

24 | procedure set out in this section

25 (3) Disputes shall be resolved under this section

26 | when:

27 (a) Acarrier that is entitled to obtain a

28 | determ nation of an enpl oyee's date of naxi num nedi ca

29 | i nprovenent or pernanent inpairnment has done so;

30 (b) The independent nedi cal examiner's opinion on the
31| date of the enployee's nmaxi num nedi cal inprovenent and degree
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or permanent inpairnment differs fromthe opinion of the
enpl oyee' s treating physician on either of those issues, or
fromthe opinion of the expert nedical advisor appointed by
the division on the degree of pernmanent inpairment; or

(c) The carrier denies any portion of an enpl oyee's
claimpetition for benefits due to di sputed nmaxi num nedi ca
i nprovenent or pernmanent inpairnent issues.

4) (5r The judge of conpensation clains shall first

resolve any dispute concerning the date on which the enpl oyee

reached naxi mum nedi cal inprovenent. The judge shall then
determ ne the degree of the enpl oyee's permanent inpairnent,
whi ch shall be either the highest or |owest estinate of
per manent inpairnment which is in evidence before the judge of
conpensation cl ai ns.

Section 6. This act shall take effect July 1, 1999.
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2 SENATE SUVMMARY

3 Anmends various sections of ch. 440, F.S., relating to
wor kers' conpensation benefits. Deletes a |imtation of

4 the kinds of nedical testinony adm ssible before a judge
of conpensation clains. Provides that a_ judge. of.

5 conmpensation clains i s not djvested of {UFISdICtlon or
authority to make determ nations and enter orders in

6 managed Care arrangenents. Provides that | npairnment
i ncome benefits aré paid weekly at the rate of 66 2/3

7 Percent of the enpl oyee's average weekly wage. Provides

hat an enployee Is entitled to supplenental benefits if

8 the enpl oyee has an inpairnent rating fromthe
conpensable injury of 10 percent or nore. Deletes a

9 provision requliring enpl oyees. to exhaust all nanaged care

ri evance procedures before filing a petition for™ .

10 enefits. |etes a restriction on the kinds of nedica
opinions that are adnmissible in a proceeding before a

11 j udge of conpensation clains to resolve nmaxi num nedi ca

12 | nprovenent or inpairnent disputes.
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