HB 1411, First Engrossed/ntc

1 Abill to be entitled

2 An act relating to postsecondary education

3 creating s. 240.553, F.S.; establishing the

4 Fl orida Col |l ege Savi ngs Program providing

5 | egislative intent; providing definitions;

6 providing for establishnment of the program

7 providing for deposits in the program and

8 earnings to be exenpt fromtaxation; providing

9 for the programto be adninistered by the
10 Fl orida Prepaid Coll ege Board; providing duties
11 and powers of the board; providing for the
12 programto be a qualified state tuition program
13 for federal tax purposes; providing
14 requi renments for participation agreenents;
15 providing for duration of participation
16 agreenents; providing for distributions from an
17 account for qualified higher education
18 expenses; providing for refunds; providing a
19 penalty for naking a material msrepresentation
20 in an application for a participation
21 agreenent; providing for priorities for
22 expendi ng assets; providing an exenption for
23 noneys in a program account fromclains of
24 creditors; providing for payroll deduction
25 providi ng a disclai mer regardi ng guarantee of
26 post secondary adm ssion; providing for program
27 termnation; providing for nonlintation or
28 alteration of rights under the program
29 requiring an annual report to the Governor and
30 the Legislature; providing restrictions for
31 program i npl enentation; anmending s. 222.22,
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1 F.S.; exenpting noneys in a program account

2 fromlegal process; anending s. 732.402, F.S.

3 desi gnati ng program accounts as exenpt property

4 for purposes of probate; providing

5 severability; providing an effective date.

6

7| Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Section 240.553, Florida Statutes, is
10 | created to read:
11 240.553 Florida Coll ege Savings Program - -
12 (1) LEQ SLATIVE | NTENT. --The Legi sl ature recogni zes
13| that affordability and accessibility of higher education are
14 | essential to the welfare and wel |l -being of the residents of
15| the state and is a critical state interest. Pronoting and
16 | enhanci ng financial access to postsecondary institutions
17 | serves a legitimate public purpose. Accordingly, as a
18 | suppl enent and alternative to existing prograns that pronote
19 | tinely planning for postsecondary attendance, it is the intent
20| of the Legislature to allow the Florida Prepaid Coll ege Board
21| to establish a Florida Coll ege Savings Programto all ow
22 | persons to nmake contributions to a trust account that is
23 | established for the purpose of neeting sone or all of the
24 | qualified higher education expenses of a designated
25 | beneficiary, consistent with federal |aw authorizing such
26 | prograns. There is not any guarantee by the state that such
27 | contributions, together with the investnent return on such
28 | contributions, if any, will be adequate to pay for qualified
29 | higher education expenses. It is the intent of the Legislature
30| that this program enable participants in the Florida Coll ege
31| Savings Programto save for qualified higher education
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expenses. It is further the intent of the Legislature that

this program provide a choice to persons who determne that

t he overall educational needs of their famlies are best

suited to a savings programor who wi sh to save to neet

post secondary educati onal needs beyond the traditional 4-year

curriculum Finally, it is the intent of the Legislature that

t he program be conducted as a public-private partnership to

nmaxi ni ze program efficiency and effectiveness.
(2) DEFINITIONS.--As used in this section, the term
(a) "Benefactor" neans any person naking a deposit,

payment, contribution, gift, or other expenditure to the

trust.
(b) "Board" neans the Florida Prepaid Coll ege Board.

(c) "Designated beneficiary" nmeans:

1. Any individual designated in the participation

agr eenent ;
2. Any individual defined in s.152 (a), paragraphs (1)

t hrough (8), of the Internal Revenue Code; or

3. Any individual receiving a scholarship from

interests in the program purchased by a state or |oca

governnent or an organi zation described in s. 501(c)(3) of the

I nt ernal Revenue Code.

(d) "Eligible educational institution" neans an

institution of higher education that qualifies under s. 529 of

the I nternal Revenue Code as an eligi bl e educationa

i nstitution.

(e) "Internal Revenue Code" neans the Internal Revenue
Code of 1986, as defined in s. 220.03(1).
(f) "Participation agreenent" neans an agr eenent

bet ween the board and a benefactor for participation in a

savi ngs plan for a designated beneficiary.

3
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1 (g) "Program’ neans the Florida Coll ege Savings

2 | Program

3 (h) "Qualified higher education expenses" neans hi gher
4 | educati on expenses permitted under s. 529 of the Interna

5| Revenue Code and required for the enrollnent or attendance of
6 | a designated beneficiary at an eligi ble educationa

7| institution, including undergraduate and graduate schools, and
8 | any ot her higher educati on expenses that are pernitted under
9| s. 529 of the Internal Revenue Code.
10 (3) FLORI DA COLLEGE SAVI NGS PROGRAM CREATI ON. - -
11 (a) The board is authorized to create and establish
12 | the Florida Coll ege Savings Programto pronote and enhance the
13| affordability and accessibility of higher education in the
14 | state. Such program shall enable persons to contribute funds
15| that are conbined and invested to pay the subsequent qualified
16 | hi gher educati on expenses of a designated beneficiary. The

17 | board shall adm nister the program and shall perform essenti al
18 | governnental functions, as provided in this section

19 (b) The anpunts on deposit in the programshall remin
20| therein and shall be available solely for carrying out the
21 | purposes of this section. Any contract entered into by or any
22 | obligation of the board on behalf of and for the benefit of
23 | the program does not constitute a debt or obligation of the
24 | state but is an obligation of the program The state has no
25| obligation to any designated beneficiary or any other person
26| as a result of the program The obligation of the programis
27| linmted solely to those anobunts deposited in the program All
28 | anpbunts obligated to be paid fromthe programare linited to
29 | anpbunts available for such obligation. The anounts on deposit
30| in the program may only be di sbursed in accordance with the
31| provisions of this section. Each participation agreenent must

4
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clearly state that the contract is only a debt or obligation

of the programand is not otherwise a debt or obligation of

t he state.
(c) The benefactor retains ownership of all anpunts on

deposit in his or her account with the programup to the date

of distribution on behalf of a designated beneficiary.

Ear ni ngs derived frominvestnent of the contributions shall be

considered to be held in trust in the sane nanner as

contributions, except as applied for purposes of the

desi ghat ed beneficiary and for purposes of naintaining and

admi ni stering the programas provided in this section. Nothing

in this paragraph or in any other provision of this section

permts any contributions or corresponding interest in the

programto be used as security for a |oan by a benefactor or

desi gnat ed beneficiary.

(d) Al anpunts attributable to penalties shall be

used for purposes of the program and other anmounts received

other than contributions shall be properties of the program

Proceeds frompenalties shall remain with the program and may

be used for any costs or purposes of the program

(e) The board nmay not receive deposits in any form

ot her than cash. A benefactor or designated beneficiary nmay

not direct the investnent of any contributions or anmounts held

in the programother than the specific fund options provided

by the board, if any.

(f) Appropriations, noneys acquired from ot her

governnental or private sources, and noneys renmitted in

accordance with participation agreenents, shall be deposited

into the Florida Prepaid College Trust Fund in accordance with
s. 240.551(4).

5
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(g) Deposits and contributions to the program the

property of the board, and the earnings on the coll ege savings

accounts are exenpt fromtaxation

(4) PROGRAM ADM NI STRATI ON. - -
(a) The Florida College Savings Program shall be

admi ni stered by the Florida Prepaid Coll ege Board as an agency

of the state. The Florida Prepaid College Board has all the

powers of a body corporate for the purposes delineated in this

secti on.

(b) The assets of the program shall be continuously

i nvested and reinvested in a manner consistent with the

pur poses of the program expended on expenses incurred by the

operati on and nanagenent of the program or refunded to the

benefactor or designated beneficiary under the conditions

provided in the participation agreenent. The board is not

required to invest directly in obligations of the state or any

political subdivision of the state or in any investnent or

ot her fund adm nistered by the state.

(5) FLORI DA COLLEGE SAVI NGS PROGRAM BQOARD
DUTI ES. - - The board shal I:

(a) Appoint an executive director to serve as the

chief administrative and operational officer of the board and

to performother duties assigned to himor her by the board.

(b) Receive and hold all paynents, deposits, and

contributions intended for the program as well as gifts;

bequests; endownents; federal, state, or local grants; any

other public or private source of funds; and all earnings,

until disbursed to pay qualified higher educati on expenses or

refunds as authorized in this section

(c) Invest the contributions in a nanner reasonabl e

and appropriate to achieve the objectives of the program

6
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exercising the discretion and care of a prudent person in

simlar circunstances with sinilar objectives. The board shal

gi ve due consideration to rate of return, risk, term of

maturity, diversification of total portfolio within the

program liquidity, projected disbursenents and expenditures,

and expected paynents, deposits, contributions, and gifts to

be received. Moneys in the programare exenpt froms.

215.20(1), state securities |law, and the investnent

requi renments of s. 18.10, but are subject to the investnent

restrictions contained in s. 215.472.

(d) Solicit proposals and contract, pursuant to s.

287.057, for a trustee-services firmto hold and mai ntain

assets of the board in conjunction with the operations of

product providers contracted under this section. Such firm nmay

al so provide for the short-terminvestnment of the board's

assets. In selecting a trustee-services firm the board shal

seek to obtain the highest standards of professional trustee

services, to allowall qualified firnms interested in providing

such services equal consideration, and to provide such

services to the state at no cost and to the partici pants at

the | owest cost possible. The trustee services firmshal

agree to neet the obligations of the programto designhated

beneficiaries if noney in the fund fails to offset the

obligations of the programas a result of inprudent selection

or supervision of short-terminvestnents or in the event of

the | oss of securities by such firm Eval uations of proposals

subm tted under this paragraph nust include, but need not be

limted to, the following criteria:

1. Adequacy of trustee services to hold and maintain

assets of the board, including current operations and staff

organi zation and commit nent of managenent to the proposal

7
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2. Capability to execute programresponsibilities

within tine and regul atory constraints.

3. Past experience in trustee services and current

ability to maintain regular and continuous interactions with

t he board and product provider

4. The m ni nrum benefactor participation assuned within

t he proposal and any additional requirenents of benefactors.

5. Adequacy of technical assistance and services

proposed for staff.

6. Adequacy of a nmnagenent system for eval uating and

i mproving overall trustee services to the program

7. Adequacy of facilities, equipnent, and electronic

dat a- pr ocessi ng servi ces.

8. Detailed projections of admi nistrative costs,

i ncludi ng the anount and type of insurance coverage, and

detailed projections of total costs.

(e) Solicit proposals and contract, pursuant to s.

287.057, for one or nore investnent consultants to advise the

board regardi ng i nvest nent nanagenent and perfornmance. |n

sel ecting investnent consultants, the board shall seek to

obtai n the highest standards of investnent consulting, to

allowall qualified firns interested in providing such

servi ces equal consideration, and to provide such services to

the state at no cost and to the participants at the | onest

cost possible. The investnent consultants shall agree to neet

the obligations of the prograns to designated beneficiaries if

noney in the fund fails to offset the obligations of the

programas a result of inprudent supervision of the board's

i nvestnents. Eval uations of proposals submitted under this

par agraph nust include, but need not be linmted to, the

following criteria:

8
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1. Capability to execute programresponsibilities

within tine and regul atory constraints.

2. Past experience in investnent consulting and

current ability to maintain regular and conti nuous

interactions with the board and product providers.

3. Adequacy of technical assistance and services

proposed for staff.

4., Detailed projections of adninistrative costs.

(f) Solicit proposals and contract, pursuant to s.

287.057, for product providers to devel op investnent

portfolios on behalf of the board to achi eve the purposes of

this section. Product providers shall be linmted to authorized

insurers as defined in s. 624.09, banks as defined in s.

658. 12, associations as defined in s. 665.012, authorized

Securities and Exchange Conmi ssion investnent advisers, and

i nvest nent conpani es as defined in the I nvestnent Conpany Act

of 1940. Al product providers nust have their principal place

of busi ness and corporate charter |located and registered in

the United States. Each product provider nust agree to neet

the obligations of the programto designated beneficiaries if

noneys in the fund fail to offset the obligations of the

programas a result of inprudent investing by such provider

Each aut hori zed insurer nust evidence superior performance

overall on an acceptable level of surety in neeting its

obligations to its policyhol ders and other contractua

obligations. Only qualified public depositories approved by

the State | nsurance Conm ssioner and Treasurer are eligible

for consideration. Each investnent conpany nust provide

i nvestnent plans as specified within the request for

proposals. |In selecting a product provider, the board shal

seek to provide all participants with the nost secure,

9
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1| well-diversified, and beneficially adninistered coll ege

2 | savings plan possible, to allowall qualified firns interested
3]in providing such services equal consideration, and to provide
4| such services to participants at the | owest cost possible.

5| Eval uati ons of proposals subnmitted under this paragraph nust
6| include, but need not be limted to, the following criteria:
7 1. Fees and other costs charged to participants which
8 | affect account val ues or operational costs related to the

9| program

10 2. Past and current investnent performance, including
11 ) investnent and interest rate history, guaranteed mni numrates
12 | of interest, consistency of investnent performance, and any
13 | ternms and conditions under which nobneys are held.

14 3. Past experience and ability to provide tinely and
15| accurate service in the areas of benefit paynents, investnent
16 | nanagenent, and conpl ai nt resol uti on.

17 4. Financial history and current financial strength
18 | and capital adequacy to provide products, including operating
19 | procedures and ot her nethods of protecting program assets.
20 (g) Establish an investnent plan for the purposes of
21| this section with the approval of the State Board of
22 | Adnministration. The investnent plan nust specify the
23 | investnent policies to be used by the board inits
24 | adnministration of the program The board may pl ace assets of
25| the programin savings accounts or purchase fixed or variable
26 | life insurance or annuity contracts, securities, evidence of
27 | i ndebt edness, or other investnent products pursuant to the
28 | investnent plan and in the proportions that are desi ghated or
29 | approved under the investnent plan. The insurance, annuity,
30 | savings, or investnent products nust be underwitten and
31| offered in conpliance with the applicable federal and state

10
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| aws and rules by persons who are duly authorized by

applicabl e federal and state authorities. Wthin the

i nvestnent plan, the board nay aut horize investnent vehicles,

or products incident thereto, as are available or offered by

gual i fi ed conpani es or persons. A benefactor may not direct

the investnment of his or her contribution to the programand a

desi gnhat ed beneficiary may not direct the contributi on nade on

his or her behalf to the program Board nenbers and enpl oyees

of the board are not prohibited fromparticipating in the

programby virtue of their fiduciary responsibilities as

nenbers of the board or official duties as enpl oyees of the

boar d.
(h) Administer the programin a nanner that is

sufficiently actuarially sound to defray the obligations of

the trust. The board shall annually eval uate or cause to be

eval uated the actuarial soundness of the trust.

(i) Establish adequate safeguards to prevent

contributions on behalf of a designated beneficiary in excess

of those necessary to provide for the qualified higher

educati on expenses of the beneficiary.

(j) Mintain separate accounts for each designated

beneficiary and establish other accounts within the program as

necessary to appropriately account for all funds held in the

program
(6) FLORI DA COLLEGE SAVI NGS PROGRAM BQOARD
POVERS. - - The board shall have the powers necessary or proper

to carry out the provisions of this section, including, but

not linmted to, the power to:

(a) Adopt an official seal and rules.
(b) Sue and be sued.

11
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(c) Make and execute contracts and ot her necessary

i nstrunents.

(d) Establish agreenents or other transactions with

federal, state, and | ocal agencies, including state

universities and community coll eges.

(e) Invest funds not required for i mediate

di sbur senent .

(f) Appear in its own behalf before boards,

conm ssions, or other governnental agencies.

(g) Hold, buy, and sell any instrunents, obligations,

securities, and property determ ned appropriate by the board.

(h) Require a reasonable length of state residence for

qgual i fi ed beneficiaries.

(i) Segregate contributions and paynents to the fund

into various accounts and funds.

(j) Contract for necessary goods and services; enploy

necessary personnel; and engage the services of private

consultants, actuaries, nanagers, |egal counsel, and auditors

for adm nistrative or techni cal assi stance.

(k) Solicit and accept gifts, grants, |oans, and other

aids fromany source or participate in any other way in any

governnment programto carry out the purposes of this section

(1) Require and collect adninistrative fees and

charges in connection with any transacti on and i npose

reasonabl e penalties, including default, for delinquent

payments or for entering into a participation agreenent on a

fraudul ent basi s.

(m Procure insurance agai nst any | 0ss in connection

with the property, assets, and activities of the program or
t he board.

12
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(n) Inpose reasonable tine limts on use of the

benefits provided by the program however, any such linitation

nust be specified within the participation agreenent.

(o) Delineate the ternms and conditi ons under which

contributions may be withdrawn fromthe fund and i npose

reasonabl e fees and charges for such withdrawal. Such terns

and conditions nmust be specified within the participation

agr eenent .
(p) Provide for the receipt of contributions in |unp

sunms or install nents.

(q) Require that benefactors verify, under oath, any

requests for conversions, substitutions, transfers,

cancel | ations, refunds, or other changes to a participation

agreenent. Verification nust be acconplished as authorized and
provided for ins. 92.525(1)(a).
(r) Delegate responsibility for adninistering the

i nvestnent plan required in paragraph (5)(g) to a person the

board deternmines to be qualified. Such person shall be

conpensated by the board. Directly or through such person, the

board nay contract with a private corporation or institution

to provide the services that are a part of the investnent plan

or that are deened necessary or proper by the board or such

person, including, but not linmted to, providing for

consolidated billing; individual and collective recordkeepi ng

and accountings; and the purchase, control, and saf ekeepi ng of

assets.
(s) Endorse insurance coverage witten exclusively for

program partici pants which nay be issued in the formof a

group life policy and which is exenpt frompart V of chapter
627.

13
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(t) Solicit proposals and contract, pursuant to s.

287.057, for the services of a records adm nistrator. The

goal s of the board in selecting a records adnini strator shal

be to provide all participants with the nost secure,

wel | -diversified, and beneficially adm nistered postsecondary

educati on expense plan possible, to allowall qualified firns

interested in providing such services equal consideration, and

to provide such services to the state at no cost and to

partici pants at the | owest cost possible. Eval uations of

proposal s subnitted under this paragraph nust include, but

need not be linmted to, the following criteria:

1. Fees and other costs charged to purchasers which

af fect account val ues or operational costs related to the

program
2. Past experience in records adnministration and

current ability to provide tinely and accurate service in the

areas of records administration, audit and reconciliation

pl an comuni cation, participant service, and conpl ai nt

resol ution.
3. Sufficient staff and conputer capability for the

scope and | evel of service expected by the board.

4. Financial history and current financial strength

and capital adequacy to provide administrative services

required by the board.

(u) Solicit proposals and contract, pursuant to s.
287.057, for the marketing of the Florida Coll ege Savings
Program Any materials produced for the purpose of marketing

the program nust be submitted to the board for review Such

materials may not be nade available to the public before the

materials are approved by the board. An educati ona

institution may distribute narketing materials produced for

14
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1| the program however, all such materials nust be approved by
2| the board prior to distribution. Neither the state nor the

3| board is liable for nmisrepresentation by a marketing agent.

4 (v) Establish other policies, procedures, and criteria
5] to inplenent and adninister the provisions of this section.

6 (7) "QUALI FI ED STATE TU Tl ON PROGRAM'

7 | STATUS. - - Not wi t hst andi ng any ot her provision of this section
8 | the board may adopt rul es necessary to enable the programto
9| obtain and retain status as a "qualified state tuition

10 | progrant for federal tax purposes under the Internal Revenue
11 | Code of 1986, as defined in s. 220.03(1). The board shal

12 | inform partici pants of changes to the tax or securities status
13 | of participation agreenents.

14 (8) PARTI Cl PATI ON AGREEMENTS. - -

15 (a) A participation agreenent nay be freely anended

16 | throughout its termin order to enable the benefactor to

17 | increase or decrease the |level of participation, change

18 | designated beneficiaries, and carry out simlar natters

19 | pernmitted by this section and the Internal Revenue Code. A
20 | participation agreenent may provide for periodic deposits by
21 | the benefactor.
22 (b) Deposits to the program by benefactors nmay only be
23| in cash. Benefactors may contribute in a lunp sum in
24 | installments, or through electronic funds transfer or enpl oyer
25 | payroll deductions.
26 (c) The board nmay establish plans to permt
27 | benefactors to prepay the qualified higher educati on expenses
28 | associated with enrollnent in state public and private
29 | colleges or universities and may establish a procedure to
30| permit account contributions in excess of such projected
31 | expenses. The board shall prescribe by rule the nethodol ogy

15
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and information sources that shall be used to determ ne the

projected costs of qualified higher educati on expenses for

desi gnhat ed beneficiaries of prescribed ages. Decisions by the

board regardi ng the need for excess account contributions are

subj ect to chapter 120.

(d) The board shall establish consistent provisions

for each participation agreenent, including, but not linted

to:

1. The nane, date of birth, and social security nunber

of the designated beneficiary. For newborns, the social

security nunber nust be provided within 6 nonths after the

date the participation agreenent is subnitted.

2. The anount of the contribution or contributions and

nunber of contributions required froma benefactor on behal f

of a designated beneficiary.

3. The ternms and conditi ons under whi ch benefactors

shall remt contributions, including, but not linmted to, the

date or dates upon which each contribution is due.

4., Provisions for late contribution charges and for

default.
5. Provisions for penalty fees for withdrawal s from

t he program

6. The nane of the person who nay termnate

participation in the program The participation agreenment nust

speci fy whether the account may be term nated by the

benefactor, the designated beneficiary, a specific designated

person, or any conbi nati on of these persons.

7. The ternms and conditions under which an account nmay

be terninated, nodified, or converted, the nane of the person

entitled to any refund due as a result of ternination of the

16
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account pursuant to such terns and conditions, and the anpunt

of refund, if any, due to the person so naned.

8. Penalties for distributions not used or nade in

accordance with s. 529 of the Internal Revenue Code.

9. Any charges or fees in connection with the

adm ni stration of the trust.

10. Oher terns and conditions deened by the board to

be necessary or proper

(e) Each participation agreenent nust clearly state

that participation in the program does not guarantee that

sufficient funds will be available to cover all qualified

hi gher educati on expenses for any desi gnated beneficiary.

(f) Each participation agreenent nust clearly state

that participation in the program does not guarantee adni ssion

to or continued enrollnent at an eligible educationa

i nstitution.
(9) DURATI ON OF PARTI Cl PATI ON AGREEMENT. - - The board
shal | specify a period of tine after which each participation

agreenent shall be considered to be terninated. Upon

ternmination of an agreenent, the bal ance of the account, after

notice to the benefactor, shall be declared uncl ai nred and

abandoned property and subject to disposition as such under

chapter 717. Tinme expended by a designated beneficiary as an

active-duty nenber of any of the arned services of the United

States shall be added to the period specified pursuant to this

subsecti on.

(10) DI STRIBUTI ONS FOR QUALI FI ED H GHER EDUCATI ON
EXPENSES. - -

(a) The board shall establish requirenents and

procedures for beneficiaries to realize the benefits of

participation agreenents. |In establishing such requirenents
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and procedures, the board shall nmake distributions in as

ef ficient and expeditious manner as is prudent and possi bl e.

(b) Each distribution of benefits froma participation

agreenent shall consist of a pro rata distribution of

contributions and investnent earnings or investnent |osses and

shal|l be consistent with the regulations of the United States

Treasury Departnent or |Internal Revenue Service.

(c) Al distributions nade during a taxable year shal

be treated as one distribution

(d) Distributions fromaccounts that lack a valid

soci al security nunber are subject to penalties and

wi thhol ding taxes at the tine of distribution.
(11) REFUNDS. - -
(a) A benefactor may request a refund of the principa

anmount of his or her contributions, plus actual investnent

earnings or mnus actual investnent |osses on the

contributions, |less any applicable penalty, and | ess any

anounts used to provide benefits to the designated

beneficiary.

(b) Notwithstandi ng paragraph (a), a penalty nmay not

be levied if a benefactor requests a refund fromthe program

due to:
1. Death of the bheneficiary.
2. Total disability of the beneficiary.

3. Schol arship, allowance, or paynent received by the

beneficiary to the extent that the anount of the refund does

not exceed the anobunt of the schol arship, all owance, or

payrment in accordance with federal |aw

(c) |If a benefactor requests a refund of funds

contributed to the programfor any cause other than those

listed in paragraph (b), there shall be inposed a penalty of

18
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1| 10 percent of the earnings of the account and any applicabl e
2| taxes, or the penalty prescribed in the Internal Revenue Code
3] or by rule of the Internal Revenue Service. Earnings shall be
4| calculated as the total value of the participation agreenent,
5] less the aggregate contributions, or in the nanner prescribed
6]in the Internal Revenue Code or by rule of the Interna
7 | Revenue Service
8 (12) MNATERI AL M SREPRESENTATI ON; PENALTY.--1f the
9 | benefactor or the desi gnated beneficiary nakes any materi al
10 | nisrepresentation in the application for a participation
11 | agreenent or in any comruni cation with the board regarding the
12 | program especially regarding the withdrawal or distribution
13| of funds therefrom the account may be involuntarily
14 | liquidated by the board. If the account is so |liquidated, the
15| benefactor is entitled to a refund, subject to a 10-percent
16 | penalty or the anpbunt required by the Internal Revenue Code.
17 (13) ASSETS OF THE FUND; EXPENDI TURE PRI ORI TY. --The
18 | assets of the fund shall be maintained, invested, and expended
19 | solely for the purposes of this section and nmay not be | oaned,
20 | transferred, or otherw se used by the state for any purpose
21 | other than the purposes of this section. This subsecti on does
22 | not prohibit the board frominvesting in, by purchase or
23 | otherwi se, bonds, notes, or other obligations of the state or
24 | an agency or instrunentality of the state. Unl ess ot herwi se
25| specified by the board, assets of the fund shall be expended
26 | in the following order of priority:
27 (a) To nmke paynents on behal f of designated
28 | beneficiari es.
29 (b) To nmke refunds upon ternination of participation
30| in the program
31

19
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1 (c) To pay the costs of program adm nistration and
2 | operati ons.
3 (14) EXEWMPTI ON FROM CLAI M5 OF CREDI TORS. - - Moneys paid
41 into or out of the programby or on behalf of a benefactor or
5| desi gnated beneficiary of a participation agreenent whose
6 | account has not been terninated, are exenpt, as provided by s.
7|1 222.22 fromall clainms of creditors of the benefactor or the
8 | desi gnat ed beneficiary.
9 (15) PAYROLL DEDUCTI ON AUTHORI TY. --The state or any
10 | state agency, county, nunicipality, or other political
11 | subdivi sion may, by contract or collective bargaining
12 | agreenent, agree with any enployee to renit paynents toward
13 | participation agreenents through payroll deductions nade by
14 | the appropriate officer or officers of the state, state
15 | agency, county, nunicipality, or political subdivision. Such
16 | paynents shall be held and adninistered in accordance with
17 | this section.
18 (16) DI SCLAI MER. --This section or any participation
19 | agreenent does not constitute, and nay not be deened to
20 | constitute, an agreenent, pledge, proni se, or guarantee of
21 | adni ssion or continued enroll nent of any designated
22 | beneficiary or any other person to or in any eligible
23 | educational institution
24 (17) PROGRAM TERM NATI ON. - - The program shall conti nue
251 in existence until its existence is ternminated by | aw. Upon
26 | termnation of the program all deposits shall be returned to
27 | benefactors, to the extent possible, and any unclai ned assets
28| in the programshall revert to the state in accordance with
29 | general |aw regardi ng unclai ned property. |If the state
30| determines that the programis financially infeasible, the
31| state may di scontinue the the program

20
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(18) STATE PLEDGE. --The state pl edges to benefactors
and desi gnated beneficiaries of the programthat the state

will not limt or alter the rights under this section which

are vested in the programuntil such obligations are net and

di scharged. However, this subsection does not preclude such

limtation if adequate provision is nmade by |law for the

protection of the benefactors and desi gnated beneficiaries

pursuant to the obligations of the board, and, if the state or

the board determines that the programis not financially

feasible, the state or the board may di sconti nue the program

If the programis discontinued, the board shall refund to

benefactors their contributions to the program plus any

i nvestnent earnings or mnus any investnent | osses. The board,

on behalf of the state, may include this pledge and

undertaking by the state in participation agreenents.
(19) ANNUAL REPORT.--On or before March 31 each year
the board shall prepare, or cause to be prepared, a report

setting forth in appropriate detail an accounting of the

program and a description of the financial condition of the

programat the close of the fiscal year. The board shal

submt a copy of the report to the Governor, the President of

the Senate, the Speaker of the House of Representatives, and

the minority | eaders of the House and Senate and shall nake

the report available to each benefactor and desi gnat ed

beneficiary. The accounts of the fund are subject to annua

audits by the Auditor General or his or her designee.
(20) PROGRAM | MPLEMENTATI ON
RESTRI CTI ONS. - - | npl enent ati on of the program may not begin

until the board has received the foll ow ng

(a) A favorable witten and unqualified opinion from

counsel specializing in federal tax matters indicating that

21
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the programconstitutes a qualified state tuition program

under s. 529 of the Internal Revenue Code;

(b) A witten and unqualified opinion froma qualified

nmenber of the United States Patent Bar indicating that the

i npl erentation of the programor the operation of the program

will not infringe upon any patent or copyright;

(c) Awitten and unqualified opinion of qualified

counsel specializing in federal securities law that the

program and the offering of participation in the program are

not subject to federal securities |law, and

(d) A witten and unqualified opinion fromthe board's

litigation counsel indicating that the inplenentation or

operation of the programw Il not adversely inpact any pendi ng

litigation against the board.
Section 2. Subsection (1) of section 222.22, Florida
Statutes, 1998 Supplenent, is anmended to read:

222.22 Exenption of noneys in the Prepaid
Post secondary Educati on Expense Trust Fund and in a Medi cal
Savi ngs Account from |l egal process.--

(1) (a) Moneys paid into or out of the Florida Prepaid
Col | ege Trust Fund by or on behalf of a purchaser or qualified
beneficiary pursuant to an advance paynent contract nade under
s. 240.551, which contract has not been terni nated, are not
liable to attachnent, garni shnent, or |egal process in the
state in favor of any creditor of the purchaser or beneficiary
of such advance paynent contract.

(b) Mboneys paid into or out of the Prepaid Coll ege

Trust Fund by or on behalf of a benefactor or designated

beneficiary pursuant to a participation agreenent nade under

s. 240.553, which agreenent has not been term nated, are not

liable to attachnent, garni shnent, or |legal process in the

22
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1| state in favor of any creditor of the purchaser or beneficiary
2| of such participation agreenent.

3 Section 3. Paragraph (c) of subsection (2) of section
4] 732.402, Florida Statutes, 1998 Supplenent, is anmended to

51| read:

6 732.402 Exenpt property.--

7 (2) Exenpt property shall consist of:

8 (c) Florida Prepaid College Programcontracts

9 | purchased under ptrstant—te s. 240.551 and Florida Coll ege

10 | Savi ngs agreenents established under s. 240.553.

11 Section 4. |If any provision of this act or the

12 | application thereof to any person or circunstance is held

13 ) invalid, the invalidity does not affect other provisions or
14 | applications of the act which can be given effect without the
15 invalid provision or application, and to this end the

16 | provisions of this act are decl ared severabl e.

17 Section 5. This act shall take effect upon becoming a
18 | I aw
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