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By Representative Brown

1 Abill to be entitled

2 An act relating to notices of nonconpliance;

3 anending s. 120.695, F.S.; providing that

4 noti ces of nonconpliance apply to violations of

5 regul atory provisions of an agency found in

6 rule or statute; elimnating obsol ete

7 provisions relating to review and desi gnation

8 of agency rules for notice issuance purposes;

9 provi di ng exenptions fromapplicability of the

10 section; creating s. 120.696, F.S.; providing

11 for classification of disciplinary actions as

12 active or inactive; providing for the periodic

13 clearing of mnor violations fromthe

14 di sciplinary record; providing rul emaki ng

15 authority; anmending s. 455.225, F.S.; providing

16 for classification of disciplinary actions by

17 t he Departnent of Business and Professiona

18 Regul ati on as active or inactive; providing for

19 the periodic clearing of mnor violations from

20 the disciplinary record; providing rul emaki ng

21 authority; providing an effective date.

22

23| Be It Enacted by the Legislature of the State of Florida:
24

25 Section 1. Section 120.695, Florida Statutes, is
26 | anended to read:

27 120. 695 Notice of nonconpliance. --

28 (1) It is the policy of the state that the purpose of
29 | regulation is to protect the public by attaining conpliance
30| with the policies established by the Legislature. Fines and
31| other penalties nay be provided in order to ensure asstre
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1| conpliance; however, the collection of fines and the

2| inposition of penalties are intended to be secondary to the

3| primary goal of attaining conpliance with an agency's

4| regul atory provisions t+utes. It is the intent of the

5] Legislature that an agency charged with enforcing regul atory
6 | provisions rutes shall issue a notice of nonconpliance as its
7| first response to a minor violation of a regulatory provision
8| ke in any instance in which it is reasonable to assune that
9| the violator was unaware of the regul atory provision rate or
10 | unclear as to howto conmply with it.

11 (2) tar Each agency shall issue a notice of

12 | nonconpliance as a first response to a mnor violation ef—a
13 | rute. A "notice of nonconpliance" is a notification by the

14 | agency eharged—wth—enforerng—the—+rute i ssued to the person or
15 | busi ness subject to the regul atory provision +ate. A notice of
16 | nonconpli ance may not be acconpanied with a fine or other

17 | disciplinary penalty. It nust identify the specific regul atory
18 | provision found in rule or statute +ute that is being

19 | violated, provide information on howto conply with it the

20 | rute, and specify a reasonable tine for the violator to conply
21 | with—the—+ule—Ar+rulei+s—agencyaction—that—regutates—a

22 . ’ e e

23 ; ; ; ;

24 Heedwith e ORI Ly

25 i i

26

27

28

29 | subject—to—+egutatioen—A violati on ef—a—+ute is a mnor

30| violation if it does not result in economc or physical harm
31| to a person or adversely affect the public health, safety, or
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1| welfare or create a significant threat of such harm H—an
2

3

4

5

6

7

8
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16

17

18

19 (3)fte)y This section does not apply to the Departnent
20 | of Revenue, crimnal law, or the regulation of |aw enforcenent
21 | personnel or teachers.
22 tH—Pesignation—purstant—to—this—sectior—+shot
23 | stubject—to—chatHenge—under—this—~chapter—

24 Section 2. Section 120.696, Florida Statutes, is
25| created to read:

26 120.696 Cassification of disciplinary actions.--
27 (1) The legislative intent of this subsectionis to
28 | clear mnor violations fromthe disciplinary record of any
29 | person or business after a set period of tine. A person or
30 | business may petition the appropriate agency to review a
3l | disciplinary incident to determ ne whether the specific
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violation neets the standard of a mnor violation as set forth

ins. 120.695(2). If the circunstances of the violation neet

that standard, and 2 years have passed since the issuance of a

final order inposing discipline, the agency shall reclassify

that violation as inactive, so long as the person or business

has not been disciplined for a subsequent violation of the

sane nature. Once the agency has reclassified the violation as

inactive, it shall no | onger be considered as part of the

di sciplinary record of that person or business, and the person

or business may lawfully deny or fail to acknow edge the

incident as a disciplinary action. The agency has authority to

adopt rules to inplenent this subsecti on.

(2) Each agency shall by January 1, 2000, establish a

schedul e under which each disciplinary action taken agai nst a

person or business shall remmin active or becone inactive. The

agency shall establish varying reclassification schedules for

each type of violation, according to the severity of the

violation. After the expiration of the set period of tine, as

determ ned by agency rule, the agency shall reclassify the

violation as an inactive disciplinary action, provided the

person or business has not been disciplined for a subsequent

violation of the sane nature. Once the agency has recl assified

such a violation as inactive, the person or business may

lawfully deny or fail to acknow edge the incident as a

di sciplinary action. The agency has authority to adopt rul es

to inplenent this subsection
Section 3. Subsection (3) of section 455.225, Florida
Statutes, 1998 Supplenent, is anended to read:

455,225 Disciplinary proceedings.--Disciplinary
proceedi ngs for each board shall be within the jurisdiction of
t he depart nent.

4
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1 (3)(a) As an alternative to the provisions of

2 | subsections (1) and (2), when a conplaint is received, the

3| departnent nmay provide a |icensee with a notice of

4 | nonconpliance for an initial offense of a minor violation. A
5]violation is a mnor violation if it does not denpnstrate an &
6 | sertous inability to practice the profession, result in

7 | economic or physical harmto a person, or adversely affect the
8| public health, safety, or welfare or create a significant

9| threat of such harm Each board, or the departnent if there is
10 | no board, shall establish by rule those violations which are
11 | minor violations under this provision. Failure of a |licensee
12 | to take action in correcting the violation within 15 days

13| after notice may result in the institution of regul ar

14 | di sciplinary proceedings.

15 (b) The departnent may issue a notice of nonconpliance
16 | for an initial offense of a minor violation, notw thstanding a
17 | board's failure to designate a particular mnor violation by
18 | rul e as provided in paragraph (a).

19 (c) The legislative intent of this paragraph is to

20| clear mnor violations froma licensee's disciplinary record
21| after a set period of tine. Alicensee nay petition the

22 | departnent to review a disciplinary incident to determne

23 | whether the specific violation neets the standard of a m nor
24 | violation as set forth in paragraph (a). |If the circunstances
25| of the violation neet that standard, and 2 years have passed
26 | since the issuance of a final order inposing discipline, the
27 | agency shall reclassify that violation as inactive, so |long as
28 | the licensee has not been disciplined for a subsequent

29 | violation of the sane nature. Once the departnent has

30| reclassified the violation as inactive, it shall no | onger be
31| considered as part of the licensee's disciplinary record, and
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1| the licensee may lawfully deny or fail to acknow edge the

2] incident as a disciplinary action. The departnent has

3| authority to adopt rules to inplenent this paragraph

4 Section 4. This act shall take effect July 1, 1999.

5
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7 HOUSE SUMMARY

8
Revi ses provisions of the Administrative Procedure Act

9 relating to notices of nonconpliance. Provides that
noti ces of nonconpliance apply to violations of

10 regulator% provi sions of an agency found in rule or
statute. ElIm nates obsolete provisions relating to ]

11 revi ew of agency rul es and designation of those for which
a notice _of "nonctonpliance woul d"be _the first enforcenent

12 action. ExenPts t he Departnment of Revenue and crimna
|aw from applicability of such notice provisions.

13 Provides for classification of disciplinary actions as
active or inactive, and provides for the periodic .

14 clearing of mnor violations that have becone inactive,
fromthe d|SC|p!|narY record. Applies such classification

15 provi sions specifically to the disciplinary proceedi ngs
of the Departnent of Business and Professiona

16 Regul ati on

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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