Fl ori da House of Representatives - 1999 HB 1513
By Representatives Sanderson and Lacasa

1 Abill to be entitled

2 An act relating to linmted liability conpanies;
3 amendi ng ss. 608.401, 608.402, 608. 403,

4 608. 404, 608. 406, 608.407, 608.408, 608.4081

5 608. 4082, 608.409, 608.4101, 608.411, 608. 415,
6 608. 416, 608.4211, 608.422, 608.4225, 608.423,
7 608. 4231, 608.4232, 608.425, 608.426, 608.4261
8 608. 427, 608. 428, 608.432, 608.433, 608.434,

9 608. 436, 608.4362, 608.4363, 608.437, 608. 438,
10 608. 4381, 608.4383, 608.4384, 608. 441,

11 608. 4421, 608.444, 608.447, 608.448, 608.4481
12 608. 449, 608. 4492, 608.4511, 608.452, 608. 455,
13 608. 463, 608.471, 608.502, 608.503, 608.504,

14 608. 505, 608.507, 608.508, 608.512, 608.5135,
15 F.S.; revising provisions of chapter 608, F.S.
16 relating to limted liability conpanies;

17 clarifying and updating such provisions to

18 reflect current operating procedures; providing
19 for requirenents, limtations, procedures,
20 rights, liabilities, reports, fees, and
21 penalties; creating s. 608.4115, F.S.
22 providing for correcting certain articles of
23 organi zation; providing for effect; creating s.
24 608. 4226, F.S.; providing for resolving
25 conflicts of interest; creating s. 608. 4235,
26 F.S.; providing for agency of nenbers and
27 managers; creating s. 608.4236, F.S.; providing
28 for delegation of rights and powers to nanage;
29 creating s. 608.4237, F.S.; providing for
30 nmenbership term nati on upon bankruptcy;
31 creating s. 608.439, F.S.; providing for
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1 conversion of certain entities to alimted

2 liability conpany; creating s. 608.601, F.S.

3 providing for nenber's derivative actions;

4 creating ss. 608.701, 608.702, and 608. 703,

5 F.S.; providing for application of certain case

6 | aw for certain purposes; providing for

7 receiving certificates and certified copies

8 into evidence; providing for interrogatories by

9 the Departnent of State; repealing s. 608. 4062,

10 F.S., relating to foreign limted liability

11 conpani es; repealing s. 608.412, F.S., relating
12 to supplenental affidavit of capita

13 contributions; repealing s. 608.424, F.S.

14 relating to contracting debts; repealing s.

15 608.4494, F.S., relating to deposit with the

16 Depart nent of Banki ng and Fi nance; providing an
17 ef fective date.

18

19| Be It Enacted by the Legislature of the State of Florida:
20

21 Section 1. Sections 608.401, 608.402, 608. 403,

22 | 608. 404, 608.408, 608.4081, 608.4082, 608.409, 608.4101
23 | 608. 411, 608.415, 608.416, 608.4211, 608.422, 608. 4225,
24 | 608. 423, 608.4231, 608.4232, 608.425, 608.426, 608.4261
25| 608. 427, 608.428, 608.432, 608.433, 608.434, 608. 441,

26 | 608. 4421, 608.444, 608.447, 608.448, 608.4481, 608. 449,
27 | 608. 4492, 608.4511, 608.452, 608.455, 608.463, 608.502,
28 | 608. 503, 608.504, 608.505, 608.507, 608.508, 608.512,

29| 608.5135, Florida Statutes, and sections 608. 406, 608. 407,
30 | 608.438, 608.4381, 608.4383, 608.4384, and 608.471, Florida
31| Statutes, 1998 Suppl enent, are anmended, sections 608. 436,
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608. 4362, 608.4363, and 608.437, Florida Statutes, are
renunbered as sections 608. 4227, 608.4228, 608.4229, and
608. 4238, Florida Statutes, respectively, and anended, and
sections 608.4115, 608.4226, 608.4235, 608.4236, 608.4237,
608. 439, 608.601, 608.701, 608.702, and 608. 703, Florida
Statutes, are created, to read:
608.401 Short title.--Sections 608.401-608.703

608514 may be cited as the "Florida Linmited Liability Conpany
Act."

608. 402 Definitions.--As used in this chapter

(1) "Articles of nerger" nmeans initial, anended, and

restated articles of nerger of alinmted liability conpany

delivered to the Departnent of State in accordance with s.

608.4382. In the case of a foreign linted liability conpany,

the termincludes all records serving a simlar function

required to be filed with the Departnent of State or other

of ficial having custody of conpany records in the state or

country under whose law it is organized.

(2) "Articles of organization" neans initial, anended,

and restated articles of organization of alinited liability

conpany, including initial, anended, or restated articles of

nerger, if any. In the case of a foreign limted liability

conpany, the termincludes all records serving a sinilar

function required to be filed with the Departnent of State or

other official having custody of conpany records in the state

or country under whose law it is organi zed.

(3) "Authorized representative" neans one or nore

persons acting to forma linted liability conpany by

executing and filing the articles of organization of such

limted liability conpany in accordance with this chapter and

aut hori zed by a nenber identified in the articles of
3
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organi zation or operating agreenent of such limted liability

conpany, which authorized representative nay, but need not be,

a nenber of the linmted liability conpany that the authorized

representative forns.

(4) (" Bankruptcy" neans an event that causes a

person to cease to be a nmenber as provided in s. 608.4237.

(5) 2 "Business" neans every trade, occupation, or

prof essi on and other | awful business, purpose, or activity,

whether or not carried on for profit.

(6) 3 "Capital account" neans the agreed val ue of the
initial contributions as provided in s. 608.4211, increased by
t he agreed val ue of subsequent contri buti ons amounts

subseguentty—contributed to capital, if any,and reduced by

di stributions of capital,—unless otherw se provided in the

articles of organization or the operating agreenent
Lot ’ it I bt " bt F
I I : dedi I el F . .
the—+egutations—the—capt-tal—account—of—a—renber—shat+—be
r I ) o et I F
. I I I L .

(7) "Contribution" neans any cash, property, or

services rendered or a prom ssory note or other obligation to

contribute cash or property or to performservices, which a

person contributes to the limted liability conpany as a

nmenber .
(8) (4 "Conveyance" neans any assi gnnent, transfer,
sal e, | ease, nortgage, hypothecation, or encunbrance.

4
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(9) 5 "Court" includes every court and judge having
jurisdiction in the action.
(10) "Distribution" neans a direct or indirect

transfer of noney or other property or incurrence of

i ndebtedness by a limted liability conpany to or for the

benefit of its nenbers in respect of their econonmic interests.
(11)¢6) "Entity" nmeans, without |intation, iactudes

any corporation er——foretrgr—ecorporation—as—stch—tervs—are

defned—+n—s—66740146%;, uni ncorporated association or

business; linmted liability conpany; business trust, rea

estate investnent trust, conmmon |aw trust, or other;

parthnership,trust, general partnership, linited liability
partnership, linmted partnership, linmted liability linmted

partnership, joint venture, or two or nore persons having a

joint or commbn econonmic interest; any er state, |ocal
federal, or foreign governnent, governnental subdivision

agency, or instrunentality; or any other donestic or foreign

entity that is forned pursuant to the provisions of applicable

| aw gevernfents.

(12) "Foreign linmted liability conpany" neans a

limted liability conpany forned under the |aws of any state

other than Florida or under the laws of any foreign country or

ot her foreign jurisdiction.

(13) A "Individual" neans a natural person and
i ncludes the estate of a natural person an—incoenpetent—or
I el

(14) "lInsolvent" neans the inability of a limted

liability conpany to pay the conpany's debts as they becone

due in the ordinary course of business or that the fair val ue

of the conpany's total assets would be | ess than the sum of

its total liabilities plus the amount that woul d be needed, if
5
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the conpany were to be dissolved and terminated at the tine of

the distribution, to satisfy the preferential distribution

rights of the conpany's nenbers accrued through such

di ssol ution and term nati on

(15) "Knowl edge" neans a person's actual know edge of

a fact, and does not include constructive know edge of a fact.

(16)¢(8) "Limited liability conpany" or "conpany" neans
alimted liability conpany organi zed and exi sting under this
chapter.

(17) "Majority-in-interest of the nenbers" neans,

unl ess otherwi se provided in the articles of organi zati on or

operati ng agreenent, nenbers owning nore than 50 percent of

the then-current percentage or other interest in the profits

of the limted liability conpany.

(18) "Manager" neans a person who i s appointed or

el ected to manage a nmnager - nanaged conpany and, unl ess

ot herwi se provided in the articles of organization or

operati ng agreenment, a nmanager nmay be, but need not be, a

nenber of the limted liability conpany.

(19) "Manager-nanaged conpany" nmeans a linited

liability conpany which is designated to be nmanaged by

nmanagers in its articles of organi zation or operating

agr eenent .
(20) {9y "Managi ng nenber" neans;—wth—+espect—to—a
e b I I F N el
F . . I S I - I 4
menber appointed or el ected as a managi ng nenber of a
nenber - ranaged conpany the—t+Hnmtedtiabity——conpany—pursuant
L I T el F . .
Lot f the tim ki .
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(21) (36> "Menber" neans any person who has been
admitted toalinmted liability conpany as a nenber as
provided in s. 608.4232 and has an econonic egtity interest in
alimted liability conpany represented by a capital account

or, inthe case of a foreign linmted liability conpany, has

been adnmitted to a linmted liability conpany as a nenber in

accordance with the laws of the state or foreign country or

other foreign jurisdiction under which the foreign limted

liability conpany is organi zed.

(22) "Menber-nmanaged conpany" neans a limted

liability conpany other than a nanager - nmanaged conpany.

(23) "Menbership interest," "nmenber's interest," or

interest" neans a nenber's share of the profits and the

| osses of the limted liability conpany, the right to receive

distributions of the linmited liability conpany's assets,

voting rights, nanagenent rights, or any other rights under

this chapter or the articles of organization or operating

agreenent .

(24) (33" Oper ati ng agr eenent " “Regutati+ens*neans

written or oral provisions which are adopted for the

managenent and regul ation of the affairs of the linmted
liability conpany and which set forth the relationships of the
nmenbers, managers, and linmted liability conpany. The term

i ncl udes anendnents to the operating agreenent, subject to s.
608. 423.
(25) x> "Person" neans an individual or an entity.

(26) "Personal or other |legal representative" neans,

as to a natural person, the executor, admnistrator, guardian

conservator, or other |legal representative of the natura

person and, as to a person other than a natural person, the

| egal representative or successor of such person
7
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estate—+ntand—

. I e I N f
I ey I . e I ot
capttat—accounts—of—at—rnenrbers—
608. 403 Purpose.--Alinmted liability conpany nay be
organi zed under this chapter for any |awful purpose, but

remai ns subj ect to execept—that—speeial statutes and

regulations of the laws of this state for regul ati ng the

regutation and controlling its eentrol—ef—speeifietypes—of

busi ness, which shall control when in conflict with this
chapt er herewth

608. 404 Powers.--Unless its articles of organization
or operating agreenent regutatioens provide otherw se, each

limted liability conpany organi zed and existing under this

chapter shall have the sane powers as an individual to do al
t hi ngs necessary to carry out its business and affairs,
including, without limtation, the power to:

(1) Sue and e+ be sued, and er—conptain—or defend, in
its name.

(2) Purchase, take;receive, |ease, stubseribeforor
ot herwi se acquire, own, hold, inprove, wvote;use, and er
ot herwi se deal +A—e+ with real or personal property, or an
Aterest—in—+eal—or—personal—property—o+ any | egal or
equitable interest in property, wherever | ocated.

(3) Sell, convey, nortgage, grant ptedge;,—create a
security interest in, |ease, exchange, and tenrd;—ot ot herw se
encunber or dispose of;all or any part of its property of
assets.

8
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(4) Purchase, receive, subscribe for, or otherw se

acquire, own, hold, vote, use, sell, nortgage, lend, grant a

security interest in, or otherw se dispose of and deal in and

with, shares or other interests in or obligations of any other

entity.

(5) t4)> Make contracts or guarantees, or incur
liabilities; borrow noney;, issue its notes, bonds, or other
obligations, which may be convertible into or include the

option to purchase other securities of the linited liability
conpany; setctre—any—of—t+ts—ebHgations—byrortgage—or——pltedge
of —aH—er—any—part—of itsproperty,—franchises,—and—incore;or

make contracts of guaranty and suretyship which are necessary

or convenient to the conduct, pronotion, or attainnment of the
busi ness of a corporation the majority of the outstanding
stock of which is owned, directly or indirectly, by the
contracting linmted liability conpany; a corporation which

owns, directly or indirectly, a majority of the outstanding
nenbership interests stoeck of the contracting linted

liability conpany; or a corporation the majority of the

out st andi ng stock of which is owned, directly or indirectly,
by a corporation which owns, directly or indirectly, the
majority of the outstanding nenbership interests stoek of the

contracting linmted liability conpany, which contracts of

guaranty and suretyship shall be deenmed to be necessary or
conveni ent to the conduct, pronotion, or attainnent of the
busi ness of the contracting limted liability conpany; or nake

ot her contracts of guaranty and suretyship which are necessary
or convenient to the conduct, pronotion, or attainment of the
busi ness of the contracting limted liability conpany.

9
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1 (6) £5); Lend noney, invest or reinvest its funds, and

2| er receive and hold real or personal property as security for
3| repaynent.

4 (7)t6) Conduct its business, |ocate offices, and

5| exercise the powers granted by this chapter within or wthout
6|this state.

7 (8) tH Sel ect Ereet—or—appoint nanagers and appoi nt

8| officers, directors, enpl oyees, and agents of the linmted

9| liability conpany, define their duties, fix their

10 | conpensation, and |lend them noney and credit.

11 8—Make—antd—arend—its—regutations—mot—ineonststent

13 4 I . . I Lot f Ef o F
14 | the——conpany—

15 (9) Make donations for to the public welfare or for

16 | charitable, scientific, or educational purposes.

i

26 | conpany—ts—organized—

27 43 anfotl—bts I i

28 | governrenta—potHey—

29 (10) (34> Pay pensions and establish pension plans,

30| pension trusts, profit-sharing plans, bonus plans, option
31| pl ans, and benefit or ether incentive plans for any or all of

10
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its current or forner managers, nenbers, officers, and agents

and—enptoyees.
(11) (¥5- Be a pronoter, incorporator, sharehol der

partner, nenber, associate, or nanager of any corporation,
partnershi p, H-mted—parthnership—Hmtedt+abity—conpany-
joint venture, trust, or other entity.
(12) (16 Make paynents or donations or do any ot her
act not inconsistent with law that furthers the business and
affairs of the linited liability conpany.
608.406 Limted liability conpany nane. --

(1) Alinmted liability conpany nane:

(a) Must contain the words "linmted liability conmpany"
or "limted conpany," or the abbreviations therr—abbreviation
"L.L.C" or "L.C.," or the designations "LLC' or "LC' as shatH
be the | ast words of the nane of every limted liability

conpany formed under the provisions of this chapter. The word
"limted" may be abbreviated as "Ltd." and the word "conpany"”

may be abbreviated as "Co." Qrission of the words "linited

liability conpany” or "limted conpany," the abbreviations

"L.L.C" or "L.C.," or the designations "LLC' or "LC' in the

use of the nane of the limted liability conpany shall render

any person who knowi ngly participates in the omission, or

knowi ngly acqui esces in the onission, liable for any

i ndebt edness, dammge, or liability caused by the omn ssion

(b) 2y Fhet+Himtedt+tabitty—name May not contain
| anguage stating or inplying that the linmted liability

conpany is organized for a purpose other than that pernitted
inthis chapter aet and its articles of organization
(c) 3y Fhet+imtedt+iabitty—name May not contain
| anguage stating or inplying that the linmted liability
conpany is connected with a state or federal governnent agency
11
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or a corporation or other entity chartered under the | aws of
the United States.
(2)t4)r The nane of the linmted liability conpany shal

be filed with the Departnment of State for public notice only

and shall not al one create any presunption of ownership beyond

that which is created under the conmon | aw. The Departnment of

State shall record the nane without regard to any ot her nane

r ecor ded. The—tHmtedt+abi-Hty—hare—rust—be—di-stingui-shabte
I I ey L F . ey

608. 407 Articles of organization.--

(1) In order to forma limted liability conpany,
articles of organization of a limted liability conpany shal
be executed and filed with the Departnent of State by one or
nore nenbers or authorized representatives of the conpany.

The articles of organi zation shall set forth:

(a) The nane of the limted liability conpany.

e I od—ofi I on—whiel I
perpetual—

b) te) The nailing address and the street address of

the principal office of the linmted liability conpany.

12

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1999 HB 1513
228-200- 99

(c) e The nane and street address of its initial

regi stered agent for service of process in the state. The

articles of organization shall include or be acconpani ed by
the witten statenent required by s. 608. 415. together—wth—a

© 00 N o O W DN PP

i

e
® N oo 0~ W

N
o ©

(d)fg)yt—If the limted liability conpany is to be
managed by one a—+mafaget or nore nmanagers, a statenent that
the conpany is to be a manager - managed conpany mahaget—by—=a

NN
N

N
w

ﬂf

reserved—totherenbers—astaterent—tothat—effect—andthe
narres—ant—addresses—of—thermanagi-ng—renrbers—
(e)th)y Any other matters that the nmenbers el ect
determne to include in the articles of organizati on thereirn
13
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1

2

3

4

5

6

7 (2)3y Alinmited liability conpany is formed at the

8| tine described in s. 608.409 if the person filing the articles
9 | of organi zation has substantially conplied there—-has—been

10 | substanti+al——conptiance with the requirenents of this section
11 (3)t4) The articles of organization shall must be

12 | executed by at | east one nenber or the authorized

13 | representative of a nmenber

14 608. 408 Execution of certificate or statenent.--

15 (1) Acertificate or statenent required by this

16 | chapter to be filed with the Departnent of State nust be

17 | executed in the foll owi ng manner

18 (a) If it is the articl es an—eorigrhnat—certifieate of
19 | organi zati on, afn—aftHdavit—a—supptenrentat—atfidavitsa
20| certificate of conversi on arendrent, or a statenent of change
21| of registered agent or registered office, it nust be signed by
22 | a nmenber or by the authorized representative of a nenber, and
23| by the new registered agent, if applicable; and
24 (b) If it is a certificate of dissolution or
25| revocation of dissolution, it nust be signed by a+ nenbers
26 | having the sanme percentage of nenbership interests necessary
27 | to approve the dissolution or revocation of dissolution
28 (2) Any person may sign a certificate through by an
29 | attorney in fact, but a power of attorney to sign a
30| certificate or statenent authorizing retating—to the adm ssion
31| of a nenber nust specifically describe the adm ssion

14
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1 (3) The execution of a certificate by—a—+wenber

2| constitutes an affirmation by the person executing the

3| certificate,under the penalties of perjury,that the facts

4| stated therein are true.

5 (4) |If the articles of organization contain or any

6 | ot her docunment authorized or required to be filed under this
7 | chapter contains a fal se statenent, one who suffers | oss by

8| reliance on the statenent nmamy recover danages for the | oss

9| froma person who signed the record or caused another to sign
10 it on the person's behalf and knew the statenent to be fal se
11 ) at the tine the record was signed.

12 608.4081 Filing requirenents.--

13 (1) To be filed by the Departnent of State,a docunent
14 | nust satisfy the followi ng requirenents, as suppl enented or
15| nodi fied by ef—this—seetion—and—of any other section of this
16 | chapt er : that—adds—toe—or—varies—thesereguirenents—to—be

17 | entitted—to—F+ingbythebepartrent—of—State—

18 (a) 2y This chapter aet nmust require or permt filing
19 | the docunent by in the eff+ee—of—+the Departnent of State.

20 (b) £3) The docunent nust be executed as required by s.
21 | 608. 407 econtarn—the—tnformation—teguredby—thrs—act—t+t—rmay
22 | eontain—other—information—as—weH-

23 (c) The docunent nust contain any information required
24 | by this chapter and may contain other information the conpany
25| elects to include.

26 (d) t4)y The document nust be typewitten or printed and
27 | must be | egible.

28 (e) £5)y The docunment nust be in the English | anguage.

29| Alimted liability conpany nane need not be in English if

30| witten in English letters or Arabic or Roman nunerals, and
31| the certificate of existence status required of a foreign

15
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1|limted liability conpany cofpanites need not be in English if
2 | acconpani ed by a reasonably authenticated English translation
3 (f)¢t6) If the Departnent of State has prescribed a

4 | mandatory formfor the docunent, the docunent nust be in or on
5] the prescribed form

6 (9) 7/ The docunment nust be delivered to the effiee—of
7 | the Department of State for filingr—raybe—acconpanied—by—-one
8 | exaet—or—confoermed—copy;—and nust be acconpani ed by the

9] correct filing fee and any other tax or penalty required by
10| this chapter aet or other |aw.

11 (2) The docunent may be acconpani ed by one exact or

12 | conforned copy.

13 (3) Any signature on any certificate authorized to be
14 | filed by the Departnent of State under any provision of this
15| chapter may be a facsimle, a confornmed signature, or an

16 | electronically transmtted signature.

17 608.4082 Filing duties of Departnent of State.--

18 (1) The Departnent of State files a docunent by

19 | stanping or otherw se endorsing the docunent as "filed,"

20| together with the Secretary of State's official title and the
21| date and tinme of receipt. After filing a docunent, the

22 | Departnent of State shall deliver an acknow edgnent or

23| certified copy of the docunent to the donmestic or foreign

24 | limted liability conpany or its representative.

25 (2) +F The Departnent of State refuses—tofitea

26 | doeurrents—i++t shall return any docunent the departnent refuses
27| to file i+ to the donestic or foreign limted liability

28 | conpany or its representative within 15 days after the

29 | docunent was received for filing, together with a brief,

30| witten explanation of the reason for refusal

31
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(3) If the applicant returns the docunent with

corrections in accordance with the rules of the Departnent of

State within 60 days after it was mailed to the applicant by

the Departnent of State and if at the tine of return the

applicant so requests in witing, the filing date of the

docunent shall be the filing date that woul d have been applied

had the origi nal docunent not been deficient, except as to

persons who justifiably relied on the record before correction

and were adversely affected thereby.
(4) 3 The Departnent of State's duty to file
docunents under this section is mnisterial. Fhe Filing or

refusing to file a docunent does not:

(a) Affect the validity or invalidity of the docunent
in whole or part;

(b) Relate to the correctness or incorrectness of
i nformati on contained in the docunent;

(c) Create a presunption that the docunent is valid or
invalid or that information contained in the docunent is
correct or incorrect.

(5)t4)y If not otherw se provided by |aw and the
provisions of this chapter aet, the Departnent of State shal
determine, by rule, the appropriate fornmat for, nunber of
copi es of, manner of execution of, nethod of electronic
transni ssion of, and anount of and nethod of paynment of fees
for, any docunent placed under its jurisdiction

17
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11 608. 409 Effect of filing and issuance of tinme and date
12 | endorsenent on the articl es eertif+eate of organization. --

13 (1) Unless a delayed effective date is specified, the
14| linmted liability conpany's existence begins at the date and
15| tine when the articles of organization are filed, as evidenced
16 | by the Departnent of State's date and tine endorsenent on the
17 | original docunent, or on a date specified in the articles of
18 | organi zation, if such date is within 5 business days prior to
19 | the date of filing.

20 (2) The articles of organization nay specify a del ayed
21 | effective tine and date of commencenent of the conpany's

22 | existence, and if so specified they—do, the articles of

23 | organi zation shall becone effective, and the conpany's

24 | exi stence shall commence,at the tinme and date specified. If a
25 | del ayed effective date, but no tine, is specified, the

26 | articles of organization shall becone effective, and the

27 | conpany's existence shall comence, at the cl ose of business

28 | on the del ayed effective that date. Unl ess otherw se pernitted
29| by this chapter, a delayed effective date for a docunent may
30| not be later than the 90th day after the date on which the

31| docunent is filed.

18
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1 (3) The Departnent of State's filing of the articles
2| of organization is conclusive proof that all conditions

3| precedent to organization have been satisfied except in a

4 | proceeding by the state to cancel or revoke the organization
5] or to admnistratively dissolve the organization

6 (4 Alimted liability conpany shall not transact

7 | busi ness or incur indebtedness, except that which is
8|incidental to its organi zation or to obtaining subscriptions
9| for or paynment of contributions, until the articles of

10 | organi zati on have been filed by the Departnent of State.

11 608. 4101 Records to be kept; right to information.--
12 (1) Each linmted liability conpany shall keep at its
13 | princi pal registered office the follow ng records:

14 (a) A-current list of the full nanes and | ast known
15 | busi ness, residence, or mmiling addresses of all nenbers and
16 | nanagers.

17 (b) A copy of the articles of organization and al

18 | certificates of conversion amrendrents—thereto, together with
19 | executed copi es of any powers of attorney pursuant to which
20| any articles of organization or certificates were eertiHecate
21 | was execut ed
22 (c) Copies of the limted liability conpany's federal
23| state, and local incone tax returns and reports, if any, for
24 | the 3 npbst recent years.
25 (d) Copies of any then-effective operating agreenent
26 | regutati+oens and any financial statenments of the linited
27 | liability conpany for the 3 nbst recent years
28 (e) Unless contained in the articles of organization
29 | or the operating agreenent regutations, a witing setting out:
30 1. The anount of cash and a description and statenent
31| of the agreed value of any the other property or services

19
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contributed by each nenber and whi ch each nmenber has agreed to
contri bute.
2. The tinmes at which or events on the happeni ng of
whi ch any additional contributions agreed to be nade by each
nmenber are to be nade.
3. Any events upon the happening of which the limted
liability conpany is to be dissolved and its affairs wound up
(2) Alinmted liability conpany shall provide nenbers

and their agents and attorneys access to its records at the

conpany's principal office or other reasonable | ocations

specified in the operating agreenent. The conpany shal

provide fornmer nenbers and their agents and attorneys access

for proper purposes to records pertaining to the period during

whi ch they were nenbers. The right of access provides the

opportunity to inspect and copy records during ordinary

busi ness hours. The conpany may i npose a reasonabl e charge,

limted to the costs of |abor and material, for copies of

records furni shed. Records—kept—under—this—section—are—stbjeet
. . I . e r s I
the—r+easonablereguest—and—at—the—expense,—of—any—renber—
(3) Alinmted liability conpany shall furnish to a

nenber, and to the | egal representative of a deceased nenber

or nenber under legal disability:

(a) Wthout denmand, information concerning the

conpany's business or affairs reasonably required for the

proper exercise of the nenber's rights and perfornmance of the

nenber's duties under the operating agreenent or this chapter;

and
(b) On denand, other information concerning the

conpany's business or affairs, except to the extent the denmand

20
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or the informati on demanded i s unreasonabl e or otherw se

i mproper under the circunstances.

(4) Each nmanager shall have the right to exam ne al

of the information described in subsection (1) for a purpose

reasonably related to his or her position as a nmanager. The

manager of a linmited liability conpany shall have the right to

keep confidential fromthe nenbers, for such period of tine as

t he manager deens reasonable, any information which the

nmanager reasonably believes to be in the nature of trade

secrets or other informati on the di sclosure of which the

nmanager in good faith believes is not in the best interest of

the limted liability conpany or could danmage the linmted

liability conpany or its business or which the limted

liability conpany is required by |aw or by agreenent with a

third party to keep confidenti al

(5) Alinmted liability conpany nay naintain its

records in other than a witten formif such formis capabl e

of conversion into witten formwithin a reasonable tine.

(6) Any action to enforce any right arising under this

section shall be brought in the appropriate circuit court.

608.411 Anendnments to or restatenents of articles of
organi zation. - -

(1) The articles of organization of a limted
liability conpany are anended by filing the articles &
certifeate of amendnent thereto with the Departnent of State.
The articl es eertificate of anendment shall set forth:

(a) The nane of the limted liability conpany.

(b) The date of filing of the articles of
organi zati on.
(c) The anendnent to the articles of organization.

21
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18 (2)3) Unless otherwise provided in this chapter or in
19 | the articl es eertifieate of anendnent, the articles &

20 | eertifieate of amendnent shall be effective when filed at—the
21 | tire—of—ts—+t++Hng with the Departnent of State.

22 (3)t4) Alinmited liability conpany may, whenever

23| desired, integrate into a single instrunent all ef—the

24 | provisions of its articles of organization whieh—are then in
25 | ef fect antd—operative—as—atresut—of—there—having—theretofore
26 | been—fHtet—wi-th—thedepartrent—one—or—rore—certiitecates—or
27 | ether—instrurents—pursuant—to—any—of—theprovisions—referred
28 | to—nthis—seeti+on,and it may at the sane tine further anmend
29 | its articles of organization by adopting restated articles of
30 | organi zation which neet all the requirenents of s. 608.407.
31

22
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(4) 5y If the restated articles of organization nerely
restate and integrate but do not further anend the
then-effective initial articles of organi zati on as—theretofore

the conmpany i+ shall title the filing be—speerfieatty

destgrated—in—i+ts—heading—as—the "Restated Articles of
Organi zation," together with such other words as the Hmited
H-abi+ty conpany deens may—deem appropri at e—ant—shat-—be

I dedi o I F el F

. . WD et " I T
departwent. |If the restated articles restate and integrate

and al so further anend in any respect the then-effective
articles of organization, the conpany as—theretofore—anended

or—stuppterented—they shall title the filing be—speeirfieaty
desi-gnated—in—their—heading—as—the "Anended and Restat ed

Articles of Organization," together with such other words as

the limted liability conpany deens may—¢deem appropriate. In
each case described in this subsection, the docunent and shal

be executed as provided in this chapter for articles of
organi zation and filed as provided by this chapter with the
Departnent of State.

(5)6) Restated articles of organization shall state,
either in their heading or in an introductory paragraph, the
limted liability conpany's present nane, and, if it has been
changed, the name under which it was originally filed; the
date of filing of its original articles of organization with
the Departnment of State; and any the future effective date or
tinme if other than the date and tine of —whiech—shall—be—a-date

. et I el VI I

efHfeet+ve—tpon the filing of the restated articles of
23
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organi zation. Restated articles of organization shall also

state that they were duly executed and are being filed in
accordance with this section. If the restated articles of
organi zation only restate and integrate and do not further

anend the limted liability conpany's articles of organization
as theretofore anended or suppl enented and there is no
di screpancy between those provisions and the restated articles
of organi zation, they shall state that fact as well.

(6) 7 Upon the filing of the restated articles of
organi zation with the Departnment of State, or upon any the

future effective date or time provided in of restated articles

of organi zati on as—previded—for—thereirn, the tntti+at articles
of organi zation existing prior to such filingr—as—theretofore

arrended—or—supptenented,shal | be superseded and;—thenceforth;-

the restated articles of organization, including any further

anmendnent or changes nmde thereby, shall becone be the

conmpany's articles of organization. ef—the+imtedt+tabitty

conpany,—but The original effective date of the conpany's
formation shall remai n unchanged.

(7) 8y Any anendnent or change effected in connection
with the restatenment and integration of the articles of
organi zation shall be subject to any other provisions of this
chapter, not inconsistent with this section, which would apply
if & separate articl es eertifiecate of anendnent were filed to
ef fect such anendnment or change.
608. 4115 Correcting the articles of organization filed

of record--.

(1) Alinmted liability conpany or foreign linted

liability conpany may correct the articles of organi zation

filed of record with the Departnment of State within 30

24
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1| business days after filing if the record contains a fal se or

2 | erroneous statenent or was defectively signed.

3 (2) The articles of organization filed of record are

4| corrected:

5 (a) By preparing articles of correction that:

6 1. Describe the articles of organization filed of

7| record, including their filing date, or attach a copy of the

8| articles of organization to the articles of correction.

9 2. Specify the incorrect statenent and the reason the
10| statenent is incorrect or the manner in which the signing was
11 | defecti ve.

12 3. Correct the incorrect statenment or defective

13 | signing.

14 (b) By delivering the articles of correction to the

15| Departnent of State for filing.

16 (3) The articles of correction are effective

17 | retroactively to the effective date of the articles of

18 | organi zation they correct except as to persons relying on the
19 | uncorrected articles of organi zation and adversely affected by
20| the correction. As to those persons, the articles of

21| correction are effective when fil ed.

22 608. 415 Registered office and regi stered agent. --

23 (1) Each limted liability conpany shall have and

24 | continuously maintain in this state:

25 (a) A registered office, which may be the sane as its
26 | pl ace of business; and

27 (b) A registered agent, which agent may be either

28 1. An individual who resides in this state whose

29 | business office is identical with such registered office.

30 2. A foreign or donestic entity eerporation—or—tHmted
31 | Habitty—eonpany authorized to transact business in this

25
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state, having a business office identical with such registered
of fice.

(2) A registered agent or a successor registered agent
appoi nted pursuant to s. 608.416 on whom process nay be served
shall each file a statenent in witing with the Departnent of
State accepting the appoi ntnent as regi stered agent
si mul taneously with being designated. Such statenent or
acceptance shall state that the registered agent is famliar
wi th, and accepts, the obligations of that position as
provided for in this chapter.

(3) The Departnent of State shall nmintain an accurate
record of the registered agents and registered office for the
service of process and shall furnish any information disclosed
t hereby pronptly upon request and paynent of the required fee.

(4 Alinmted liability conpany nmay not prosecute,
mai ntain, or defend any action in any court until the linted
liability conpany conplies with the provisions of this section
and pays to the Departnent of State a penalty of $5 for each
day it has failed to conply or $500, whichever amobunt is |ess,
and pays any ot her anount required under this chapter

608. 416 Change of registered office or registered
agent. - -

(1) Alimted liability conpany nay change its
regi stered office or agent by upen filing with the Depart nent
of State a statenent setting forth:

(a) The nane of the limted liability conpany.

(b) The street address of its current registered
of fice.

(c) If the street address of its registered office is

to be changed, the new street address to—whieh—theregistered
of-Hece—+s—to—bechanged.
26
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1 (d) If its current registered agent is to be changed,
2| the nane of the new regi stered agent and the new registered

3| agent's witten consent to the appointnent, either on the

4| statenment or attached to it.

5 (e) That such change was authorized by affirmative

6 | vote of a—+ajerity—of the nenbers or as otherw se provided in
7| the articles of organization or the operating agreenent

8 | regutations of the linmted liability conpany.

9 (2) Any registered agent may resign his or her agency
10 | appoi ntnrent by signing and delivering for filing with the

11 | Departnent of State a statenent of resignation and nmailing a
12 | copy of such statenent to the linmited liability conpany at its
13 | principal office address shown in its nost recently filed

14 | docunent. The agency is termnated and the regi stered office
15| discontinued, if so provided, on the 31st day after the date
16 | on which the statenent was filed with the Departnent of State.
17 | After receipt of the notice of the resignation of its

18 | registered agent, the limted liability conpany for which such
19 | regi stered agent was acting shall obtain and designhate a new
20 | regi stered agent, to take the place of the resigning

21 | regi stered agent.

22 (3) A registered agent may change t he address of the
23 | registered office of any linmted liability conpany for which
24 | such agent his—er—hers is the registered agency by notifying
25| the limted liability conpany in witing of the change,

26 | signing, either nmanually or in facsimle, and delivering to
27 | the Departnent of State for filing a statenent that conplies
28 | with the requirenents of paragraphs (1)(a)-(d), and reciting
29 | that the limted liability conpany has been notified of the
30 | change.

31
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608. 4211 Contributions to capital and liability for
contribution.--

(1) The contribution of a nenber may be in cash
property, or services rendered, or a promissory note or other
obligation to contribute cash or property or to perform
servi ces.

(2) A pronise by a nenber to contribute to the linted
liability conpany is not enforceable unless it is set out in
writing signed by the nenber.

(3) Unless otherw se Except—as provided in the
articles of organization or operating agreenent regutations, a

nmenber is obligated to the linmted liability conpany to
perform any enforceable pronise to contribute cash or property
or to performservices, even if the nenber he—er—she is unabl e
to perform because of the nenber's his—oer—her death or
disability or any other reason. |f a nenber does not nmke the

required contribution of property or services, the nenber he
or—she is obligated, at the option of the linmted liability
conpany, to contribute cash equal to that portion of the
agreed value, as stated in the records of the linited
liability conpany required to be kept pursuant to this
chapter, of the stated contribution that has not been nade.
The foregoing option shall be in addition to, and not in lieu

of, any other rights, including the right to specific

perfornmance, that the limted liability conpany nay have

agai nst such nmenber under the articles of organization or

operati ng agreenment or applicable | aw.

(4) Unless otherwise provided in the articles of

organi zation or the operating agreenent regutatiens, the
obligation of a nenber to nake a contribution or return noney

or other property paid or distributed in violation of this
28
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1| chapter may be conpronmi sed only by consent of all the nenbers.
2 | Notwi thstanding the conpronise, the creditor of a limted

3| liability conpany, who extends credit or otherw se acts in

4 | reasonabl e reliance upon that obligation after the nmenber has
5] signed a witing that indicates the obligation and before the
6 | anendnent or cancellation of the witing to indicate the

7 | conpromi se, may enforce the original obligation to the extent
8| the creditor relied on the obligation when extending credit.
9 (5) The articles of organization or operating

10 | agreenent regutations of a linmted liability conpany nay

11 | provide that the interest of any nenber who fails to make any
12 | contribution that the nmenber he—er—she is obligated to nmake
13 | shall be subject to specified penalties for, or specified

14 | consequences of, such failure. Such penalties or consequences
15| may take the form of reducing the defaulting nmenber's

16 | proportionate nenbership interest inthe limted liability

17 | conpany, subordinating the defaulting nenber's his—er—her

18 | interest inthe limted liability conpany to that of the

19 | nondefaul ti ng nenbers, a forced sale of the defaulting

20 | menber's nmenbershi p Hted—tabitty—<econpany i nterest, the
21| forfeiture of the defaulting nmenber's nmenbership Hwited

22 | Habitity—econpany interest, the | ending by other nenbers of
23 | the anpbunt necessary to neet the defaulting nenber's his—or
24 | her commitnent, a fixing of the value of the defaulting

25 | nenber's nenbershi p Hted—tabitty—conrpany i nterest by

26 | appraisal or by forrmula and redenption or sale of the

27 | defaul ting nmenber's nenbershi p Hmtedtabi-Hty——conpany

28 | interest at such value, or other penalties or consequences.
29 608. 422 Managenent of linmited liability conpany. --

30 (1) f the tim ki ’

31| Unless otherwi se provided in its the articles of organization

29
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or the operating agreenent, the conpany shall be a
nenber - ranaged conpany. regutations—shat—be—vested—in—i+ts

I . . hei bt I ol of
the—+Hntedt+Habi-Hty—econpany—as—atdjusted—romtime—to—tire

w-therawat-s—by—the—renbers—however—

(2) |In a nenber-nmanaged conpany:

(a) Unless otherwise provided in the articles of

© 00 N o O W DN PP

organi zation or operating agreenent, nanagenent shall be

10| vested in its nenbers in proportion to the then-current

11 | percentage or other interest of nenbers in the profits of the
12 ) linmted liability conpany owned by all of the nenbers.

13 (b) Except as otherwi se provided in subsection (3) or
14 in this chapter, the decision of a najority-in-interest of the
15 | nenbers shall be controlling.

16 (3) If the articles of organization or the operating

17 | agreenent provide for the managenent of the limted liability
18 | conpany by a nmanager or managers, the nmanagenent of the

19| limted liability company shall may be vested in a manager or
20 | managers and the conpany shall be a manager - managed conpany.

27 | ki .
28 (4) |In a nanager-nmanaged conpany:

29 (a) Each nanager has equal rights in the nmanagenent
30 | and conduct of the conpany's business.

31

30
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(b) Except as otherwi se provided in subsection (3) or

in this chapter, any matter relating to the business of the

conpany may be exclusively decided by the manager or, if there

is nmore than one nmanager, by a nmpjority of the nmanagers.

(c) A manager:

1. Must be designated, appointed, el ected, renpved, or

repl aced by a vote, approval, or consent of a

majority-in-interest of the nenbers; and

2. Hol ds office until a successor has been el ected and

gual i fi ed, unless the nanager sooner resigns or is renoved.

(5) Action requiring the consent of nenbers or

managers under this chapter may be taken without a neeting,
subject to the linmtations of s. 608.4231
(6) A nmenber or nmmnager nmy appoint a proxy to vote or

ot herwi se act for the nenber or nmanager by signing an

appoi ntnent instrunent, either personally or by the nenber's

or nmmnhager's attorney-in-fact.

(7) The manager or nmmnagers nay al so hold the offices

and have such other responsibilities accorded to them by the

nenbers and set out in the articles of organization or the

operating agreement of the linmted liability conpany.

608. 4225 General standards for managers and nanagi ng
nenbers. - -

(1) Subject to ss. 608.423 and 608. 4226, each manager
and managi ng nmenber shall owe a duty of loyalty and a duty of

care tothe limted liability conpany and the ot her nenbers of
the limted liability conpany. Afanager—or—rfaraging—renber
hal—diset o I ot .
ber—inettdi " I ot I F
commi-ttee:-
(a) The duty of loyalty includes, without limtation:
31
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1. Accounting to the limted liability conpany and

hol ding as trustee for the limted liability conpany any

property, profit, or benefit derived by such manager or

managi ng nenber in the conduct or winding up of the linted

liability conpany business or derived froma use by such

nmanager or nmnagi ng nenber of linmited liability conpany

property, including the appropriation of a limted liability

conpany opportunity.

2. Refraining fromdealing with the linited liability

conpany in the conduct or winding up of the limted liability

conpany business as or on behalf of a party having an interest

adverse to the limted liability conpany.

3. Refraining fromconpeting with the linted

liability conpany in the conduct of the linmted liability

conpany busi ness before the dissolution of the limted

liability conpany. tr—egoet—faith-

(b) The duty of care is limted to refraining from

engaging in grossly negligent or reckless conduct, intentiona
m sconduct, or a knowi ng violation of |aw Wth—the—care—an
" g I . it L " .
I iy . .
(c) Each nmanager and managi ng nenber shall di scharge

the duties to the linmted liability conpany and ot her nenbers

under this chapter or under the articles of organization or

operati ng agreenment and exercise any rights consistent with
the obligation of good faith and fair dealing. th—a—+ranrer—he

I v bel e o] . f
e ki .

(d) A manager or nmmnhagi ng nenber does not violate a

duty or obligation under this chapter or under the articles of

organi zation or operating agreenent nerely because the
32
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nmanager' s or nanagi ng nenber's conduct furthers such manager's

or managi ng nenber's own interest.

(e) A manager or nmmnagi ng nenber may | end noney to and

transact other business with the conpany. As to each | oan or

transaction, the rights and obligations of the nmanager or

nmanagi ng nenber are the sanme as those of a person who is not a

nenber, subject to other applicable | aw

(f) This section applies to a person wi nding up the

limted liability conpany business as the personal or other

| egal representative of the last surviving nenber as if such

person were a nmanager or nmanagi ng nenber

(2) In discharging a manager's or nmnhagi hg nenber's

his—or—her duties, a nanager or nmnagi ng nenber is entitled to
rely on infornmation, opinions, reports, or statenents,

i ncluding financial statenents and other financial data, if
prepared or presented by:

(a) ©One or nore nenbers or enployees of the limted
liability conpany whom the manager or nmanagi ng nenber
reasonably believes to be reliable and conpetent in the
matters presented;

(b) Legal counsel, public accountants, or other
persons as to matters the manager or nanagi hg nenber
reasonably believes are within the persons' professional or
expert conpetence; or

(c) A comittee of nmanagers, nenbers, or nanagi ng
menbers of which the affected manager or nmanagi ng nenber he—o+

she is not a participant wenber if the manager or nanagi ng
nmenber reasonably believes the conmittee nerits confidence.
(3) In discharging a manager's or nmnhagi hg nenber's

hi-s—or—her duties, a nanager or nanagi ng nmenber nay consi der
such factors as the nanager or nmnagi ng nenber he—er—she deens
33
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1| relevant, including the long-term prospects and interests of
2|the limted liability conpany and its nenbers, and the social
3| economic, legal, or other effects of any action on the

4 | enpl oyees, suppliers, custoners of the limted liability

5| conpany, the conmunities and society in which the limted

6| liability conpany operates, and the econony of the state and

7 | the nation.

8 (4) A nenber, manager, or managi ng menber is not

9] acting in good faith if the nenber, nmmnager, or nanhagi ng

10 | nrenber he—oer—she has know edge concerning the matter in

11 | question that nakes reliance otherw se pernmitted by subsection
12 | (2) unwarrant ed.

13 (5) A manager or nmmnagi ng nenber is not liable for any
14 | action taken as a nmanager or nanagi nhg nenber, or any failure
15| to take any action, if the nanager or nmmnagi ng nenber he—o+

16 | she perforned the duties of the nmanager's or managi ng nenber's
17 | hi-s—e+—her position in conpliance with this section

18 608.4226 Conflicts of interest.--

19 (1) No contract or other transaction between a linited
20| liability conpany and one or nore of its nenbers, nmnagers, or
21 | managi ng nmenbers or any other limted liability conpany,

22 | corporation, firm association, or entity in which one or nore
23| of its nmenbers, nmnagers, or nmnagi ng nenbers are nmnagers,

24 | managi ng nmenbers, directors, or officers or are financially

25| interested shall be either void or voidable because of such

26 | relationship or interest, because such nenbers, nmnagers, or
27 | managi ng nmenbers are present at the neeting of the nmanagers or
28 | managi ng menbers or a conmittee thereof which authorizes,

29 | approves, or ratifies such contract or transaction, or because
30| their votes are counted for such purpose, if:

31
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(a) The fact of such relationship or interest is

di scl osed or known to the managers or managi ng nenbers or

conmmi ttee which authorizes, approves, or ratifies the contract

or transaction by a vote or consent sufficient for the purpose

Wi thout counting the votes or consents of such interested

nenbers, nmanagers, or nmanagi ng nenbers;

(b) The fact of such relationship or interest is

di scl osed or known to the nenbers entitled to vote and they

aut hori ze, approve, or ratify such contract or transacti on by

vote or witten consent; or

(c) The contract or transaction is fair and reasonabl e

as tothe limted liability conpany at the tine it is

aut hori zed by the nmnagers, nmmnhagi ng nenbers, a committee, or

t he nmenbers.

(2) For purposes of paragraph (1)(a) only, a conflict

of interest transaction is authorized, approved, or ratified

if it receives the affirmative vote of a mpjority of the

nmanagers or nanagi ng nenbers, or of the commttee, who have no

relationship or interest in the transaction described in

subsection (1), but a transaction may not be authori zed,

approved, or ratified under this section by a single nanager

of a manager - managed conpany or a single nanagi ng nenber of a

nenber - managed conpany, unl ess the conpany is a single nenber

limted liability conpany. If a majority of the nmmnagers or

managi ng nenbers who have no such relationship or interest in

the transaction vote to authorize, approve, or ratify the

transaction, a quorumis present for the purpose of taking

action under this section. The presence of, or a vote cast by,

a nmanager or managi ng nenber with such relationship or

interest in the transaction does not affect the validity of

any action taken under paragraph (1)(a) if the transaction is
35
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1| otherwi se authorized, approved, or ratified as provided in

2 | that subsection, but such presence or vote of those nmanagers
3| or managi ng nmenbers nmay be counted for purposes of determning
4 | whether the transaction is approved under other sections of

5] this chapter.

6 (3) For purposes of paragraph (1)(b), a conflict of

7| interest transaction is authorized, approved, or ratified if
8|it receives the vote of a mpjority-in-interest of the nenbers
9] entitled to be counted under this subsection. Menbership

10 | interests owned by or voted under the control of a manager or
11 | managi ng nenber who has a relationship or interest in the

12 | transaction described in subsection (1) may not be counted in
13| a vote of nenbers to determ ne whether to authorize, approve,
14 ) or ratify a conflict of interest transacti on under paragraph
15)(1)(b). The vote of those nenbership interests, however, is
16 | counted in determ ning whether the transaction i s approved
17 | under other sections of this act. A mpjority-in-interest of
18 | the nenbers, whether or not present, that are entitled to be
19 | counted in a vote on the transaction under this subsection
20| constitutes a quorum for the purpose of taking action under
21 | this section.

22 (Substantial rewordi ng of section. See

23 s. 608.436, F.S., for present text.)

24 608. 4227 Liability of nenbers and nmnagers. - -

25 (1) Except as provided in this chapter, neither the
26 | nenbers of a linmited liability conpany nor the managers of a
27| limted liability conpany managed by a nmnager or nmnagi ng
28 | nenber are liable, solely by reason of being a nenber or

29 | serving as a manager or nmmnhagi ng nenber, under a judgnent,

30 | decree, or order of a court, or in any other manner, for a
31
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1| debt, obligation, or liability of the limted liability

2 | conpany;

3 (2) Any such nenber or manager or other person acting
4 | under the articles of organization or operating agreenent of a
5]limted liability conpany shall not be liable to the linted
6|liability conpany or to any such other nmenber or nmmnager for

7| the nenber's or manager's or other person's good faith

8| reliance on the provisions of the linted liability conpany's
9| articles of organization or operating agreenent; and

10 (3) The nenber's or nmanager's or other person's duties
11 ) and liabilities may be expanded or restricted by provisions in
12)lalinmted liability conpany's articles of organization or

13 | operating agreenent.

14 (Substantial rewordi ng of section. See

15 s. 608.4362, F.S., for present text.)

16 608. 4228 Liability of managers and managi ng nenbers. - -
17 (1) A manager or a nmnagi ng nenber shall not be

18 | personally liable for nonetary danages to the linited

19 | liability conpany or any other person for any statenent, vote,
20 | decision, or failure to act regardi ng managenent or policy

21 | deci sions by a manager or a nmmnagi ng nenber, unl ess:

22 (a) The manager or nmmnagi ng nenber breached or failed
23| to performthe duties as a nmanager or managi ng nenber; and

24 (b) The manager's or nmmnagi ng nenber's breach of, or

25| failure to perform those duties constitutes any of the

26 | foll owi ng

27 1. Aviolation of the crimnal |law, unless the nanager
28 | or managi ng nenber had a reasonabl e cause to believe his or

29 | her conduct was |lawful or had no reasonabl e cause to believe
30 | such conduct was unlawful. A judgnent or other fina

31| adj udi cati on agai nst a nmanager or managi ng nenber in any
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crimnal proceeding for a violation of the criminal |aw estops

t hat nanager or nmnagi ng nmenber fromcontesting the fact that

such breach, or failure to perform constitutes a violation of

the crininal |aw, but does not estop the nmanager or managi ng

nenber from establishing that he or she had reasonabl e cause

to believe that his or her conduct was |awful or had no

reasonabl e cause to believe that such conduct was unl awf ul

2. A transaction fromwhich the nmanager or managi ng

nenber derived an inproper personal benefit, either directly

or indirectly.
3. Adistribution in violation of s. 608.426.
4. |In a proceeding by or in the right of the limted

liability conpany to procure a judgnent in its favor or by or

in the right of a nenber, conscious disregard of the best

interest of the limted liability conpany, or willfu

ni sconduct.
5. In a proceeding by or in the right of soneone other

than the limted liability conpany or a nenber, reckl essness

or an act or om ssion which was commtted in bad faith or with

nmal i ci ous purpose or in a manner exhibiting wanton and willfu

di sregard of human rights, safety, or property.

(2) For the purposes of this section, the term

reckl essness" neans acting, or failing to act, in conscious

di sregard of a risk known, or so obvious that it shoul d have

been known, to the manager or nmmnagi ng nenber to be so great

as to make it highly probable that harmwould foll ow from such

action or failure to act.

(3) A manager or nmmnhagi ng nenber is deened not to have

derived an i nproper personal benefit fromany transaction if

the transaction and the nature of any personal benefit derived

by the manager or mmnagi ng nenber are not prohibited by state
38
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or federal law or the articles of organization or operating

agreenent and, without further linmtation, the transaction and

the nature of any personal benefit derived by a manager or

nmanagi ng nenber are disclosed or known to the nenbers, and the

transacti on was authori zed, approved, or ratified by the vote

of a mpjority-in-interest of the nenbers other than the

nmanagi ng nenber, or the transaction was fair and reasonable to

the limted liability conpany at the tine it was authorized by

t he manager or nmmnagi ng nenber, notw thstanding that a nanager

or managi ng nenber received a personal benefit.

(4) The circunstances set forth in subsection (3) are

not exclusive and do not preclude the existence of other

ci rcunst ances under which a nmanager will be deened not to have

derived an inproper benefit.

(Substantial rewordi ng of section. See
s. 608.4363, F.S., for present text.)
608. 4229 Indemnification of nmanagers, nanagi ng

nenbers, officers, enployees, and agents. --

(1) Subject to such standards and restrictions, if

any, as are set forth in its articles of organization or

operating agreenment, a linmted liability conpany nay, and

shal |l have the power to, but shall not be required to,

i ndemmi fy and hol d harnm ess any nenber or nmnager or other

person from and agai nst any and all cl ains and demands

what soever.
(2) Notwithstandi ng subsection (1), indemification or

advancenent of expenses shall not be nmade to or on behal f of

any nmanager, managi ng nenber, officer, enployee, or agent if a

judgnent or other final adjudication establishes that the

actions, or omi ssions to act, of such manager, nanhagi ng

39
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1| menber, officer, enployee, or agent were material to the cause
2| of action so adjudicated and constitute any of the foll ow ng:
3 (a) Awviolation of crimnal |aw, unless the manager

4 | managi ng nenber, officer, enployee, or agent had no reasonabl e
5| cause to believe such conduct was unl awf ul

6 (b) A transaction fromwhich the nanager, managi ng

7 | menber, officer, enployee, or agent derived an inproper

8 | personal benefit.

9 (c) In the case of a manager or nmnagi ng nenber, a

10 | circunstance under which the liability provisions of s.

11| 608. 426 are applicabl e.

12 (d) WIIful nmisconduct or a conscious disregard for

13| the best interests of the limted liability conpany in a

14 | proceeding by or in the right of the limted liability conpany
15| to procure a judgnent in its favor or in a proceeding by or in
16 | the right of a nenber.

17 608.423 Limted liability conpany operating agreenent;
18 | nonwai vabl e provi si ons regutations. - -

19 (1) Except as otherw se provided in subsection (2),
20| all nmenbers of a linmited liability conpany nay enter into an
21 | operating agreenent, which need not be in witing, to regul ate
22 | the affairs of the conpany and the conduct of its business,
23 | establish duties in addition to those set forth in this
24 | chapter, and to govern rel ations anong the nenbers, nmnagers,
25| and conpany. Any inconsistency between witten and ora
26 | operating agreenents shall be resolved in favor of the witten
27 | agreenent. To the extent the operating agreenent does not
28 | otherwi se provide, this chapter governs relations anbng the
29 | nenbers, managers, and conpany.
30 (2) The operating agreement nay not:
31
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(a) Unreasonably restrict a right to information or

access to records under s. 608.4101
(b) Elinmnate the duty of loyalty under s. 608. 4225,
but the agreenent nay:

1. ldentify specific types or categories of activities

that do not violate the duty of loyalty, if not manifestly

unr easonabl e; and

2. Specify the nunber or percentage of nmenbers or

di sinterested nanagers that may authorize or ratify, after

full disclosure of all material facts, a specific act or

transaction that otherwise would violate the duty of loyalty;

(c) Unreasonably reduce the duty of care under s.
608. 4225;
(d) Elinminate the obligation of good faith and fair

deal i ng under s. 608.4225, but the operating agreenent may

determ ne the standards by which the perfornmance of the

obligation is to be neasured, if the standards are not

mani f estly unr easonabl e;

(e) Vary the right to expel a nenber in an event

specified in this chapter

(f) Vary the requirenent to wind up the limted

liability conpany's business in a case specified in this

chapter; or
(g) Restrict rights of a person, other than a nmanager

menber, or transferee of a nmenber's distributional interest,

under this chapter

(3) ) The power to adopt, alter, amend, or repeal the

operati ng agreenment regutations of a linmted liability conpany
shall be vested in the nenbers of the conpany unless vested in

t he manager or nmanagers of the conpany by the articles of
organi zation or operating agreenent, provided that any
41
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anmendnent to a witten operating agreenent shall be in

witing. The operating agreenent Regutations adopted by the
nmenbers or by the manager or nmnagers nmy be repeal ed or

altered; a new operating agreenent regutations may be adopted

by the nenbers; and the nenbers may prescribe in any operating
agr eenent regutati+ons nade by themthat such operating
agr eenent regdutati+oens nay not be altered, anended, or repeal ed

by the manager or nanagers. Fheregutations—aycontarn—any
- , I Lot I ey Ef o F
et ki . . T I
el : . o
(4) 2y Unless the articles of organization or the

operati ng agreenent provides regutatioens—provide otherw se, if

t he managenent of the limted liability conpany is vested in a

manager or nmnagers, the managers may adopt an operating

agreenent regutations to be effective only in an energency as
defined in subsection(7){5)y. The energency operating
agr eement regutatiens, which is are subject to amendnent or
repeal by the nenbers, may nmake all provisions necessary for
managi ng the linmted liability conpany during an energency,
i ncludi ng procedures for calling a neeting of the nanagers and
desi gnati on of additional or substitute managers.

(5) 3 Al provisions of the regular operating

agr eenent regutati+ons consistent with the energency
regul ations remain effective during the energency. The

ener gency operating agreenent is regutations—are not effective
after the energency ends.

(6) 4y Actions taken by the limted liability conpany
in good faith in accordance with the energency operating
agr eenent regutations have the effect of binding the conpany

42
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1| and may not be used to inpose liability on a nanager

2 | enpl oyee, or agent of the conpany.

3 (7)£5) An energency exists for purposes of this

4| section if the limted liability conpany's managers cannot

5| readily be assenbl ed because of sone catastrophic event.

6 (Substantial rewordi ng of section. See

7 s. 608.4231, F.S., for present text.)

8 608. 4231 Voting by nenbers and nmnagers. - -

9 (1) The articles of organization or operating

10 | agreenent nmay provide for classes or groups of nenbers having
11| such relative rights, powers, and duties as the articles of
12 | organi zati on or operating agreenent nay provide, and nmay nake
13 | provision for the future creation in the manner provided in
14 | the articles of organization or operating agreenment of

15| additional classes or groups of nenbers having such relative
16 | rights, powers, and duties as may fromtine to tine be

17 | established, including rights, powers, and duties senior to
18 | existing cl asses and groups of nenbers. The articles of

19 | organi zati on or operating agreenent nmay provide for the taking
20| of an action, including the anendnent of the articles of
21 | organi zation or operating agreenent, wthout the vote or
22 | approval of any nenber or class or group of nenbers, including
23| an action to create under the provisions of the articles of
24 | organi zation or operating agreenent a class or group of
25| limted liability conpany interests that was not previously
26 | outstanding. The articles of organization or operating
27 | agreenent nmay provide that any nenber or class or group of
28 | nenbers shall have no voting rights.
29 (2) The articles of organization or operating
30| agreenent nay grant to all or certain identified nenbers or a
31| specified class or group of the nmenbers the right to vote
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1| separately or with all or any class or group of the nmenbers or
2 | manager on any natter. Voting by nenbers may be on a per

3| capita, nunber, financial interest, class, group, or any other
4 | basis.

5 (3) If no voting provision is contained in the

6| articles of organi zation or operating agreenent:

7 (a) The nenbers of a limted liability conpany shal

8| vote in proportion to their then-current percentage or other
9]interest in the profits of the limted liability conpany or

10| in the case of a nenber who has assigned the nenber's entire
11| econonmic interest inthe linted liability conpany to a person
12 | who has not been adnitted as a nenber, in proportion to the
13 | then-current percentage or other interest in the profits of

14 ) the linmted liability conpany that the assigning nenber would
15| have, had the assignnent not been nmde.

16 (b) In all matters in which a vote is required, a vote
17 ) of a majority-in-interest of the nenbers shall be sufficient
18 | unl ess provided otherwise in the conpany's articles of

19 | organi zati on or operating agreenent or this chapter

20 (4) Notwithstandi ng any provision to the contrary in
21| the articles of organization or operating agreenent, in no

22 | event shall the articles of organization be anended by a vote
23| of less than a majority-in-interest of the nenbers.

24 (5) Notwithstandi ng any provision to the contrary in
25| the articles of organization or operating agreenent, nenbers
26 | shall have the right to vote on a dissolution of the limted
27 | liability conpany as provided in s. 608.441 and on a nerger of
28| the limted liability conpany as provided in s. 608.4381

29 (6) Except as otherwi se provided in the articles of

30 | organi zation or the operating agreenent, if the nenbers have
31 | appointed nore than one nmanager to nmnage the business of the
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1|limted liability conpany, decisions of the managers shall be
2| made by majority vote of the managers if at a neeting, or hy
3 | unani nbus written consent.

4 (7) The articles of organization or operating

5| agreenent which grants a right to vote may set forth

6| provisions relating to notice of the tine, place, or purpose
7| of any neeting at which any matter is to be voted on by any

8 | menbers, waiver of any such notice, action by consent without
9] a neeting, the establishnment of a record date, quorum

10 | requirenents, voting in person or by proxy, or any other

11 | matter with respect to the exercise of any such right to vote.
12 (8) Unless otherwise provided in the articles of

13 | organi zati on or operating agreenent, on any natter that is to
14 | be voted on by nenbers, the nenbers may take such action

15| without a neeting, without prior notice, and without a vote if
16 | a consent or consents in witing, setting forth the action so
17 | taken, are signed by the nenbers having not |ess than the

18 | mi ni num nunber of votes that would be necessary to authorize
19 | or take such action at a neeting, but in no event by a vote of
20| less than a mpjority-in-interest of the nenbers that woul d be
21 | necessary to authorize or take such action at a neeti ng.

22 | Unl ess otherwise provided in the articles of organi zation or
23 | operating agreenent, on any matter that is to be voted on by
24 | nenbers or managers, the nenbers or managers nmay vote in

25 | person or by proxy. Wthin 10 days after obtaining such

26 | authori zation by witten consent, notice nust be given to

27 | those nenbers who have not consented in witing or who are not
28 | entitled to vote on the action

29 608. 4232 Adni ssion of additional nenbers.--Except as
30| otherwi se provided in the articles of organization or the

31 | operating agreenent regutations, no person nay be adnitted as
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1| a nmenber unless a mpjority-in-interest of the nenbers consent
2 | each—rerber—consents in witing to the admi ssion of the

3 | addi ti onal menber.

4 608. 4235 Agency of nenbers and nmnagers. - -

5 (1) Subject to subsections (2) and (3):

6 (a) |In a nenber-nmanaged conpany, each nenber is an

7| agent of the linted liability conpany for the purpose of its
8 | busi ness, and an act of a nenber, including the signing of an
9]instrunent in the conpany's nane, for apparently carrying on
10 in the ordinary course the conpany's busi ness or business of
11 ) the kind carried on by the conpany binds the conpany, unl ess
12 | the nenber had no authority to act for the conpany in the

13 | particular matter and the person with whomthe nmenber was

14 | dealing knew or had notice that the nenber |acked authority.
15 (b) An act of a nenber which is not apparently for

16 | carrying on in the ordinary course the conpany's busi ness or
17 | business of the kind carried on by the conpany binds the

18 | conpany only if the act was authorized by appropriate vote of
19 | the ot her nenbers.
20 (2) Subject to subsection (3), in a nanager-nanaged
21 | conpany:
22 (a) A nmenber is not an agent of the conpany for the
23 | purpose of its business solely by reason of being a nenber
24 | Each manager is an agent of the conpany for the purpose of its
25 | busi ness, and an act of a mmnager, including the signing of an
26 | instrunent in the conpany's nane, for apparently carrying on
27 | in the ordinary course the conpany's business or business of
28 | the kind carried on by the conpany binds the conpany, unless
29 | the manager had no authority to act for the conpany in the
30| particular matter and the person with whomthe nmanager was
31| dealing knew or had notice that the manager |acked authority.
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(b) An act of a nmanager which is not apparently for

carrying on in the ordinary course the conpany's busi ness or

busi ness of the kind carried on by the conpany binds the

conpany only if the act was authorized under s. 608.422.

(3) Unless the articles of organi zation or operating

agreenent linmt the authority of a nenber, any nenber of a

nenber - managed conpany or manager of a manager - managed conpany

may sign and deliver any instrunent transferring or affecting

the conpany's interest in real property. The instrunent is

conclusive in favor of a person who gives val ue without

know edge of the lack of the authority of the person signing

and delivering the instrunent.

608. 4236 Del egation of rights and powers to

nmanage. - - Unl ess otherwi se provided in the linmted liability

conpany's articles of organization or operating agreenent, a

nmenber or nanager of a linmted liability conpany has the power

and authority to delegate to one or nore other persons the

nenber's or nanager's, as the case nay be, rights and powers

to nmanage and control the business and affairs of the linited

liability conpany, including the power and authority to

del egate to agents, boards of nmmnagers, managi ng nenbers or

directors, officers and assistant officers, and enpl oyees of a

nmenber or nanager of the limted liability conpany, and the

power and authority to del egate by a nanagenent agreenent or

anot her agreement with, or otherw se, to other persons. Unl ess

otherwi se provided in the limted liability conpany's articles

of organi zati on or operating agreenent, such del egation by a

nenber or nanager of alinmted liability conpany shall not

cause the nmenber or nmnager to cease to be a nenber or

nmanager, as the case may be, of the linmited liability conpany.
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608. 4237 Menbership ternination upon events of

bankruptcy.--A person ceases to be a nenber of a limted

liability conpany upon the occurrence of any of the foll ow ng:

(1) Unless otherwise provided in the articles of

organi zation or operating agreenent, or with the witten

consent of all nenbers, a nenber

(a) Makes an assignnent for the benefit of creditors;

(b) Files a voluntary petition in bankruptcy;

(c) |Is adjudged a bankrupt or insolvent, or has

entered agai nst the nenber an order for relief, in any

bankruptcy or insol vency proceedi ng;

(d) Files a petition or answer seeking for hinself any

reorgani zati on, arrangenent, conposition, readjustnent,

liquidation, dissolution, or sinilar relief under any statute,

| aw, or regul ation

(e) Files an answer or other pleading adnmitting or

failing to contest the material allegations of a petition

filed against the nenber in any proceeding of this nature; or

(f) Seeks, consents to, or acquiesces in the

appoi ntnent of a trustee, receiver, or liquidator of the

nmenber or of all or any substantial part of the nenber's

properties; or

(2) Unless otherwise provided in the articles of

organi zation or operating agreenent, or with the witten

consent of all nmenbers, 120 days after the conmencenent of any

proceedi ng agai nst the nenber seeking reorgani zati on

arrangenent, conposition, readjustnent, |iquidation

di ssolution, or sinilar relief under any statute, |law, or

regulation, if the proceedi ng has not been disnissed, or if

within 90 days after the appoi ntnent without the nenber's

consent or acqui escence of a trustee, receiver, or |iquidator
48
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1| of the nenber or of all or any substantial part of the

2 | nmenber's properties, the appointnent is not vacated or stayed,
3] or within 90 days after the expiration of any such stay, the
4 | appoi ntnent is not vacat ed.

5 (Substantial rewordi ng of section. see

6 s. 608.437, F.S., for present text.)

7 608. 4238 Unaut hori zed assunpti on of powers.--Al

8 | persons purporting to act as or on behalf of a linited

9] liability conmpany, having actual know edge that there was no
10 | organi zation of a conpany under this chapter, are jointly and
11| severally liable for all liabilities created while so acting
12 | except for any liability to any person who al so had actua

13 | knowl edge that there was no organi zation of a linited

14 | liability conpany.

15 608.425 Limted liability conpany property.--

16 (1) Al property originally contributed to the linted
17 | liability conpany or subsequently acquired by a linited

18 | liability conpany by purchase or otherwise is linited

19 | liability conpany property.

20 (2) Unless otherwise provided in the articles of

21 | organi zation or the operating agreenent regutatioens, property
22 | acquired with linmted liability conpany funds is limted

23| liability conpany property.

24 (3) Instrunments and docunents providing for the

25| acqui sition, nortgage, or disposition of property of the

26| limted liability conpany shall be valid and bi ndi ng upon the
27 | conpany, if they are executed in accordance with this chapter
28 | by—the—persons—authorizetd—inthe—articles—of—organtzation—or
29 | the—regutations—to—execute—such—docurrents—on—behat—oef—the
30 | Hm ki ’ T el F . .
31 I Lot I et I . F I
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. w I I .
608. 426 Distributions brstributien—of—property;

i mpai rnent of capital.--
(1) The limted liability conmpany nay make

di stri buti ons—Fremtire—to—tiwe—di-stribute+ts—property to
its nmenbers in accordance with the provisions contained in the
operati ng agreenment regutations, except that no distribution
may be made if after the distribution the linmted liability
conpany woul d ret be insol vent abte—topayits—debts—as—they
I I . I I s ’ et I
e , I L bet I I F
. bt f bt it I

e bt ’ I I : dedi
the—artictes—of—organization). |f the operating agreenent does

regutations—do not provide for the paynent of distributions to
nmenbers, the distributions shall be nade on the basis of the

agreed value, as stated in the records of the linited

liability conpany, of the contributions nade by each nmenber to

the extent they have been received by the limted liability
conpany and have not been r et ur ned—when—rade—nust—be
¥ I hebasi F I er Lot N
aceount-.
(2) The managers or managi ng nenbers of a limted

liability conpany may base a determination that a distribution
is not prohibited under subsection (1) either on financial
statenents prepared on the basis of accounting practices and
principles that are reasonable in the circunstances or on a
fair valuation or other nethod that is reasonable in the
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circunstances. In the case of any distribution based upon such
financial statenent or such a valuation, each such

distribution shall be identified as a distribution based upon
such financial statements or a fair eurrent val uation of

assets, and the anount distributed shall be disclosed to the
receiving nenbers concurrent with their receipt of the
di stribution.

(3) A manager or nmanagi ng nenber who votes for or
assents to a distribution nade in violation of this section
the articles of incorporation, or the operating agreenent

regutations, is personally liable to the limted liability
conpany for the anmount of the distribution that exceeds what

coul d have been distributed w thout such violation if it is
establ i shed that the manager or nmmnagi ng nenber he—e+—she did
not performthe manager's or nmnagi ng nenber's his—or—her

duties in conpliance with s. 608.4225. |n any proceeding
commenced under this section, a manager or nanagi hg nenber has
all of the defenses ordinarily available to a manager or
managi ng nenber.

(4) A manager or nmmnagi ng nenber held |iable under
subsection (3) for an unlawful distribution is entitled to
contri bution:

(a) Fromevery other manager or managi ng menber who is
al so eoutd—be |iable under subsection (3) for the unl awful
di stribution; and

(b) Fromeach nenber to the extent of fe+r the anpunt

t he menber accepted knowi ng the distribution was nade in
violation of this section, the articles of incorporation, or

t he operating agreenent regutations.

(5) A proceeding under this section is barred unl ess

it is conmenced within 2 years after the date on which the
51
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1| distribution was nmade. In the case of a distribution in the

2 | formof indebtedness, each paynent of principal or interest is
3| treated as a distribution.

4 608. 4261 Sharing of profits and | osses.--The profits

5] and losses of the linmted liability conpany shall be all ocated
6 | anong the nenbers in the nmanner provided in the articles of

7 | organi zati on or the operating agreenment regutations. |f the

8| articles of organization do not or the operating agreenent

9 | does regutattons—do not provide for the allocation of profits
10 | and | osses anpbng nenbers, profits and | osses shall be

11| all ocated on the basis of the agreed value, as stated in the
12 | records of the linmted liability conpany, or the contributions
13 | nade by each nenber to the extent such contributions have been
14 | received by the limted liability conpany and have not been

15 | ret ur ned each—wenrber-—s—retative—capttal—aceount.

16 608. 427 Wthdrawal of nenber and distribution upon

17 | wi t hdrawal er——reduction—of—renbers—eontributions—to

18 | eapitat. - -

19 (1) A nenber may withdraw froma linited liability
20 | conpany only at the tinme or upon the occurrence of an event
21 | specified in the articles of organization or operating
22 | agreenent and in accordance with the articles of organization
23 | or operating agreenent. Notw thstanding anything to the
24 | contrary under applicable law, unless the articles of
25| organi zation or operating agreenent provides otherw se, a
26 | nrenber may not resign froma limted liability conpany prior
27| to the dissolution and winding up of the linmted liability
28 | conpany. Notwi t hstandi ng anything to the contrary under
29 | applicable law, the articles of organization or operating
30| agreenent nay provide that alimted liability conpany
31| interest may not be assigned prior to the dissolution and

52
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 1999 HB 1513
228-200- 99

winding up of the linmted liability conpany. Awerber—ay

are—tegured—to—bekept—under—s—668-—4101-
(2) i i i —Upon
withdrawal, a withdrawing nenber is entitled to receive any

distribution to which the withdrawi ng nenber he—e6t—she is
entitled under the articles of organization or operating

agr eenent regutatioens, and, if not otherw se provided in the
articles of organization and operating agreenment regutations
the wi thdrawi ng nenber he—oe+—she is entitled to receive,
within a reasonable tine after withdrawal, the fair val ue of

the withdrawing nenber's interest inthe linited liability

conpany as of the date of resignation based upon the

wi thdrawi ng nmenber's right to share in distributions fromthe

limted liability conpany batance—of—his—or—her——capitalt
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(3)t4)r In the absence of a statement in the articles
of organi zati on or the operating agreenment regutations to the
contrary or the consent of all nmenbers of the linited

liability company, a menber, irrespective of the nature of the
nenber' s his—er—her—or—ts contribution, has only the right to
denmand and receive cash in return for the nenber's his—or—her
or—+ts contribution to capital

608.428 Liability upon wongful distribution retura—of
contributioen. - -

(1) tb)y If a nenber receives a distribution the—+eturn
of—any—part—of—his—or—her—eontributi+on in violation of the
articles of organization, the operating agreenent regutations,
or this chapter, the nenber he—or—she is liable to the limted
liability conmpany for a period of 3 6 years thereafter for the
amount of the distribution eentribut+oen wongfully nmade
returned.

(2) A nmenber may not receive a distribution froma

liability conpany to the extent that, after giving effect to

the distribution, all liabilities of the linmted liability

conpany, other than liabilities to nenbers on account of their

nmenbership interests inthe limted liability conpany, exceed

the value of the limted liability conpany's assets.Anferber
54
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1

2

3

4

5

6

7

8 (Substantial rewordi ng of section. See

9 s. 608.432, F.S., for present text.)

10 608. 432 Assignnment of nenber's interest.--

11 (1) Alimted liability conpany interest is assignable
12 ) in whole or in part except as provided in the articles of

13 | organi zation or operating agreenent. The assignee of a

14 | nenber's interest shall have no right to participate in the
15 | managenent of the business and affairs of alinmted liability
16 | conpany except as provided in the articles of organization or
17 | operati ng agreenent and upon

18 (a) The approval of all of the nenbers of the limted
19 | liability conpany other than the nenber assigning the linited
20| liability conpany interest; or

21 (b) Conpliance with any procedure provided for in the
22| limted liability conpany agreenent.

23 (2) Unless otherwise provided in the articles of

24 | organi zati on or operating agreenent:

25 (a) An assignnent of a nenbership interest does not

26 | entitle the assignee to becone or to exercise any rights or
27 | powers of a nenber;

28 (b) An assignnent of a nenbership interest entitles
29 | the assignee to share in such profits and | osses, to receive
30| such distribution or distributions, and to receive such

31| allocation of incone, gain, |oss, deduction, or credit or
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1| simlar itemto which the assignor was entitled, to the extent
2 | assi gned; and

3 (c) A nmenber ceases to be a nenber and to have the

4 | power to exercise any rights or powers of a nenber upon

5| assignnent of all of the nenbership interest of such nenber.
6 | Unl ess otherwi se provided in the articles of organization or
7 | operating agreenent, the pledge of, or granting of a security
8|interest, lien, or other encunbrance in or against, any or al
9| of the nenbership interest of a nenber shall not cause the
10 | nenber to cease to be a nenber or to have the power to

11 | exercise any rights or powers of a nenber

12 (3) The articles of organization or operating

13 | agreenent nmay provide that a nenber's interest inalinted
14 | liability conpany may be evidenced by a certificate of

15 | nenbership interest issued by the linmited liability conpany.
16 (4) Unless otherwise provided in the articles of

17 | organi zati on or operating agreenent and except to the extent
18 | assuned by agreenent, until an assignee of a nenbership

19 | interest becones a nenber, the assignee shall have no
20| liability as a nenber solely as a result of the assignnent.
21 (5) Unless otherwise provided in the articles of
22 | organi zation or operating agreenent, a linmted liability
23 | conpany nmmy acquire, by purchase, redenption, or otherw se,
24 | any nenbership interest or other interest of a nenber or
25| manager in the linmted liability conpany. Unl ess otherw se
26 | provided in the articles of organi zati on or operating
27 | agreenent, any such interest so acquired by the linited
28 | liability conpany shall be deened cancel ed.
29 608. 433 Right of assignee to becone nenber. --
30 (1) Unless otherwise provided in the articles of
31| organi zation or operating agreenent, an assignee of alinted
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1| liability conpany interest may becone a nenber only if al

2 | ether nenbers ot her than the nenber assigning the interest

3 | consent.

4 (2) An assignee who has becone a nenber has, to the
5| extent assigned, the rights and powers, and is subject to the
6| restrictions and liabilities, of the assigning & nenber under
7| the articles of organization, the operating agreenent

8 | regutations, and this chapter. An assignee who becones a

9| nmenber also is liable for the obligations of the assignee's
10 | hi-s—e+—her assignor to nake and return contributions as

11 | provided in s.ss-608.4211 and wongful distributions as

12 | provided in s.608.428. However, the assignee is not

13| obligated for liabilities which are unknown to the assignee at
14 | the tine the assi gnee he—oe+—she becane a nenber and which

15| could not be ascertained fromthe articles of organization or
16 | t he operating agreenent regurations.

17 (3) If an assignee of alimted liability conpany

18 | interest becones a nenber, the assignor is not released from
19 | hirs—o+r—her liability to the linmted liability conpany under
20 | ss. 608.4211, 608.426, and 608. 4228 608-4362.

21 (4) On application to a court of conpetent

22 | jurisdiction by any judgnent creditor of a nenber, the court
23| may charge the linmited liability conpany nenbership interest
24 | of the nenber with paynent of the unsatisfied anbunt of the
25| judgnment with interest. To the extent so charged, the judgnent
26 | creditor has only the rights of an assignee of such the

27 | Hmted+abiHty—conpany interest. This chapter does not

28 | deprive any nenber of the benefit of any exenption | aws

29 | applicable to the nenber's his—oer—her—tHmtedt+iabitity

30 | eonpany interest.

31
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1 608. 434 Power of estate of deceased or inconpetent

2 | menber; dissolved or term nated nenber. --

3 (1) If a menber who is an individual dies or if a

4 | court of conpetent jurisdiction adjudges a nenber who is an

5] individual to be inconpetent to nmanage the nenber's his—or—her
6 | person or property, the nenber's executor, adm nistrator

7 | guardi an, conservator, or other |egal representative nay

8 | exercise all the nenber's rights for the purpose of settling
9| the nenber's his—or—her estate or administering the nenber's
10 | hirs—e+—her property, including any power the nenber had to

11| give an assignee the right to becone a nenber

12 (2) If a menber is a corporation, limted liability

13 | conpany, trust, or other entity and is dissolved or

14 | terminated, the powers of that nenber nmay be exercised by its
15| l egal representative or successor

16 608.438 Merger of limted liability conpany. --

17 (1) As used in this section and ss. 608.4381-608. 4384,
18 | the term "other business entity" includes a corporation, a

19 | busi ness trust or association, a real estate investnment trust,
20| a common |aw trust, an uni ncorporated busi ness, a genera
21 | partnership, a limted partnership, a limted liability
22 | conpany other than a linmted liability conpany organi zed under
23| the laws of this chapter, or any other entity that is forned
24 | pursuant to the requirenents of applicable | aw
25 (2) Unless otherwise provided in the articles of
26 | organi zation or the operating agreenent regutations of a
27| limted liability conpany, pursuant to a plan of nerger, a
28| limted liability conpany may nerge with or into one or nore
29| limted liability conpanies or other business entities forned,
30 | organi zed, or incorporated under the laws of this state or any
31
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1| other state, the United States, foreign country, or other

2| foreign jurisdiction, if:

3 (a) Each limted liability conpany that is a party to
4| the nerger conplies with the applicable provisions of this

5| chapter and conplies with the terms of its articles of

6 | organi zati on and operati ng agreenent regurations.

7 (b) Each donestic partnership that is a party to the
8 | merger conplies with the applicable provisions of chapter 620.
9 (c) Each donestic corporation that is a party to the
10 | merger conplies with the applicable provisions of chapter 607.
11 (d) The nerger is permitted by the laws of the state,
12 | country, or jurisdiction under which each other business

13| entity that is a party to the nerger is forned, organized, or
14 | i ncorporated, and each such other business entity conplies

15| with such laws in effecting the nerger

16 (3) The plan of nerger shall set forth:

17 (a) The nane of each limted liability conpany and the
18 | nane and jurisdiction of formation, organization, or

19 | incorporation of each other business entity planning to nerge,
20| and the nane of the surviving or resulting limted liability
21 | conpany or other business entity into which each other limted
22 | liability conpany or other business entity plans to nerge,
23| which is, in this section and in ss. 608.4381-608. 4384,
24 | designated as the surviving entity.
25 (b) The terns and conditions of the nerger
26 (c) The manner and basis of converting the interests
27 | of the nenbers of each limted liability conpany that is a
28 | party to the nerger and the interests, partnership interests,
29 | shares, obligations, or other securities of each other
30| business entity that is a party to the nerger into interests,
31| partnership interests, shares, obligations, or other

59
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DMWNPRER O

Fl ori da House of Representatives - 1999 HB 1513
228-200- 99

securities of the surviving entity or any other linmted
liability conpany or other business entity or, in whole or in
part, into cash or other property, and the manner and basis of
converting rights to acquire interests of each limted
liability conpany that is a party to the nerger and rights to
acquire interests, partnership interests, shares, obligations,
or other securities of each other business entity that is a
party to the nerger into rights to acquire interests,
partnership i nterests, shares, obligations, or other
securities of the surviving entity or any other linmted
liability conpany or other business entity or, in whole or in
part, into cash or other property.

(d) If a partnership is to be the surviving entity,

t he nanmes and busi ness addresses of the general partners of
the surviving entity.

(e) If alimted liability conmpany is to be the
surviving entity, and nanagenent thereof is vested in one or
nore managers, the nanes and busi ness addresses of such
managers.

(f) Al statenents required to be set forth in the
pl an of nerger by the | aws under which each other business
entity that is a party to the nerger is forned, organi zed, or
i ncor por at ed.

(4) The plan of nerger may set forth:

(a) If alimted liability conpany is to be the
surviving entity, any anendnents to, or a restatenent of, the
articles of organization or the operating agreenent
regutations of the surviving entity, and such anmendnents or
restatenment shall be effective at the effective date of the

mer ger .
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1 (b) The effective date of the nerger, which may be on
2| or after the date of filing the certificate of nerger

3 (c) A provision authorizing one or nore of the linmted
4| liability conpanies that are parties to the nerger to abandon
5| the proposed nerger pursuant to s. 608.4381(7).

6 (d) A statenent of, or a statenent of the nethod of

7| determning, the "fair value," as defined in s.

8| 608.4384(1)(b), of an interest in any linmted liability

9| conpany that is a party to the nerger

10 (e) Oher provisions relating to the nerger

11 608. 4381 Action on plan of nerger.--

12 (1) Unless the articles of organization or the

13 | operati ng agreenent tegutations of a limted liability conpany
14 | require a greater than mpjority vote, the plan of nerger shal
15| be approved in witing by a majority of the managers who are
16 | nenbers of a limted liability conpany that is a party to the
17 | merger in which managenent is not reserved to its nenbers. |If
18 | no manager is a nenber, the plan of nerger shall be approved
19 | by vote of the nenbers as set forth in this section. Unless
20| the articles of organization or the operating agreenent
21 | regutati+ons of a linmited liability conpany require a greater
22 | than majority vote or provide for another nethod of
23 | determining the voting rights of each of its nenbers, and
24 | whet her or not managenent is reserved to its nenbers, the plan
25| of nerger shall be approved in witing by a
26 | mpjority-in-interest majority of the nenbers of a linmted
27 | liability conpany that is a party to the nerger, and, if
28 | applicable, the vote of each nenber shall be weighted in
29 | accordance with s. 608.4231(%){b); provided, unless the
30| articles of organization or the operating agreenent
31 | regutations of the linmted liability conpany require a greater
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than najority vote or provide for another nethod of
determning the voting rights of each of its nenbers, if there
is nmore than one class or group of nenbers, the nerger shal

be approved by a mpjority-in-interest majority of the nenbers

of each such class or group, and, if applicable, the vote of
each nenber shall be weighted in accordance with s.
608. 4231{(1){by).

(2) In addition to the approval required by subsection
(1), if the surviving entity is a partnership, no nenber of a
limted liability conpany that is a party to the nerger shall,
as a result of the nerger, becone a general partner of the
surviving entity unless such nenber specifically consents in
writing to beconing a general partner of the surviving entity
and unl ess such witten consent is obtained fromeach such
menber who, as a result of the nerger, would becone a genera
partner of the surviving entity, such nerger shall not becone
ef fective under s. 608.4383. Any nenber providing such
consent in witing shall be deened to have voted in favor of
the plan of nerger for purposes of s. 608.4384.

(3) Al nenbers of each Iimted liability conpany that
is a party to the nerger shall be given witten notice of any
neeting or other action with respect to the approval of a plan
of nmerger as provided in subsection (4), not fewer than 30 or
nore than 60 days before the date of the neeting at which the
pl an of nerger shall be subnmitted for approval by the nenbers
of such limted liability conpany; provided, if the plan of
nerger is subnmitted to the nenbers of the linmted liability
conpany for their witten approval or other action wthout a
neeting, such notification shall be given to each nenber not
fewer than 30 or nore than 60 days before the effective date
of the nerger. Pursuant to s. 608.455, the notification
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required by this subsection may be waived in witing by the
person or persons entitled to such notification

(4) The notification required by subsection (3) shal
be in witing and shall include:

(a) The date, tine, and place of the neeting, if any,
at which the plan of nerger is to be submtted for approval by
the nmenbers of the limted liability conpany, or, if the plan
of nmerger is to be subnitted for witten approval or by other
action without a neeting, a statenment to that effect.

(b) A copy or summary of the plan of nerger

(c) A clear and concise statement that, if the plan of
nerger is effected, nenbers dissenting therefrommy be
entitled, if they conply with the provisions of s. 608.4384
regarding the rights of dissenting nenbers, to be paid the
fair value of their interests, which shall be acconpanied by a
copy of s. 608.4384.

(d) A statenent of, or a statenent of the nethod of
determning, the "fair value," as defined in s.
608.4384(1)(b), of an interest inthe limted liability
conpany, in the case of alimted liability conpany in which
managenent is not reserved to its nenbers, as determ ned by
the managers of such limted liability conpany, which
statenent may consist of a reference to the applicable
provisions of such limted liability conpany's articles of
organi zation or operating agreenent regurations that deternine

the fair value of an interest in the linmted liability conpany
for such purposes, and which shall constitute an offer by the
limted liability conpany to purchase at such fair val ue any
as defined in s. 608.4384(1)(a),
unl ess and until such dissenter's right to receive the fair

interests of a "dissenter,'
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1| value of the dissenter's his interests in the linited

2| liability conpany is terminated pursuant to s. 608.4384(8).

3 (e) The date on which such notification was mail ed or
4| delivered to the nmenbers.

5 (f) Any other information concerning the plan of

6 | merger.

7 (5) The notification required by subsection (3) shal
8 | be deened to be given at the earliest date of:

9 (a) The date such notification is received;

10 (b) Five days after the date such notification is

11 | deposited in the United States nail addressed to the nenber at
12 | the nenber's his address as it appears in the books and

13 | records of the limted liability conpany, with postage thereon
14 | prepaid;

15 (c) The date shown on the return receipt, if sent by
16 | registered or certified mail, return receipt requested, and
17 | the receipt is signed by or on behalf of the addressee; or

18 (d) The date such notification is given in accordance
19| with the provisions of the articles of organization or the
20 | operating agreenent regutations of the linmted liability
21 | conpany.
22 (6) A plan of nerger may provide for the manner, if
23| any, in which the plan of nerger nmay be anended at any tine
24 | before the effective date of the nerger, except after the
25 | approval of the plan of nerger by the nenbers of a limted
26 | liability conpany that is a party to the nerger, the plan of
27 | merger may not be anended to:
28 (a) Change the ampunt or kind of interests,
29 | partnership interests, shares, obligations, other securities,
30| cash, rights, or any other property to be received by the
31
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nmenbers of such limted liability conpany in exchange for or
on conversion of their interests;

(b) If the surviving entity is a linmted liability
conpany, change any termof the articles of organization or

t he operating agreenent regutatioens of the surviving entity,
except for changes that otherw se could be adopted wi thout the

approval of the nenbers of the surviving entity;

(c) If the surviving entity is not alinmted liability
conpany, change any termof the articles of incorporation or
conpar abl e governi ng docunent of the surviving entity, except
for changes that otherw se could be adopted by the board of
directors or conparable representatives of the surviving
entity; or

(d) Change any of the terms and conditions of the plan
of nmerger if any such change, alone or in the aggregate, would
materially and adversely affect the nenbers, or any class or
group of nenbers, of such |linmted liability conpany.

If an amendnent to a plan of nerger is made in accordance the
plan and articles of nerger have been filed with the
Departnent of State, anended articles of nerger executed by
each limted liability conpany and ot her business entity that
is a party to the nerger shall be filed with the Departnment of
State prior to the effective date of the nerger

(7) Unless the limted liability conpany's articles of

organi zation or operating agreenent regurations or the plan of
nerger provide otherw se, notw thstanding the prior approval

of the plan of nmerger by any linmted liability conpany that is

a party to the nmerger in which managenent is not reserved to

its nmenbers, and at any tine prior to the filing of articles

of nmerger with the Departnent of State, the planned nerger may
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1| be abandoned, subject to any contractual rights, by any such

2| limted liability conpany by the affirmative vote of a

3| mjority of its managers without further action by its

4 | menbers, in accordance with the procedure set forth in the

5| plan of nerger or, if none is set forth, in the manner

6 | determ ned by the managers of such limted liability conpany.

7 608. 4383 Effect of nerger.--Wen a nerger becones

8 | ef fective:

9 (1) Every linmted liability conpany and ot her business
10| entity that is a party to the nerger nerges into the surviving
11 ) entity and the separate existence of every limted liability
12 | conpany and other business entity that is a party to the
13 | nerger, except the surviving entity, ceases.

14 (2) The title to all property other than real property
15| or any interest therein, owned by each donestic corporation

16 | and other business entity that is a party to the nerger is

17 | vested in the surviving entity w thout reversion or

18 | inpairnent. Title to real property or any interest therein

19 | shall be conveyed by the recordation of a deed with paynment of
20 | applicabl e taxes thereon

21 (3) The surviving entity shall thereafter be

22 | responsible and liable for all the liabilities and obligations
23| of each linmted liability conpany and ot her business entity

24 | that is a party to the nmerger, including liabilities arising
25| out of the rights of dissenters with respect to such nerger

26 | under applicable | aw.

27 (4) Any claimexisting or action or proceedi ng pending
28 | by or against any linited liability conpany or other business
29 | entity that is a party to the nerger nmay be continued as if

30| the nerger did not occur or the surviving entity may be

31
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1| substituted in the proceeding for the limted liability

2 | conpany or other business entity which ceased existence.

3 (5) Neither the rights of creditors nor any |iens upon
4] the property of any limted liability conpany or other

5| business entity shall be inpaired by such nerger

6 (6) If alimted liability conpany is the surviving
7| entity, the articles of organization and the operating

8 | agreenent regutatioens of such limted liability conpany in

9| effect immediately prior to the tinme the nerger becones

10 | effective shall be the articles of organization and the

11 | operati ng agreenent regutat+oens of the surviving entity,

12 | except as anended or restated to the extent provided in the
13 | pl an of nerger.

14 (7) The interests, partnership interests, shares,

15| obligations, or other securities, and the rights to acquire
16 | interests, partnership interests, shares, obligations, or

17 | other securities, of each limted liability conpany and ot her
18 | business entity that is a party to the nerger shall be

19 | converted into interests, partnership interests, shares,
20| obligations, or other securities, or rights to such
21| securities, of the surviving entity or any other limted
22 | liability conpany or other business entity or, in whole or in
23| part, into cash or other property as provided in the plan of
24 | merger, and the fornmer holders of interests, partnership
25| interests, shares, obligations, or other securities, or rights
26 | to such securities, shall be entitled only to the rights
27 | provided in the plan of nerger and to their rights as
28 | dissenters, if any, under s. 608.4384, ss. 607.1301-607. 1320,
29 | s. 620.205, or other applicable |aw.
30 608. 4384 Rights of dissenting nenbers. --
31 (1) For purposes of this section, the term
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1 (a) "Dissenter" neans a nenber of a limted liability
2 | company who is a recordholder of the interests to which the

3| dissenter he seeks relief as of the date fixed for the

4 | determ nation of nmenbers entitled to notice of a plan of

5| nerger, who does not vote such interests in favor of the plan
6 | of nmerger, and who exercises the right to dissent fromthe

7| pl an of nmerger when and in the manner required by this

8 | section.

9 (b) "Fair value," with respect to a dissenter's

10| interests, neans the value of the interests in the limted

11| liability conpany that is a party to a plan of nmerger as of
12 | the close of business of the day prior to the effective date
13| of the nmerger to which the dissenter objects, excluding any
14 | appreciation or depreciation in anticipation of the nerger,
15 | unl ess such excl usion woul d be inequitable.

16 (2) Each nenber of a limted liability conpany that is
17| a party to a nerger shall have the right to be paid the fair
18 | val ue of such nenber's his interests as a dissenter only as
19 | provided in this section

20 (3) Not later than 20 days after the date on which the
21 | notification required by s. 608.4381(3) is given to the

22 | nenbers, or if such notification is waived in witing by the
23 | dissenter, not later than 20 days after the date of such

24 | witten waiver, the dissenter shall deliver to the limted

25| liability conpany a witten demand for payment to the

26 | dissenter him of the fair value of the interests as to which
27 | the dissenter he seeks relief that states the dissenter's his
28 | address, the nunber and class, if any, of those interests,

29| and, at the election of the dissenter, the anount clained by
30| the dissenter himas the fair value of the interests. The

31| statenent of fair narket value by the dissenter, if any, shal
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1| constitute an offer by the dissenter to sell the interests to
2|the limted liability conpany at such amount. A dissenter may
3| dissent as to less than all the interests registered in the

4] dissenter's his nane. |In such event, the dissenter's rights

5] shall be determined as if the interests as to which the

6 | di ssenter he has dissented and the dissenter's his renmining

7] interests were registered in the nanes of different nenbers.

8| If the interests as to which a dissenter seeks relief are

9| represented by certificates, the dissenter shall deposit such
10| certificates with the limted liability conpany sinultaneously
11| with the delivery of the witten demand for paynment. Upon

12 | receiving a demand for payment froma dissenter who is a

13 | recordhol der of uncertificated interests, the |limted

14 | liability conpany shall nmake an appropriate notation of the

15| denand for paynent in its records. The limted liability

16 | conpany nmay restrict the transfer of uncertificated interests
17 | fromthe date the dissenter's witten demand for paynent is

18 | delivered. A witten demand for paynent served on the linited
19 | liability conpany in which the dissenter is a nenber shal
20| constitute service on the surviving entity.
21 (4) The witten demand for paynent required by
22 | subsection (3) shall be deened to be delivered to the linited
23| liability conpany at the earliest of:
24 (a) The date such witten denand is received;
25 (b) Five days after the date such witten demand is
26 | deposited in the United States nail addressed to the principa
27 | business office of the limted liability conpany, wth postage
28 | thereon prepaid;
29 (c) The date shown on the return receipt, if such
30| witten demand is sent by registered or certified mail, return
31
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1| receipt requested, and the receipt is signed by or on behalf
2| of the addressee; or

3 (d) The date such witten demand is given in

4 | accordance with the provisions of the linmted liability

5| conpany's articles of organization or operating agreenent

6 | regutations.

7 (5) Unless the articles of organization or operating
8 | agreenent regutattoens of the limted liability conpany in

9 | which the dissenter is a nenber provides proevide a basis or
10 | net hod for determ ning and paying the fair value of the

11| interests as to which the di ssenter seeks relief, or unl ess
12| the limted liability conpany or the surviving entity and the
13 | di ssenter have agreed in witing as to the fair value of the
14| interests as to which the dissenter seeks relief, the

15| dissenter, the limted liability conpany, or the surviving

16 | entity, within 90 days after the dissenter delivers the

17 | witten demand for paynment to the linmited liability conpany,
18| may file an action in any court of conpetent jurisdiction in
19| the county in this state where the registered office of the
20| limted liability conpany is | ocated or was | ocated when the
21| plan of nerger was approved by its nenbers, or in the county
22| in this state in which the principal office of the limted
23| liability conpany that issued the interests is |ocated or was
24 | | ocated when the plan of nerger was approved by its nenbers
25 | partners, requesting that the fair value of the dissenter's
26 | interests be deternined. The court shall al so deternine
27 | whet her each dissenter that is a party to such proceedi ng, as
28| to whomthe linted liability conmpany or the surviving entity
29 | requests the court to nmake such deternination, is entitled to
30 | receive paynment of the fair value for the dissenter's his
3l | interests. Oher dissenters, within the 90-day period after a
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di ssenter delivers a witten demand to the linmited liability
conpany, may join such proceeding as plaintiffs or nay be
joined in any such proceedi ng as defendants, and any two or
nore such proceedi ngs may be consolidated. |If the limted
liability conpany or surviving entity commences such a
proceedi ng, all dissenters, whether or not residents of this
state, other than dissenters who have agreed in witing with
the limted liability conpany or the surviving entity as to
the fair value of the interests as to which such dissenters
seek relief, shall be nade parties to such action as an action
against their interests. The limted liability conpany or the
surviving entity shall serve a copy of the initial pleading in
such proceedi ng upon each dissenter who is a party to such
proceeding and who is a resident of this state in the manner
provided by law for the service of a sumopns and conpl aint and
upon each such dissenter who is not a resident of this state
either by registered or certified mail and publication or in
such matter as is permitted by law. The jurisdiction of the
court in such a proceeding shall be plenary and excl usive. A
di ssenters who are proper parties to the proceeding are
entitled to judgnent against the limted liability conpany or
the surviving entity for the anount of the fair value of their
interests as to which paynent is sought hereunder. The court
may, if it so elects, appoint one or nobre persons as

apprai sers to receive evidence and reconmend a deci sion on the
guestion of fair value. The appraisers shall have such power
and authority as is specified in the order of their

appoi ntnent or an anendnent thereof. The limted liability
conpany shall pay each dissenter the anmount found to be due
the dissenter hibmwithin 10 days after final determ nation of

t he proceedi ngs. Upon paynent of the judgnent, the dissenter
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1| shall cease to have any interest in the interests as to which
2 | paynent is sought hereunder

3 (6) The judgnent may, at the discretion of the court,
4] include a fair rate of interest, to be determ ned by the

5] court.

6 (7) The costs and expenses of any such proceedi ng

7 | shall be determined by the court and shall be assessed agai nst
8|the limted liability conmpany or the surviving entity, but al
9| or any part of such costs and expenses may be apportioned and
10 | assessed as the court deens equitable against any or all of
11| the dissenters who are parties to the proceeding, to whomthe
12| limted liability conpany or the surviving entity has nade an
13| offer to pay for the interests, if the court finds that the
14 | action of such dissenters in failing to accept such offer was
15| arbitrary, vexatious, or not in good faith. Such expenses

16 | shall include reasonabl e conpensation for, and reasonabl e

17 | expenses of, the appraisers, but shall exclude the fees and
18 | expenses of counsel for, and experts enpl oyed by, any party.
19| If the fair value of the interests, as deternmined, materially
20 | exceeds the amount which the limted liability conpany or the
21| surviving entity offered to pay therefor, the court inits
22 | discretion may award to any dissenter who is a party to the
23 | proceedi ng such anobunt as the court deternines to be
24 | reasonabl e conpensation to any attorney or expert enployed by
25| the dissenter in the proceeding.
26 (8) The right of a dissenter to receive fair value for
27 | and the obligation to sell such interests as to which the
28 | di ssenter he seeks relief, and the right of the linted
29 | liability conpany or the surviving entity to purchase such
30| interests and the obligation to pay the fair value of such
31| interests, shall termnate if:

72
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1999 HB 1513
228-200- 99

1 (a) The dissenter has not conplied with this section
2l unless the linted liability conpany or the surviving entity
3| waives, in witing, such nonconpliance;

4 (b) The linmted liability conpany abandons the nerger
5or is finally enjoined or prevented fromcarrying it out, or
6 | the nenbers rescind their adoption or approval of the nerger
7 (c) The dissenter withdraws the di ssenter's his

8 | demand, with the consent of the limted liability conpany or
9| the surviving entity; or

10 (d)1. The articles of organization or the operating
11 | agreenent regutations of the linmted liability conpany in

12 | which the dissenter was a nenber does not provide a basis or
13 | nethod for determ ning and paying the dissenter the fair val ue
14 | of the dissenter's his interests.

15 2. The limted liability conpany or the surviving

16 | entity and the di ssenter have not agreed upon the fair val ue
17 | of the dissenter's interests.

18 3. Neither the dissenter, the linmted liability

19 | conpany, nor the surviving entity has filed or is joined in a
20 | conpl ai nt under subsection (5) within the 90-day period

21 | provided in subsection (5).

22 (9) Unless otherwise provided in the articles of

23 | organi zation or the operating agreenent regutatiens of the
24| limted liability conpany in which the dissenter was a nenber
25| after the date the dissenter delivers the witten demand for
26 | paynent in accordance with subsection (3) until either the
27 | termnation of the rights and obligations arising under

28 | subsection (3) or the purchase of the dissenter's interests by
29| the limted liability conpany or the surviving entity, the
30 | dissenter shall be entitled only to paynent as provided in
31| this section and shall not be entitled to any other rights
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accruing fromsuch interests, including voting or distribution
rights. |If the right to receive fair value is term nated
other than by the purchase of the dissenter's interests by the
limted liability conpany or the surviving entity, all rights
of the dissenter as a nenber of the limted liability conpany
shall be reinstated effective as of the date the dissenter
delivered the witten demand for payment, including the right
to receive any intervening paynent or other distribution with
respect to the dissenter's interests inthe limted liability
conpany, or, if any such rights have expired or any such
di stribution other than a cash paynent has been conpleted, in
lieu thereof at the election of the surviving entity, the fair
val ue thereof in cash as deternmined by the surviving entity as
of the tine of such expiration or conpletion, but wthout
prej udice otherwise to any action or proceeding of the linmted
liability conpany that nmay have been taken by the linited
liability conpany on or after the date the dissenter delivered
the witten demand for paynent.

(10) A nenber who is entitled under this section to
demand paynent for the nenber's his interests shall not have

any right at law or in equity to challenge the validity of any
nerger that creates the nenber's his entitlenent to demand

payment hereunder, or to have the nmerger set aside or
resci nded, except with respect to conpliance with the
provisions of the limted liability conpany's articles of

organi zation or operating agreenent regurations or if the
nerger is unlawful or fraudulent with respect to such nenber

(11) Unless otherwise provided in the articles of
organi zation or the operating agreenent regutatioens of the
limted liability conpany in which the dissenter was a nenber

this section does not apply with respect to a plan of nerger
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if, as of the date fixed for the determ nati on of nenbers
entitled to notice of a plan of nerger
(a) The nenbership interests of the limted liability
conpany were held of record by not fewer than 500 nenbers; or
(b) The nenbership interests were registered on a
nati onal securities exchange or quoted on the Nationa
Associ ation of Securities Deal ers Autonmated Quotati on System
608.439 Conversion of certain entities to alinited

liability conpany. --

(1) As used in this section, the term"other entity"

nmeans a business trust or association, a real estate

i nvestnent trust, a comon-law trust, or any other

uni ncor por at ed busi ness, including a partnership, whether

general (including a registered limted liability partnership)

or limted (including a registered linmted liability limted

partnership) or a foreign limted liability conpany.

(2) Any other entity may convert to a donestic linted

liability conpany by conplying with subsection (8) and filing

in the Departnent of State in accordance with s. 608. 4081

(a) Acertificate of conversion to a linted liability

conpany that has been executed by one or nore authorized

persons in accordance with s. 608.408; and

(b) Articles of organization that conply with s,

608. 407 and have been executed by one or nore authorized

persons in accordance with s. 608. 408.

(3) The certificate of conversion to a linted

liability conpany shall state:
(a) The date on which and jurisdiction in which the
other entity was first created, forned, or otherwi se cane into

being and, if it has changed, its jurisdiction i mediately
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prior to its conversion to a donestic linmted liability

conpany;
(b) The nane of the other entity immediately prior to

the filing of the certificate of conversionto alinted

liability conpany;

(c) The nane of the limted liability conpany as set

forth inits articles of organization filed in accordance with

subsection (2); and
(d) The future effective date or tine (which shall be
a date or tine certain) of the conversion to alimted

liability conpany if it is not to be effective upon the filing

of the certificate of conversion to a limted liability

conpany and the articles of organizati on.
(4) Upon the filing in the Departnent of State of the
certificate of conversion to alinmted liability conpany and

the articles of organization or upon the future effective date

or tinme of the certificate of conversion to a limted

liability conpany and the articles of organization, the other

entity shall be converted into a donestic limted liability

conpany and the linited liability conpany shall thereafter be

subject to all of the provisions of this chapter, except that

notwi thstanding s. 608.409, the existence of the limted

liability conpany shall be deened to have commenced on the

date the other entity comenced its existence in the

jurisdiction in which the other entity was first created,

fornmed, incorporated, or otherw se cane i nto being.

(5) The conversion of any other entity into a donestic

limted liability conpany shall not affect any obligations or

liabilities of the other entity incurred prior to its

conversion to a donestic linmted liability conpany or the
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personal liability of any person incurred prior to such

conver si on.
(6) \When any conversi on becones effective under this

section, for all purposes of the laws of this state, all of

the rights, privileges, and powers of the other entity that

has converted, and all property, real, personal, and m xed,

and all debts due to such other entity, as well as all other

t hi ngs and causes of action belonging to such other entity,

shall be vested in the donestic limted liability conpany and

shal|l thereafter be the property of the donestic limted

liability conpany as they were of the other entity that has

converted, and the title to any real property vested by deed

or otherwise in such other entity shall not revert or be in

any way inpaired by reason of this chapter, but all rights of

creditors and all |iens upon any property of such other entity

shal |l be preserved uninpaired, and all debts, liabilities, and

duties of the other entity that has converted shal

thenceforth attach to the donestic linmited liability conpany

and may be enforced against it to the same extent as if said

debts, liabilities, and duties had been incurred or contracted

by it.
(7) Unless otherwi se agreed, or as required under

applicable non-Florida |law, the converting entity shall not be

required to wind up its affairs or pay its liabilities and

distribute its assets, and the conversion shall not constitute

a dissolution of such entity and shall constitute a

continuation of the existence of the converting entity in the

formof a donestic limted liability conpany.

(8) Prior tofiling a certificate of conversion to

limted liability conpany with the Departnent of State, the

conversion shall be approved in the manner provided for by the
77
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docunent, instrunent, agreenent, or other witing, as the case

may be, governing the internal affairs of the other entity and

the conduct of its business or by applicable |aw, as

appropriate, and the articles of organization or operating

agreenent shall be approved by the sane authorization required

to approve the conversi on.

(9) The provisions of this section shall not be

construed to limt the acconplishnent of a change in the | aw

governing, or the donmicile of, any other entity to this state

by any other neans provided for in the articles of

organi zation or operating agreenent or other agreenent or as

otherwi se permitted by law, including by the amendnent of the

articles of organization or operating agreenent or other

agr eenent .

608. 441 Dissolution.--

(1) Alimted liability conpany organi zed under this
chapter shall be dissolved, and the conpany's affairs shall be

concl uded, upon the first to occur eccurrence of any of the

foll owi ng events:
(a) At the tine specified in the articles of

organi zation or operating agreenent, but if no such tine is

set forth in the articles of organization or operating

agreenent, then the linmted liability conpany shall have a
per pet ual exi st ence; VYhen—the—period—Tixedtor—the—duration—of
et b . .

(b) Upon the occurrence of events specified in the

articles of organization or operating agreenent; By—the
tRaf-reus—wHtten—agreenent—oef—atH—wmenbers—

(c) Unless otherwise provided in the articles of

organi zation or operating agreenent, upon the witten consent

of all of the nenbers of the linmted liability conpany; bpon
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(d) At any tine there are no nenbers; however, unless

ot herwi se provided in the articles of organization or

operating agreenent, the linmted liability conpany is not

di ssol ved and is not required to be wound up if, within 90

days, or such other period as provided in the articles of

organi zation or operating agreenent, after the occurrence of

the event that terninated the continued nenbership of the |ast

renmai ni ng nenber, the personal or other |legal representative

of the last renmining nenber agrees in witing to continue the

limted liability conpany and agrees to the admi ssion of the

personal representative of such nenber or its noni nee or

designee to the linited liability conpany as a nenber

effective as of the occurrence of the event that term nated

the continued nenbership of the |ast renmi ni ng nenber; or YWien

TSI : : oers

(e) The entry of an order of dissolution by a circuit

court pursuant to subsection (3).

(2) So long as the limted liability conpany continues

to have at | east one remai ni ng nenber, and except as otherw se

provided in the articles of organi zation or operating

agreenent, the death, retirenent, resignation, expul sion

bankruptcy, or dissolution of any nenber or the occurrence of

any other event that term nates the conti nued nenbership of

any nenber shall not cause the linited liability conpany to be
79
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di ssol ved, and upon the occurrence of any such event, the

limted liability conpany shall be continued wi thout

di ssol uti on.

(3)2r Unless otherwi se provided in the articles of

organi zation or operating agreenent,on application by or for

a nenber, the circuit court may order dissolution of a limted
liability conpany if it is established by a preponderance of

the evidence that it is not reasonably practicable to carry on

the business of the limted liability conpany in conformty
with the articles of organization or the operating agreenent
regutati-ons.

(4) 3> Followi ng the occurrence of any of the events

specified in this section which cause the dissolution of the

limted liability conpany, the linited liability conpany shal

deliver articles of dissolution to the Departnent of State for
filing.

608. 4421 dCains against dissolved limted liability
conpany. - -

(1) A dissolved limted liability conpany may di spose
of the known clainms against it by foll owing the procedures
described in subsections (2), (3), and (4).

(2) The dissolved linmted liability conpany shal
deliver to each of its known clainmants witten notice of the
dissolution at any tine after its effective date. The witten
notice shall:

(a) Provide a reasonabl e description of the claimthat
the claimant nay be entitled to assert.

(b) State whether the claimis adnmitted or not
admtted, in whole or in part, and, if admtted:

1. The anount that is adnitted, which may be as of a
gi ven date.
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2. Any interest obligation if fixed by an instrunent
of indebt edness.

(c) Provide a nmailing address where a claimmy be
sent .

(d) State the deadline, which nay not be fewer than
120 days after the effective date of the witten notice, by
whi ch confirmation of the claimnust be delivered to the
dissolved linmted liability conpany.

(e) State that the limted liability conpany nay nake
distributions thereafter to other claimnts and its nenbers or
former nenbers without further notice.

(3) A dissolved linmted liability conpany nmay reject,
in whole or in part, any claimnade by a clainmnt pursuant to
this subsection by mailing witten notice of such rejection to
the claimant within 90 days after recei pt of such claimand,
in all events, at |east 150 days before expiration of 3 years
following the effective date of dissolution. A notice sent by
the limted liability conpany pursuant to this subsection
shal | be acconpanied by a copy of this section

(4) A dissolved limted liability conpany electing to
follow the procedures described in subsections (2) and (3)
shall also give notice of the dissolution of the limted
liability conpany to persons with clains contingent upon the
occurrence or nonoccurrence of future events or otherw se
condi tional or unmatured, and request that such persons
present such clains in accordance with the terns of such
notice. Such notice shall be in substantially the form and
sent in the sane manner, as described in subsection (2).

(5) A dissolved linmted liability conpany shall offer
any cl ai mant whose claimis contingent, conditional, or
unmat ured such security as the linted liability conpany
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determnes is sufficient to provide conpensation to the
claimant if the claimmatures. The dissolved linited
liability conpany shall deliver such offer to the clainant
within 90 days after receipt of such claimand, in all events,
at | east 150 days before expiration of 3 years follow ng the
effective date of dissolution. |If the clainmnt offered such
security does not deliver in witing to the dissolved linited
liability conpany a notice rejecting the offer within 120 days
after receipt of such offer for security, the claimant is
deened to have accepted such security as the sole source from
which to satisfy the claimant's his—e+r—her cl ai m agai nst the
limted liability conpany.

(6) A dissolved linmted liability conpany which has
given notice in accordance with subsections (2) and (4) shal
petition the circuit court in the county where the linmted
liability conpany's principal office is |ocated or was | ocated
at the effective date of dissolution to deternine the anmount
and formof security that will be sufficient to provide
conpensation to any clainmant who has rejected the offer for
security made pursuant to subsection (5).

(7) A dissolved linmted liability conpany which has
given notice in accordance with subsection (2) shall petition
the circuit court in the county where the limted liability
conpany's principal office is |located or was | ocated at the
effective date of dissolution to determ ne the amount and form
of security which will be sufficient to provide conpensation
to clainmants whose clains are known to the linmted liability
conpany but whose identities are unknown. The court shal
appoint a guardian ad litemto represent all clainants whose
identities are unknown in any proceedi ng brought under this
subsection. The reasonable fees and expenses of such
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1| guardian, including all reasonable expert wi tness fees, shal

2| be paid by the petitioner in such proceedi ng.

3 (8) The giving of any notice or naking of any offer

4 | pursuant to the provisions of this section shall not revive

5] any claimthen barred or constitute acknow edgnent by the

6| dissolved limted liability conpany that any person to whom

7 | such notice is sent is a proper clainmant and shall not operate
8 | as a waiver of any defense or counterclaimin respect of any

9| claimasserted by any person to whom such notice is sent.

10 (9) A dissolved linmted liability conpany which has

11| foll owed the procedures described in subsections (2)-(7):

12 (a) Shall pay the clains admitted or nade and not

13 | rejected in accordance with subsection (3).

14 (b) Shall post the security offered and not rejected
15 | pursuant to subsection (5).

16 (c) Shall post any security ordered by the circuit

17 | court in any proceedi ng under subsections (6) and (7).

18 (d) Shall pay or nmake provision for all other

19 | obligations of the linmted liability conpany.
20
21| Such clainms or obligations shall be paid in full, and any such
22 | provision for paynents shall be made in full if there are
23| sufficient funds. |If there are insufficient funds, such
24 | clainms and obligations shall be paid or provided for according
25| to their priority and, anong clains of equal priority, ratably
26 | to the extent of funds legally available therefor. Any
27 | remai ning funds shall be distributed pursuant to s. 608. 444;
28 | however, such distribution may not be made before the
29 | expiration of 150 days fromthe date of the last notice of
30| rejections given pursuant to subsection (3).
31

83
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

Fl ori da House of Representatives - 1999 HB 1513
228-200- 99

(10) A dissolved limted liability conmpany whi ch has
not followed the procedures described in subsections (2) and
(3) shall pay or nmake reasonable provision to pay all clains
and obligations, including all contingent, conditional, or
unmatured clains known to the limted liability conpany and
all clainms which are known to the dissolved limted liability
conpany but for which the identity of the clainmant is unknown.

Such clains shall be paid in full, and any such provision for
payrment nade shall be made in full if there are sufficient
funds. |If there are insufficient funds, such clains and

obligations shall be paid or provided for according to their
priority and, anong clains of equal priority, ratably to the
extent of funds legally available therefor. Any renaining
funds shall be distributed pursuant to s. 608. 444,

(11) A nenber of a dissolved limted liability
conpany, the assets of which were distributed pursuant to
subsection (9) or subsection (10) is not liable for any claim
against the linmted liability conpany in an anpbunt in excess
of such nmenber's pro rata share of the claimor the anpunt
distributed to the nenmber, whichever is |ess.

(12) A nenber of a dissolved limted liability
conpany, the assets of which were distributed pursuant to
subsection (9) is not liable for any claimagainst the limted
liability conpany on which a proceeding is not begun prior to
the expiration of 3 years followi ng the effective date of
di ssol uti on.

(13) The aggregate liability of any nenber of a
dissolved limted liability conpany for clains against the
dissolved limted liability conpany may not exceed the anpunt
distributed to the nenber in dissolution
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1 608. 444 Distribution of assets upon dissolution.--In
2| settling accounts after dissolution of a limted liability

3 | conpany, the assets of the limted liability conpany nust be
4 | distributed in the follow ng order

5 (1) To creditors, including nenbers who are creditors,
6|]to the extent pernitted by law in satisfaction of liabilities
7] of thelimted liability conpany, whether by paynent or

8 | establishnment of reserves, other than liabilities for

9| distributions to nmenbers under s. 608.426 or s. 608. 427.

10 (2) Except as provided in the operating agreenent

11 | regutations, to nenbers and forner nenbers in satisfaction of
12| liabilities for distributions under s. 608.426 or s. 608. 427.
13 (3) Except as provided in the articles of organization
14 | or the operating agreenment regutati+ons, to nenbers pro rata in
15| proportion to their then-current percentage, or other

16 | interests in the profits, of the conpany respective—capttat
17 | accotunts.

18 608. 447 Cancell ation of articl es eertificate of

19 | organi zation.--The articl es eert+f+eate of organi zation of a
20| limted liability conpany shall be cancel ed by the Departnent
21| of State upon issuance of the certificate of dissolution
22 608.448 G ounds for adnministrative dissolution.--
23 (1) The Departnent of State nmay conmence a proceedi ng
24 | under s. 608.4481 to adnministratively dissolve a limted
25| liability conpany if:
26 (a) The limted liability conpany has failed to file
27 | its annual report or pay the annual report filing fee within
28 | the tinme required by this chapter
29 (b) The limted liability conpany is without a
30| registered agent or registered office in this state for 30
31| days or nore.
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1 (c) The limted liability conpany does not notify the
2 | Departnent of State within 30 days that its regi stered agent

3| or registered office has been changed, that its registered

4 | agent has resigned, or that its registered office has been

5| di sconti nued.

6 (d) The linmted liability conpany has failed to answer
7| truthfully and fully, within 30 days after nmailing or within
8 | such additional tine as fixed by the Departnent of State the
9 | t-re—prescribed—by—this—ehapter, interrogatories propounded by
10 | the Departnent of State.

11 (e) The linmted liability conpany's period of duration
12 | has expired.

13 (2) The enuneration in subsection (1) of grounds for
14 | admini strative dissolution shall not exclude actions or

15 | speci al proceedi ngs by the Departnent of Legal Affairs or any
16 | state officials for the annul nent or dissolution of a linmted
17 | liability conpany for other causes as provided in any other

18 | law of this state.

19 608. 4481 Procedure for and effect of administrative
20 | di ssolution. --

21 (1) |If the Departnent of State deternines that one or
22 | nore grounds exist under s. 608.448 for dissolving a limted
23| liability conpany, it shall serve the limted liability

24 | conpany with witten notice of its determnation, stating the
25 | grounds therefor

26 (2) If thelimted liability conpany does not correct
27 | each ground for dissolution or denobnstrate to the reasonabl e
28 | satisfaction of the Departnent of State that each ground

29 | determined by the Departnent of State does not exist within 60
30 | days after issuance of the notice, the Departnent of State

31| shall administratively dissolve the linmited liability conpany
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1| by issuing a certificate of dissolution that recites the

2 | ground or grounds for dissolution and its effective date.

3 (3) Alimted liability conpany adninistratively

4 | di ssolved continues its existence but may not carry on any

5| busi ness except that necessary to wind up and liquidate its

6 | busi ness and affairs under s. 608.4431 and notify clai mants

7 | under s. 608.4421

8 (4) A manager or nenber of a linmited liability conpany
9| di ssolved pursuant to this section, purporting to act on

10| behalf of the limted liability conpany, is personally liable
11| for the debts, obligations, and liabilities of the linmted

12 | liability conpany arising fromsuch action and incurred

13 | subsequent to the limted liability conpany's adm nistrative
14 | dissolution only if the manager or nenber he—or—she has actua
15| notice of the administrative dissolution at the time such

16 | action is taken; but such liability shall be terninated upon
17 | the ratification of such action by the limted liability

18 | conpany's nenbers subsequent to the reinstatenent of the

19| limted liability conpany under s. 608. 4482.
20 (5) The administrative dissolution of alimted
21| liability conpany does not termnate the authority of its
22 | regi stered agent.
23 608. 449 Gounds for judicial dissolution.--Acircuit
24 | court may dissolve a linmted liability conpany:
25 (1)(a) In a proceeding by the Departnent of Lega
26 | Affairs if it is established that:
27 1. The limted liability conpany obtained its articles
28 | of organization through fraud; or
29 2. The limted liability conpany has continued to
30 | exceed or abuse the authority conferred upon it by |aw.
31
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1 (b) The enuneration in paragraph (a) of grounds for

2| involuntary dissolution does not exclude actions or special

3 | proceedings by the Departnent of Legal Affairs or any state

4| official for the annul ment or dissolution of alinited

5| liability conpany for other causes as provided in any other

6| law of this state.

7 (2) In a proceeding by a manager or nenber if it is

8 | established that:

9 (a) The managers or nenbers are deadl ocked in the

10 | managenent of the limted liability conpany affairs, the

11 | nenbers are unable to break the deadl ock, and irreparable

12| injury tothe limted liability conpany is threatened or being
13 | suffered; or

14 (b) The limted liability conpany's assets are being
15 | ni sappropri at ed wisappointed or wast ed.

16 (3) In a proceeding by a creditor if it is established
17 | that:

18 (a) The creditor's claimhas been reduced to judgnent,
19 | the execution on that judgment returned unsatisfied, and the
20| limted liability conpany is insolvent; or
21 (b) The limted liability conpany has admitted in
22| witing that the creditor's claimis due and owi ng and the
23| limted liability conpany is insolvent.
24 (4) In a proceeding by the linmted liability conpany
25| to have its voluntary dissolution continued under court
26 | supervi si on.
27 608. 4492 Receivership or custodi anship. --
28 (1) A court in a judicial proceeding brought to
29 | dissolve a limted liability conpany nmay appoi nt one or nore
30| receivers to wind up and liquidate, or one or nore custodi ans
31| to manage, the business and affairs of the linmted liability
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conpany. The court shall hold a hearing, after notifying al
parties to the proceeding and any interested persons

desi gnated by the court, before appointing a receiver or
custodi an. The court appointing a receiver or custodi an has
exclusive jurisdiction over the limted liability conpany and
all of its property wherever | ocat ed.

(2) The court nmmy appoint a person authorized to act
as a receiver or custodian. The court nmay require the
receiver or custodian to post bond, with or w thout sureties,
in an anmount the court directs.

(3) The court shall describe the powers and duties of
the receiver or custodian in its appointing order, which nay
be anended fromtine to tinme. Anong other powers:

(a) The receiver:

1. My dispose of all or any part of the assets of the
limted liability conpany wherever |ocated, at a public or
private sale, if authorized by the court.

2. May sue and defend in the receiver's his—er—her own
nane as receiver of the limted liability conpany in al

courts of this state.

(b) The custodian may exercise all of the powers of
the limted liability conpany, through or in place of its
nmanagers or nenbers, to the extent necessary to nanage the
affairs of the limted liability conpany in the best interests
of its nmenbers and creditors.

(4) The court during a receivership nay redesignate
the receiver a custodian, and during a custodi anship nay
redesi gnate the custodian a receiver, if doing sois in the
best interests of the limted liability conpany and its
nmenbers and creditors.
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1 (5) The court fromtine to tinme during the

2 | receivership or custodianship nmay order conpensation paid and
3 | expense di sbursenents or reinbursenents nade to the receiver
4 | or custodian and the receiver's or custodian's his—er—her

5] counsel fromthe assets of the limted liability conpany or

6 | proceeds fromthe sale of assets.

7 (6) The court has jurisdiction to appoint an ancillary
8 | receiver for the assets and business of a linmted liability

9 | conpany. The ancillary receiver shall serve ancillary to a
10 | receiver located in any other state, whenever the court deens
11 | that circunstances exist requiring the appoi ntnent of such a
12 | receiver. The court may appoint such an ancillary receiver for
13| a foreign limted liability conpany even though no receiver
14 | has been appointed el sewhere. Such receivership shall be

15| converted into an ancillary receivership when an order entered
16 | by a court of conpetent jurisdiction in the other state

17 | provides for a receivership of the limted liability conpany.
18 608. 4511 Annual report for Departnent of State.--

19 (1) Each donestic limted liability conpany and each
20| foreign limted liability conpany authorized to transact
21| business in this state shall deliver to the Departnent of
22| State for filing a sworn annual report on such forns as the
23 | Departnent of State prescribes that sets forth:
24 (a) The nane of the limted liability conpany and the
25| state or country under the law of which it is organized.
26 (b) The date of organization or, if a foreign limted
27 | liability conpany, the date on which it was adnmitted to do
28 | business in this state.
29 (c) The street address and the mailing address of its
30| principal office.
31

90
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1999 HB 1513
228-200- 99

1 (d) The linmted liability conpany's federal enpl oyer

2| identification nunmber or, if none, whether one has been

3| applied for.

4 (e) The nanes and busi ness, residence, or nmailing

5| street address of its managi ng nenbers or anrd¢ managers.

6 (f) The street address of its registered office and

7| the nane of its registered agent at that office in this state.
8 (g) Such additional information as nmay be necessary or
9| appropriate to enable the Departnent of State to carry out the
10 | provisions of this chapter.

11 (2) Proof to the satisfaction of the Departnent of

12| State that on or before May 1 such report was deposited in the
13| United States mail in a seal ed envel ope, properly addressed
14 | with postage prepaid, shall be deened tinely conpliance with
15| this requirenent.

16 (3) |If an annual report does not contain the

17 | information required by this section, the Departnent of State
18 | shall pronptly notify the reporting donestic or foreign

19| linmted liability conpany in witing and return the report to
20| it for correction. |If the report is corrected to contain the
21 | information required by this section and delivered to the

22 | Departnent of State within 30 days after the effective date of
23| notice, it is deened to be tinely filed.

24 (4) Each report shall be executed by the linted

25| liability conpany by a nmanagi ng nenber or manager or, if the
26 | limted liability conpany is in the hands of a receiver or

27 | trustee, shall be executed on behalf of the limted liability
28 | conpany by such receiver or trustee, and the signing thereof
29 | shall have the sane |egal effect as if nmde under oath,

30 | without the necessity of appending such oath thereto.

31
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1 (5) The first annual report shall be delivered to the
2 | Departnent of State between January 1 and May 1 of the year

3| following the calendar year in which a donestic limted

4| liability conpany was organized or a foreign limted liability
5| conpany was authorized to transact business. Subsequent

6 | annual reports shall be delivered to the Departnent of State

7 | between January 1 and May 1 of the subsequent cal endar years.
8 (6) Information in the annual report shall be current
9| as of the date the annual report is executed on behalf of the
10| limted liability conpany.

11 (7) Any linmted liability conpany failing to file an
12 | annual report which conplies with the requirenents of this

13 | section shall not be permitted to prosecute, maintain,or

14 | defend any action in any court of this state until such report
15]is filed and all fees, penalties, and taxes due under this

16 | chapter are paid and shall be subject to dissolution or

17 | cancellation of its certificate of authority to do business as
18 | provided in this chapter

19 608. 452 Fees of the Departnent of State.--The fees of
20| the Departnent of State under this chapter are as foll ows:
21 (1) For furnishing a certified copy, $30$52-56
22 (2) For filing original articles of organization, e+
23| articles of revocation of dissolution, or a foreign linted
24 | liability conpany's application for a certificate of authority
25| to transact busi ness, $100$256.
26 (3) For filing articles of nmerger of linmited liability
27 | conpani es or other bhusiness entities, $25 per constituent
28 | party to the nmerger, unless a specific fee is required for a
29 | party in other applicable | aw a—stupptrerentat—atfidavit
30 | dectaringthe—anpunt—of—capit-ta—cont+ritbutions—of—therenbers
31
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(4) For filing an annual report, $50$166.

(5) For filing an application for reinstatenent after
an adm nistrative or judicial dissolution or a revocation of
authority to transact business, $100$560.

(6) For filing a certificate designating a registered

agent or changing a registered agent, $25%$35.

© 00 N o O b~ W DN PP

(7) For filing a registered agent's statenent of

=
o

resignation froman active linited liability conpany, $85
$87-50.

e
N

(8) For filing a registered agent's statenent of

=
w

resignation froma dissolved limted liability conpany, $25

14 1$35.

15 (9) For filing any other linmited liability conpany

16 | docunent, $25$52-56.

17 (10) For furnishing a certificate of status, $5 A

18 | supptenentat—corporate—fee—+tnposedpursuant—to—-s—607-193.

19 608. 455 \Waiver of notice.--Wen, under the provisions
20| of this chapter or under the provisions of the articles of

21 | organi zation or operating agreenent regutattoens of a limted
22| liability conpany, notice is required to be given to a nenber
23| of alimted liability conmpany or to a nanager of a linted

24 | liability conpany having a nmanager or nmnagers, a waiver in

25| witing signed by the person or persons entitled to the

26 | noti ce, whether made before or after the tinme for notice to be
27 | given, is equivalent to the giving of notice.

28 608. 463 Service of process.--

29 (1) Process against alimted liability conpany may be
30 | served

31
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(a) In accordance with chapter 48 or chapter 49, as if
t he conpany were a partnership.

(b) Upon the registered agent at the agent's street
hi-s—er—her—business address.

(2) Any notice to or demand on a conpany organi zed

pursuant to this chapter nay be nmde:
(a) By delivery to a nmanager of the conpany, if the
managenent of the limted liability conpany is vested in a

manager, or by delivery to a any menber, if the managenent of
the limted liability conpany is vested in the nenbers.

(b) By nmailing a witing, which notice or demand in
witing is mailed to the registered office of the conpany in
this state or to another address in this state which is the
principal office of the conpany.

(3) Nothing contained in this section shall limt or
affect the right to serve, in any other manner now or
hereafter pernmitted by | aw, any process, notice, or demand
required or pernitted by lawto be served upon a limted
liability conpany.

608. 471 Tax exenption on incone of certain limted
l[iability conpanies.--

(1) Alimted liability conpany classified as a
partnership for federal inconme tax purposes, or a single

nmenber linmted liability conpany which is disregarded as an

entity separate fromits owner for federal incone tax

pur poses, and organi zed pursuant to this chapter or qualified
to do business in this state as a foreign limted liability
conpany is not an "artificial entity" within the purview of s.
220.02 and is not subject to the tax inmposed under chapter
220.
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5 | eonpany—shatH—mot—be——stubjeet—to—thetForidatnconre—Tax—Code

6 | antd—the—tax—teviedpursuant—to——chapter—2206+

7 (2) 3) For purposes of taxation under chapter 220, a
8|limted liability conpany fornmed in this state or authorized
9] to transact business in this state as a foreign limted

10| liability conpany shall be classified as a partnership, or a
11| linmted liability conpany which has only one nenber shall be
12 | disregarded as an entity separate fromits owner for federa
13 | i ncone tax purposes, unless classified otherw se for federal

14 | incone tax purposes, in which case the limted liability

15 | conpany shall be classified identically to its classification
16 | for federal incone tax purposes. For purposes of taxation

17 | under chapter 220, a nenber or an assignee of a nenber of a
18| linmted liability conpany forned in this state or qualified to
19| do business in this state as a foreign limted liability

20 | conpany shall be treated as a resident or nonresident partner
21 | unless classified otherwi se for federal incone tax purposes,
22 | in which case the nenber or assignee of a nenber shall have
23 | the sane status as such nenber or assignee of a nenber has for
24 | federal incone tax purposes.

25 608. 502 Consequences of transacting busi ness without
26 | authority. --

27 (1) A foreign linmted liability conpany transacting
28 | business in this state without a certificate of authority nmay
29 | not maintain a proceeding in any court in this state until it
30| obtains a certificate of authority.

31
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(2) The successor to a foreign limted liability
conpany that transacted business in this state without a
certificate of authority and the assignee of a cause of action
arising out of that business may not nmintain a proceeding
based on that cause of action in any court in this state unti
the foreign limted liability conpany or its successor obtains
a certificate of authority.

(3) A court may stay a proceedi ng conmenced by a
foreign limted liability conpany or its successor or assignhee
until it determ nes whether the foreign linmted liability
conpany or its successor requires a certificate of authority.
If it so determines, the court may further stay the proceeding
until the foreign limted liability conpany or its successor
obtains the certificate.

(4) A foreignlinmted liability conpany which
transacts business in this state without authority to do so
shall be liable to this state for the years or parts thereof
during which it transacted business in this state wthout
authority in an anmount equal to all fees, penalties, and taxes
whi ch woul d have been inposed by this chapter upon such
limted liability conpany had it duly applied for and received
authority to transact business in this state as required by
this chapter. In addition to the paynents thus prescribed,
such limted liability conpany shall be liable for a civil
penalty of not |less than $500 or nore than $1,000 for each
year or part thereof during which it transacts business in
this state without a certificate of authority. The Departnment
of State may collect all penalties due under this subsection

(5) Notwithstandi ng subsections (1) and (2), the
failure of a foreign limted liability conpany to obtain a
certificate of authority does not inpair the validity of any
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1| of its contracts, deeds, nortgages, security interests, or

2| acts or prevent it from defending any proceeding in this

3| state.

4 (6) A nmenber or a nmanager of a foreign linted

5|liability conpany is not liable for the obligations of the

6| foreign limted liability conpany solely by reason of the

7|limted liability conpany's having transacted business in this

8| state without a certificate of authority.

9 (7) If aforeignlimted liability conpany transacts
10| business in this state without a certificate of authority, the
11| foreign limted liability conpany appoints the Secretary of
12| State as its agent for substitute service of process pursuant
13 ) to s. 48.181 for clains arising out of the transaction of
14 | business in this state.

15 608.503 Application for certificate of authority.--

16 (1) A foreignlinmted liability conpany may apply for
17 | a certificate of authority to transact business in this state
18 | by delivering an application to the Departnent of State for

19| filing. Such application shall be nade on forns prescribed and
20 | furnished by the Departnent of State and shall set forth:

21 (a) The nane of the foreign linted liability conpany,
22 | which shall satisfy the requirenments of s. 608. 506.

23 (b) The jurisdiction under the law of which it is

24 | organi zed.

25 (c) |Its date of organization and period of duration
26 (d) The street address of its principal office.

27 (e) The street address of its registered office in

28 | this state and the nane of its registered agent at that

29 | of fice.

30

31
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1 (f) \Whether or not the limted liability conpany is

2 | manager - managed and, if so,the mawes—and usual business

3 | addresses of its nmnagi ng nenbers or managers.

4 (g) The nature of the business or purposes to be

5| conducted or pronpted in this state.

6 (h) gy Such additional information as nay be necessary
7| or appropriate in order to enable the Departnent of State to
8 | determ ne whether such limted liability conpany is entitled
9]|to file an application for authority to transact business in
10| this state and to determ ne and assess the fees, penalties,
11 | and taxes payabl e as prescribed in this chapter

12 (2) The foreign linmted liability conpany shal

13 | deliver with the conpl eted applicati on an—affHdavit—as

14 | provided—i+n—s—66840H2—as—weH—as a certificate of

15 | existence, or a docunent of simlar inport, duly authenticated
16 | by the official having custody of records in the jurisdiction
17 | under the law of which it is organized, not nore than 90 days
18 | prior to delivery of the application to the Departnent of

19 | St at e;—by—the—Secretary—of—State—or—other—offectral—having
20 | eustoty—of—records—tn—thejurisaiectionunder—thet+awof—which
21 | irt—s—+incorporated. A translation of the certificate, under
22| oath of the translator, shall be attached to a certificate
23| which is in a | anguage other than the English |anguage.
24 (3) Aforeignlimted liability conpany shall not be
25| denied authority to transact business in this state by reason
26 | of the fact that the laws of the jurisdiction under which such
27 | limted liability conpany is organi zed governing its
28 | organi zation and internal affairs differ fromthe laws of this
29 | state.
30 608. 504 Anmended certificate of authority.--
31
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(1) A foreignlimted liability conpany authorized to
transact business in this state shall nake application to the
Departnent of State to obtain an anmended certificate of
authority if any statenent in the conpany's application was

fal se or becones fal se due to change in circunstances or if

the foreign linmted liability conpany +t+ changes:

(a) Its limted liability conpany nane.

(b) The period of its duration

(c) The jurisdiction of its organization

(2) Such application shall be nade within 30 days
after the occurrence of any change set forth in subsection
(1), shall be nmade on forns prescribed by the Departnent of
State, shall be executed and filed in the sane manner as an
original application for authority, and shall set forth:

(a) The nane of the foreign linmted liability conpany
as it appears on the records of the Departnent of State.

(b) The jurisdiction of its organizati on.

(c) The date it was authorized to do business in this
state.

(d) If the nane of the foreign limted liability
conpany has been changed, the nane relinqui shed, the new nane,
a statenent that the change of nanme has been effected under
the laws of the jurisdiction of its organization, and the date
t he change was effect ed.

(e) If the anmendnent changes its period of duration, a
statenent of such change.

(f) If the anmendnent changes the jurisdiction of its
organi zation, a statenent of such change.

(3) The requirenents of s. 608.503 for obtaining an
original certificate of authority apply to obtaining an
amended certificate under this section.
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1 608.505 Effect of certificate of authority.--

2 (1) Acertificate of authority authorizes the foreign
3|llimted liability conmpany to which it is issued to transact

4| business in this state subject, however, to the right of the
5| Departnent of State to suspend or revoke the certificate as

6| provided in this chapter

7 (2) A foreignlimted liability conpany with a valid
8| certificate of authority has the same but no greater rights

9] and privileges than a donestic limted liability conpany.

10 | Unl ess has—the—saffe—but—ho—greater—priviteges—as,—ant—execept
11| a5 otherwi se provided by this chapter, a foreign linited

12 | liability conpany is subject to the sane duties, restrictions,
13 | penalties, and liabilities now or |later inposed on, a donestic
14| linmted liability conpany of |ike character

15 (3) This chapter does not authorize this state to

16 | regul ate the organization or internal affairs of a foreign

17 ) linmted liability conpany authorized to transact business in
18 | this state. The laws of the state or other jurisdiction under
19 | which a foreign limted liability conpany is organi zed govern
20| the foreign linted liability conpany's organi zation, interna
21| affairs, and the liability of its managers, nenbers, and their
22 | transferees.

23 608. 507 Registered office and regi stered agent of

24 | foreign limted liability conpany.--Each foreign limted

25| liability conpany attherized—to—transact—busitess in this

26 | state nmust continuously maintain in this state:

27 (1) A registered office that may be the sane as any of
28 | its places of business.

29 (2) A registered agent, who nay be

30 (a) An individual who resides in this state and whose
31| business office is identical with the registered office;
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(b) A donestic corporation or donestic linmted
liability conpany the business office of which is identica
with the registered office; or

(c) A foreign corporation or foreign limted liability
conpany authorized to transact business in this state the
busi ness office of which is identical with the registered
of fice.

608. 508 Change of registered office and registered
agent of foreign limted liability conpany. --

(1) A foreignlimted liability conpany authorized to
transact business in this state nmay change its registered
office or registered agent by delivering to the Departnent of
State for filing a statenent of change which satisfies the
requi renments of s. 608.408 and sets forth:

(a) Its nane.

(b) The street address of its current registered
of fice.

(c) If the current registered office is to be changed,
the street address of its new registered office.

(d) The nane of its current regi stered agent.

(e) If the current registered agent is to be changed,
the nane of its new regi stered agent and the new agent's
witten consent, either on the statenent or attached to it, to
t he appoi nt nent.

(f) That, after the change or changes are nade, the
street address of its registered office and the business
office of its registered agent will be identical

(2) |If a registered agent changes the street address
of such agent's his—or—her business office, the registered
agent he—or—she may change the street address of the
regi stered office of any foreign linmted liability conpany for
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whi ch the agent he—er—she is the registered agent by notifying
the limted liability conpany in witing of the change and
signing, either nmanually or in facsimle, and delivering to
the Departnent of State for filing a statenent of change that
conplies with the requirenents of paragraphs (1)(a)-(f) and
recites that the limted liability conpany has been notified
of the change.

608.512 G ounds for revocation of authority to
transact business.--The Departnent of State may comence a
proceedi ng under s. 608.513 to revoke the certificate of
authority of a foreign linmted liability conpany authorized to
transact business in this state if:

(1) The foreign limted liability conpany has failed
to file its annual report with the Departnment of State within
the tinme required by this chapter

(2) The foreign limted liability conpany does not
pay, within the tine required by this chapter, any fees,
taxes, or penalties inposed by this chapter or other |aw.

(3) The foreign limted liability conpany is without a
regi stered agent or registered office in this state for 30
days or nore.

(4) The foreign limted liability conpany does not
notify the Departnent of State under s. 608.508 or s. 608.509
that its registered agent has resigned or that its registered
of fice has been discontinued within 30 days after the
resignation or discontinuance.

(5) The foreign limted liability conpany's period of
duration has expired.

(6) A nmenber, nmanager, or agent of the foreign linmted
liability conpany signed a docunent the nenber, nmnager, or

agent he—or—she knew was false in any material respect with
102
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intent that the docunent be delivered to the Departnment of
State for filing.

(7) The Departnent of State receives a duly
authenticated certificate fromthe Seeretary—of—State—or ot her
of ficial having custody of records in the jurisdiction under
the law of which the foreign limted liability conpany is
i ncorporated stating that it has been dissol ved or disappeared
as a result of a nerger.

(8) The foreign limted liability conpany has failed
to answer truthfully and fully, within the time prescribed in
s. 608. 448 by—this—ehapter, interrogatories propounded by the
Departnent of State.

(9) The foreign linmted liability conpany failed to

anmend its certificate of authority as required by s. 608.504.

608. 5135 Revocation; application for reinstatenent.--

(1) (a) |f Aferergntimitedtiabitity conpany the
certificate of authority of a limted liability conpany whith

has been revoked, the foreign linmited liability conpany

pttstant—to——s—6068-513 nay apply to the Departnent of State

for reinstatenent at any tinme after the effective date of

revocation of authority. The application nust:

1. Recite the nane of the foreign linmted liability
conpany and the effective date of its revocation of authority;

2. State that the ground or grounds for revocation of
authority either did not exist or have been elimnated and
that no further grounds currently exist for revocation of
aut hority;

3. State that the foreign limted liability conpany's
nane satisfies the requirenents of s. 608.506; and

4, State that all taxes, fees, and penalties owed by
the limted liability conpany and conputed at the rate
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1| provided by law at the tine the foreign limted liability

2 | conpany applies for reinstatenent have been paid; or

3 (b) As an alternative, the foreign linmted liability
4 | conpany nmay subnmit a current annual report, signed by the

5| registered agent and a nanager or managi ng nmenber, which

6 | substantially conplies with the requirenents of paragraph (a).
7 (2) If the Departnent of State determ nes that the

8 | application contains the information required by subsection

9] (1) and that the information is correct, it shall cancel the
10| certificate of revocation of authority.

11 (3) When the reinstatenent is effective, it relates
12 | back to and takes effect as of the effective date of the

13 | revocation of authority, and the foreign limted liability

14 | conpany resunes carrying on its business as if the revocation
15| of authority had never occurred.

16 (4) The nane of the foreign linmted liability conpany
17 | the certificate of authority of which has been revoked is not
18 | avail able for assunption or use by another limted liability
19 | conpany until 1 year after the effective date of revocation of
20 | authority unless the linmted liability conpany provides the
21 | Departnment of State with an affidavit executed as required by
22| s. 608.408 pernitting the i medi ate assunption or use of its
23 | nane by another linmted liability conpany.
24 (5) If the nane of the foreign limted liability
25 | conpany has been lawfully assuned in this state by another
26| limted liability conpany, the Departnent of State shal
27 | require the foreign limted liability conpany to conply with
28 | s. 608.506 before accepting its application for reinstatenent.
29 608. 601 Menber's derivative actions.--
30 (1) A person nmay not commence a proceeding in the
31| right of a donestic or foreign linmted liability conpany
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unl ess the person was a nenber of the linmited liability

conpany when the transaction conpl ai ned of occurred or unl ess

t he person becane a nenber through transfer by operation of

| aw from one who was a nenber at that tine.

(2) A conplaint in a proceeding brought in the right

of alimted liability conpany nust be verified and all ege

with particularity the demand nade to obtain action by the

managi ng nenbers of a nenber-nanaged conpany or the nmnagers

of a manager - managed conpany and that the demand was refused

or ignored. If the linmted liability conpany conmences an

i nvestigation of the charges nade in the demand or conplaint,

the court may stay any proceeding until the investigation is

conpl et ed
(3) The court nmay dismiss a derivative proceeding if,

on notion by the linmted liability conpany, the court finds

that one of the groups specified in paragraphs (a)-(c) has

nmade a determination in good faith after conducting a

reasonabl e i nvestigati on upon which its concl usions are based

t hat the nmi ntenance of the derivative suit is not in the best

interests of the limted liability conpany. The linited

liability conpany shall have the burden of proving the

i ndependence and good faith of the group making the

determ nati on and t he reasonabl eness of the investigation. The

determ nation shall be nade by:

(a) A mjority vote of independent managi ng nenbers of

a nenber - managed conpany or of independent nmmnagers of a

nmanager - nenaged conpany present at a neeting of the nanagi ng

nenbers of a nenber-nmanaged conpany or of nmnagers of a

nmanager - nanaged conpany, if the i ndependent nmanagi ng nenbers

or managers, as applicable, constitute a quorum
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1 (b) A mjority vote of a comittee consisting of two
2| or nore independent managi ng nenbers of a nenber-nmanaged

3 | conpany or of independent nmanagers of a nanager - nanaged

4 | conpany appointed by a npjority vote of independent nanagi ng
5| nenbers or nmmnagers, as applicable, present at a neeting of
6 | the managi ng nenbers of a nenber-managed conpany or of

7 | managers of a manager - ranaged conpany, whether or not such

8 | i ndependent managi ng nenbers or nmamnagers, as applicable,

9| constitute a quorunm or

10 (c) A panel of one or nore independent persons

11 | appointed by the court upon notion by the linmted liability
12 | conpany.

13 (4) A proceedi ng commenced under this section may not
14 | be discontinued or settled without the court's approval. If
15| the court deternines that a proposed di sconti nuance or

16 | settlenent will substantially affect the interest of the

17| linmted liability conpany's nmenbers or a class, series, or
18 | voting group of nenbers, the court shall direct that notice be
19 | given to the nenbers affected. The court may deterni ne which
20| party or parties to the proceeding shall bear the expense of
21| giving the notice.

22 (5) On termination of the proceeding, the court may
23| require the plaintiff to pay any defendant's reasonabl e

24 | expenses, including reasonable attorney's fees, incurred in
25| defending the proceeding if it finds that the proceedi ng was
26 | commenced wit hout reasonabl e cause.

27 (6) The court nmay award reasonabl e expenses for

28 | nmai ntai ning the proceedi ng, including reasonable attorney's
29 | fees, to a successful plaintiff or to the person comencing
30 | the proceedi ng who receives any relief, whether by judgnent,
31| conproni se, or settlenent, and require that the person account
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1| for the remai nder of any proceeds to the linmted liability

2 | conpany; however, this subsection does not apply to any relief
3| rendered for the benefit of injured nenbers only and linited
41 to a recovery of the | oss or danage of the injured nenbers.

5 (7) For purposes of this section, "nmenber" includes a
6 | beneficial owner whose limted liability conpany interests are
7] held in a voting trust or held by a noninee on the nenber's

8 | behal f.

9 608. 701 Application of corporation case |law to set

10 ) aside limted liability.--1n any case in which a party seeks
11 ) to hold the nenbers of alinmted liability conpany personally
12 | responsible for the liabilities or alleged inproper actions of
13| the linmted liability conpany, the court shall apply the case
14 | law which interprets the conditions and circunstances under

15| which the corporate veil of a corporation nmay be pierced under
16 | the law of this state.

17 608. 702 Certificates and certified copies to be

18 | received in evidence.--All certificates issued by the

19 | Departnent of State in accordance with this chapter, and al

20 | copies of records filed in the Departnent of State in

21 | accordance with this chapter when certified by the Departnent
22 | of State, shall be taken and received in all courts, public
23| offices, and official bodies as prina facie evidence of the
24 | facts therein stated. A certificate under the seal of the

25| Departnent of State, as to the existence or nonexi stence of

26 | the facts relating to a limted liability conpany or foreign
27| limted liability conpany, shall be taken and received in al
28 | courts, public offices, and official bodies as prinma facie

29 | evidence of the existence or nonexistence of the facts therein
30 | stat ed.

31 608. 703 Interrogatories by Departnment of State.--
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(1) The Departnent of State nmay direct to any limted

liability conpany or foreign linited liability conpany subject

to this chapter, and to any nenber or nanager of any linited

liability conpany or foreign linited liability conpany subject

to this chapter, any interrogatories reasonably necessary and

proper to enable the Departnent of State to ascertai n whether

the limted liability conpany or foreign linted liability

conpany has conplied with all of the provisions of this

chapter applicable to the limted liability conpany or foreign

limted liability conpany. The interrogatories shall be

answered within 30 days after the date of mailing, or within

such additional tine as fixed by the Departnent of State. The

answers to the interrogatories shall be full and conplete and

shall be made in witing and under oath. If the

interrogatories are directed to an individual, they shall be

answered by the individual, and if directed to a limted

liability conpany or foreign linmted liability conpany, they

shal |l be answered by a manager of a manager - managed conpany, a

nenber of a nenber-nmanaged conpany, or a fiduciary if the

conpany is in the hands of a receiver, trustee, or other

court-appointed fiduciary.

(2) The Departnent of State need not file any record

in a court of conpetent jurisdiction to which the

interrogatories relate until the interrogatories are answered

as provided in this chapter, and not then if the answers

thereto disclose that the record is not in confornity with the

requirenments of this chapter or if the Departnent of State has

determ ned that the parties to such docunent have not paid al

fees, taxes, and penalties due and owing this state. The

Departnent of State shall certify to the Departnent of Lega

Affairs, for such action as the Departnent of Legal Affairs
108
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may deem appropriate, all interrogatories and answers which

di sclose a violation of this chapter

(3) The Departnent of State namy, based upon its

findings hereunder or as provided in s. 213.053(14), bring an

action in circuit court to collect any penalties, fees, or

taxes determined to be due and owing the state and to conpe

any filing, qualification, or registration required by law. In

connection with such proceedi ng, the departnent may, wi thout

prior approval by the court, file a lis pendens agai nst any

property owned by the corporation and may further certify any

findings to the Departnent of Legal Affairs for the initiation

of any action permitted pursuant to this chapter which the

Departnent of Legal Affairs nay deem appropriate.

(4) The Departnent of State shall have the power and

authority reasonably necessary to enable it to admnister this

chapter efficiently, to performthe duties herein inposed upon

it, and to adopt reasonable rules necessary to carry out its

duties and functions under this chapter

Section 2. Sections 608.4062, 608.412, 608.424, and
608. 4494, Florida Statutes, are repeal ed.

Section 3. This act shall take effect October 1, 1999.
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